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«     A  few  of  the  C<ues  in  this  Volume  are  reported  by  R.  P.  Tyrwhttt,  Esq., 

Barrister-at-Law. 


ERRATA. 

Page  374,  line  2, /or  **  tdvanced,"  read  **  tdduced." 

399,  line  46  of  marginal  note,  for  **  Nisi  Priui  record/'  read  **  roll." 
401,  line  4,  for  "  Tindal,  C.  J.,"  read  "  Lord  Denman,  C.  J." 

line  12 f  for  "  was  of  this  opinion,"  read  **  received  the  evidence." 

7ifi«  IS,  for  "or,"  read  " and." 
450,  tfi  the  marginal  note,  **  Piatt,  B.,"  should  have  been  stated  to  be  the  dissentient 

judge,  and  not  '*  Parke,  B." 
477,  line  29,  for  '*  imported,"  read  "  importer." 
529,  line  17,  for  "  place,"  read  "  plan." 
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HILARY  TERM,  9  VICTORIuE. 

1846. 

In  re  Boothrotd.  ja».  13. 

J  OHN  BOOTHROYD  was  summarily  convicted^  before  The  ttat.  17 
two  justices  of  the  peace  for  the  West  Biding  of  Yorkshire,  repMOed^  »o  fcr 
under  the  stat  17  Geo.  3,  c.  56,  for  having  in  his  possession  ?^^*°*f* 

the  penalties 
impoted  thereby,  by  the  58  Geo.  3,  c.  51,  notwithstanding  the  erroneous  recital  in  the  latter 
set  of  the  13M  instead  of  the  I7th  Geo.  3. 

A  eooviction  nnder  the  17  Geo.  3,  c.  56,  a.  10,  for  being  in  possession  of  materials  sospected 
to  be  porloined  or  embeszled,  pnrported  to  be  made  upon  the  information  on  oath  of  the  in* 
fanner  and  otber  witnesses,  and  concluded  by  directing  that  the  penalty  should  be  paid,  ap- 
plied, and  distributed,  as  the  law  directs,  according  to  the  form  and  direction  of  the  statute  in 
nch  case  made  and  prorided : — 

Held,  first,  that,  as  the  application  of  the  penalty  was  fixed  by  the  statute,  and  the  justices  had 
so  discretion  therein,  the  conviction  was  sufficient  in  directing  it  to  be  paid,  &c.  as  the  law 
fliects. 

Secondly,  that  the  conviction  need  not  state  the  ownership  or  value  of  the  materials,  nor  the 
defendant's  knowledge  of  their  having  been  purloined  or  embezzled ;  nor  that  the  informer  or 
vitneHes  were  sworn  in  the  presence  of  the  accused ;  nor  that  the  accused  had  not,  when  before 
die  justices,  applied,  under  the  12th  section  of  the  act,  for  time  to  produce  the  parties  firom  whom 
he  had  the  goods. 

Thirdly,  that  it  was  sufficient  if  the  conviction  followed  in  substance  the  form  given  by  the  sta- 
tate ;  and  that  it  was  no  objection  to  it,  that  it  stated  the  information  to  have  been  on  the  oath 
of  the  informer  and  other  witnesses,  (for  the  purpose  of  excluding  the  informer  from  any  share 
IB  the  penalty);  or  that  the  conviction  purported  to  have  taken  place  in  a  townthip ;  or  that  the 
taformatioD  on  which  the  Mareh-warraHt  was  granted  stated  only  that  the  informer  had  eaun 
hnupeei,  &c. 

Quere,  whether  the  validity  of  a  eonvieiiom,  where  the  right  to  remove  it  by  certiorari  is  taken 
sway  by  statute,  can  be  questioned  on  motion  for- a  habeas  corpus,  the  commitment  not  being 
befimtiie  Court. 

VOL.  XV.  B  M.  W. 


i  CASES  IN  THE  EXCHEQUER, 

1846.         materials  used  in  the  woollen  and  worsted  manufacture, 
j^^^         suspected  to  have  been  purloined  or  embezzled.     The  con- 
BooTBmoTD.    viction  was  in  the  following  terms: — 

**  West  Riding  of  YorksMre,  to  wit — ^Be  it  remembered, 
that,  on  the  17th  daj  of  September,  intheyear  of  our  Lord 
1845,  at  Holmfirth,  in  the  township  of  Wooldale,  in  the 
parish  of  Kirburton,  in  the  West  Biding  of  the  county  of 
York,  (the  township  of  Wooldale  then,  and  thence  hitherto, 
and  still  being  a  township  having  separate  overseers  of  the 
poor  of  the  said  towndup,  and  the  iuhabitants  of  the  said 
township  then,  and  thence  hitherto,  and  still  maintaining 
the  poor  of  the  said  township  separately  and  apart  from  the 
said  parish  at  large),  John  Boothroyd,  of  Houley,  in  the 
said  riding,  clothier,  was  convicted  before  us,  John  Ebirpin, 
Esq.,  and  Joseph  Charlesworth,  Esq.,  two  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  riding,  upon  the 
information  upon  oath  of  John  Eamshaw,  of  Newtown,  in 
the  township  of  Upper  Thong,  in  the  said  riding,  inspector, 
a  credible  person,  the  informer  in  this  behalf  (which  said 
information  was  made  by  the  said  John  Eamshaw  as  afore- 
said, heretofore,  to  wit,  on  the  15th  day  of  September,  in 
th^  year  of  our  Lord  1845,  and  in  the  riding  aforesaid,  to 
the  said  John  Harpin  and  Joseph  Charlesworth,  then  and 
still  being  two  of  her  Mqesty's  justices  of  the  peace  in  and 
for  the  said  riding),  and  upon  evidence  upon  the  oatihs  of 
certain  persons,  of  whom  the  said  informer  was  one,  to  wit, 
of  the  said  John  Eamshaw,  and  [here  the  conviction  set 
out  the  names  and  description  of  the  other  witnesses],  cre- 
dible witnessesj  (which  said  evidence  was  so  given  as  afore- 
said on  the  day  and  year  first  above  mentioned,  at  Holm- 
firth aforesaid,  before  us  the  said  John  Harpin  and  Joseph 
Charlesworth,  so  being  such  justices  as  aforesaid,  in  the 
presence  and  hearing  of  the  said  John  Boothroyd),  of  a  mis- 
demeanour ;  for  that  he  the  said  John  Boothroyd  had,  on 
the  15th  day  of  September,  in  the  year  of  our  Lord  1845, 


HILABY  TERM,   9  VICT.  9 

in  his  poopocMnoD,  in  hiB  dwelling-houaej  situate  in  the  town-  1846. 
ahip  of  Honley,  in  the  parish  of  Almondbmy,  in  the  said  ^  j^'^  ' 
riding^  (the  said  township  of  Honley  then,  and  thence  Booth»ot0. 
hitherto,  and  still  being  a  township  having  separate  over- 
seen of  the  poor  of  the  said  township  of  Honley,  and  the 
inkabitants  of  the  said  township  of  Honley  then,  and  thenoe 
hitherto,  and  still  maintaining  the  poor  of  the  said  township 
ai  Honley  separately  and  apart  from  the  sud  parish  of 
Almondbury  at  large),  certain  materials  used  in  the  woollen 
and  worsted  mann&ctare,  to  wit,  130lbs.  weight  of  woollen 
c^is  and  wooUen  waste,  then  and  there  suspected  to  be 
poiloined  or  embezzled,  and  then  and  there  found  in  the 
dwdling-house  of  the  said  John  Boothroyd,  and  in  the  pos- 
aeflsion  of  the  said  John  Boothroyd  And  the  siud  materials 
having  been  so  found  as  aforesaid,  the  said  John  Boothroyd, 
havii^  been  duly  brought  before  us  the  said  John  Harpin 
and  Joeeph  Charlesworth,  so  being  such  justices  as  afore- 
said, on  the  said  17th  day  of  September,  in  the  year  of  our 
Lord  1845,  at  the  said  township  of  Wooldale,  in  the  parish 
of  Eirbuiton  aforesaid,  in  the  riding  aforesaid,  he  the  said 
J<^  Boothroyd  did  not  then,  or  at  any  other  time,  give  an 
aocounty  to  the  satisfaction  of  us  the  said  justices,  how  he 
came  by  the  said  materials,  nor  did  he  the  said  John  Booth- 
royd then,  or  at  any  other  time,  produce  before  us  the  said 
justicea  the  party  or  parties,  or  any  person  (ht  persons  duly 
entitled  to  dispose  of  the  same  materials,  or  of  whom  he 
bought  or  received  the  same;  but  though  then  and  there 
required  by  us  the  said  justices,  then  and  there  wholly 
ne^ected  and  refused  so  to  do,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided;  whereby  and  by 
force  of  the  said  statute  the  said  John  Boothroyd  is  to  be 
deemed  and  adjudged  guilty  of  a  misdemeanour.  Where- 
upon we  the  said  justices,  so  being  such  justices  as  afore- 
said, do  adjudge  the  said  John  Boothroyd  to  be  guilty  of 
the  said  misdemeanour,  and  that  he  hath  forfeited  for  his 
said  offence  the  sum  of  j620  of  lawM  money  of  Great 
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1846.  Britain,  to  be  paid,  applied,  and  distributed  as  the  law  di- 
j^^  rectSy  according  to  the  form  and  directions  of  the  statute 
BooTHROYo.  in  guch  case  made  and  provided:  and  if  the  same  be  not 
paid,  and  if  no  sufficient  distress  shall  be  found  whereon  to 
levy  the  said  penalty  and  forfeiture  of  £20,  then  we  the 
said  justices  do  adjudge  that  the  said  John  Boothroyd  be 
committed  to  the  House  of  Correction  at  Wd^efield,  in  and 
for  the  said  riding,  without  bail  or  mainprize,  for  the  space 
of  one  month,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  Given  under  our  hands  and  seals, 
the  day  and  year  first  above  written. 

John  Harpin,  (us.) 
Joseph  Charlesworth,  (us.)" 


This  conviction  was  founded  on  the  foUowmg  informa- 
tion:— '^  The  information  and  complaint  of  John  Eamshaw, 
of  Newtown,  in  the  township  of  Upper  Thong,  in  the  said 
riding,  taken  upon  oath  before  us,  two  of  her  Majesty's  jus- 
tices of  the  peace  acting  in  and  for  the  said  riding,  on  the 
15th  day  of  September,  in  the  year  of  our  Lord  1845,  who 
saith,  that  he  hath  cause  to  suspect,  and  verily  believes,  that 
a  quantity  of  purloined  and  embezzled  materials  used  in 
the  worsted,  woollen  doth,  mohair,  or  silk  manufacture, 
are  concealed  in  the  dwelling-house,  out-house,  yard,  gar- 
den, or  other  place  or  places  in  the  possession  or  occupation 
of  John  Boothroyd,  of  Honley,  in  the  said  riding,  manufac- 
turer. He  therefore  prays  our  warrant  to  search  the  said 
premises  for  the  said  materials ;  and  if  on  such  search  the 
same  shall  be  found,  that  they  may  be  disposed  of,  and  the 
guilty  party  dealt  with,  according  to  law. 

*^  John  Eamshaw. 

"Sworn  before  us,^^^^  ^^^' 

[Joseph  Charlesworth." 

Boothroyd  appealed,  under  the  20th  section  of  the  above 
statute,  to  the  Quarter  Sessions,  when  the  conviction  was 
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oonfinned,  and^  in  default  of  payment  of  the  penalty^  he  was        1S46. 
committed  for  a  month  to  the  House  of  Correction  at        j^^ 

Wakefield  Boothroto. 


PaMejf  now  moved,  on  an  affidavit  setting  forth  the 
above  facts,  for  a  writ  of  habeas  corpus  to  the  keeper  of  the 
House  of  Correction,  commanding  him  to  bring  up  the  body 
of  the  said  John  Boothroyd,  in  order  that  he  might  be  dis- 
charged.— The  commitment  in  this  case  is  not  before  the 
Court;  but  the  conviction  on  which  it  is  founded  is  shewn 
to  the  Court,  and  it  is  defective  in  several  material  particu- 
lars. The  right  to  remove  the  conviction  by  certiorari  is 
tak^i  away  by  the  22nd  section  of  the  17  Geo.  3,  c  56 ; 
but  it  is  nevertheless  competent  to  the  party  convicted  to 
apply  for  a  habeas  corpus,  and  on  that  motion  to  shew  the 
defects  of  the  conviction:  In  re  Rey7wld8{d), 

first,  then,  this  conviction  is  bad,  for  not  containing  a 
sufficient  adjudication  of  the  mode  in  which  the  penalty 
diall  be  applied.  It  merely  directs,  that  it  shall  be  ''paid, 
applied,  and  distributed  as  the  law  directs,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided."  The 
question  depends  upon  the  effect  which  the  subsequent 
statute,  the  58  Geo.  3,  c.  51,  had  upon  the  17  Geo.  3,  c.  56, 
as  to  the  application  of  the  penalties  given  by  the  latter 
statute.  The  17  Geo.  3,  c.  56,  s.  14,  directs,  that  one  moiety 
of  the  penalty  shall  be  paid  to  the  informer,  and  the  other 
moiety  ''to  and  amongst  the  poor  of  the  parish,  town,  and 
place  where  such  conviction  shall  be,  or  to  such  public 
charity  or  diarities  as  the  justices  convicting  shaU  appoint." 
Then,  by  the  58  Geo.  3,  c.  51,  various  acts  are  recited  and 
repealed  or  amended,  and  amongst  them,  "  An  act  passed  in 
the  thirteenth  year  of  his  present  Majesty,  intitted"  &c, 
[setting  out  a  title  identical  with  that  of  the  17  Geo.  3,  c 
56],  so  far  as  relates  to  the  payment  of  forfeitures;  and 

(a)  1  Dowl.  &  L.  846. 
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1846w        enaciSy  that  the  penalties  ehall  be  implied,  one  moiety  to  the 

Iq  „         informer^  and  the  other  to  the  churchwardens  and  oyeneers 

BooniBOTD.    Qf  i\^  po^^j,  of  ^g  parish  in  which  the  offence  was  committed. 

There  was,  however,  an  act  of  the  13th  of  Gea  3,  re- 
lating to  this  subject-matter,  viz.  the  13  Greo.  3,  c.  68,  em- 
powerii^  magistrates  to  settle  and  regulate  the  wages  of 
persons  employed  in  the  silk  manufacture  within  thdr  re* 
spectiye  jurisdictions,  to  which  the  repeal  may  be  applied. 
And  the  mere  title  of  an  act  is  inmiaterial:  Ckanee  t. 
Adams  (a),  Bryant  t.  Wttfiers  (b).  It  is  true,  that  ''17 
Geo.  3 "  is  printed  in  the  maigin  opposite  to  the  words 
**  thirteenth  year  of  his  present  Majesty,"  but  the  notes  in 
the  maigin  are  no  part  of  the  statute.  [Alderson,  B. — 
Surely  the  title  shews,  with  greater  certainty  than  the  date, 
the  statute  to  which  reference  is  made.]  It  ai^)ea»  to  have 
been  taken  for  granted,  in  Davit  y.  Nest  (c)»  that  a  convic- 
tion under  the  17  Geo.  3,  c.  56,  giving  a  portion  of  the 
penalty  to  a  charity,  was  still  valid.  This  question  was 
expressly  raised  in  the  case  of  iZ^.  v.  WUcoek^  in  the  Court 
of  Queen's  Bench,  not  yet  reported  (J).  In  Reg.  v.  Bar- 
ret{e)f  a  conviction  for  deer  stealing,  whereby  the  penalty 
was  adjudged  to  be  paid  '*  according  to  the  form  of  the 
statute,"  without  directing  in  terms  that  one  half  should  go 
to  the  poor,  and  the  other  half  to  the  party  a^rieved,  was 
held  good;  but  that  was  before  the  pasrang  of  the  Gilbert 
Act  and  of  the  Poor-law  Amendment  Act  [Aldersan,  B. 
— Can  that  possibly  make  any  difference?  Can  the  &ct  of 
the  law  being  more  or  less  complicated  affect  the  question?] 
But,  further,  this  conviction  purports  to  have  taken  place  in 
a  township  maintaining  its  own  poor,  whereas  the  statute 
directs  that  the  penalty  shall  go  to  the  poor  of  the  parish. 

(a)  1  Ld  Raym.  77.  deciding  that  the  17  Geo.  3,  c.  66, 

(b)  2  M.  &  Selw.  123.  is  repealed  by  the  58  Geo.  3,  c.  61, 

(c)  6  C.  &  P.  167.  88  to  the  application  of  the  penalty. 

(d)  Since  reported,  14  Law  J.,  (e)  1  Salk.  383. 
N.  S.,  Q.  B.,  217,  and  expressly 
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If  the  townaldp  be  eztrarparochial,  the  infarmer  would  be  1846. 
entitled  to  the  whole  penaltj :  Rex  t.  JFyatt  (a),  Bex  t.  i^JT^ 
Prieti{b),  {Alderwnj  B.— It  seems  to  me  that  it  is  suf-  Booth»ot». 
ficient  to  say  that  it  is  to  be  paid  ''as  the  law  directs;"  and 
that  for  this  purpose  "township"  and  ''parish"  are  on  the 
aune  footing.  The  17  Greo.  3,  c.  56,  s.  18,  enacts,  that  any 
inhabitant  of  any  parish,  taumsh^,  or  phice  where  the  offence 
wM  committed,  shaU  be  a  competent  witness,  that  is,  not- 
withstanding his  being  interested  as  entitled  to  the  penalty.] 
Seomdly,  the  conviction  does  not  follow  the  form  given 
by  the  schedule  of  the  17  Grea  3,  c  56,  and  therefore  it 
ought  to  be  complete  in  all  respects,  and  to  state,  with  the 
aune  certainty  as  in  an  indictment,  everything  necessary  to 
ooostitate  the  offence  charged.  Now  this  conviction  does 
not  state  to  whom  the  goods  belonged,  or  that  the  owner 
was  onknown;  nor  the  value  of  the  goods,  or  that  they 
were  of  any  value;  nor  that  the  party  had  them  in  his  poe- 
session  with  the  knowledge  that  they  were  purloined  or 
embezzled.  It  has  been  held  necessary  to  all^e  the  value 
of,  and  property  in,  the  goods,  as  well  in  an  indictment  for 
filse  pretences  as  for  larceny;  Rex  v.  Norton  (c),  Rey.  v. 
Marim  (J);  and  also  that  the  defendant  knew  of  the  false- 
hood of  the  pretence:  Rex  v.  Henderson  (e).  Neither  does 
the  conviction  state  that  the  informer  or  the  witnesses  were 
sworn  in  the  presence  of  the  defendant,  which  is  essential 
to  give  him  an  opportunity  of  cross-examination,  or  examina- 
tionon  the  voir  dire,  so  as  to  shew  that  their  testimony 
was  inadmissible.  Again,  the  conviction  states  that  the 
justices  proceeded  on  the  mformation  of  the  informer  and 
other  witnesses,  whereas  the  statute  gives  them  power  to 
proceed  only  upon  complaint.  Lastiy,  for  aught  that  is 
stated,  the  defendant  may  have  requested  the  justices,  under 
the  12th  section  of  the  act,  to  put  off  tiie  hearing,  in  order 

(a)  2  Ld.  Raym.  1478.  (d)  8  Ad.  &  E.  481. 

{b)  6  T.  R.  638.  (e)  2  Mood.  C.  C.  102. 

(e)  BC.&P.  196. 
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1846.         to  give  him  a  reasonable  time  to  produce  the  persons  en- 
Y^^         titled  to  dispose  of  the  materials.     The  conviction  ought  to 
BooTHROYD.    have  negatived  such  request     [Pollock^  C.  B. — That  is  by 
way  of  proviso^  and  should  come  by  way  of  defence.] 

There  is  also  an  objection  to  this  conviction,  not  of  form 
but  of  substance.  The  17  Geo.  3,  c.  56,  s.  10,  requires 
that  the  justices  shall  proceed  ^^  upon  complaint  made  to 
them  an  oath,  that  there  is  cause  to  suspect  that  any  such 
materials  are  concealed  in  any  dwelling-house,"  &c.  But 
here  no  such  complaint  was  made,  but  only  that  the  informer 
stated  that  he  had  cause  to  suspect  that  purloined  and  em- 
bezzled materials  were  concealed  in  the  dwelling-house  of 
Boothroyd. 

Lastly,  the  information  or  complaint  does  not  shew  the 
offence  to  have  been  committed  within  the  jurisdiction  of 
the  justices,  which  is  necessary,  according  to  In  re  Clark  (a). 

Pollock,  C.  B. — As  this  case  relates  to  the  liberty  of  the 
subject,  it  was  right  that  it  should  be  heard  to  the  fullest  ex- 
tent, in  order  that  redress  may  be  afforded,  in  case  it  should 
turn  out  that  the  liberty  of  the  subject  has  been  improperly 
interfered  with.  The  application,  however,  so  far  as  my 
experience  goes,  is  a  novel  one.  I  am  not  aware  of  any  in- 
stance of  a  conviction  of  this  nature  being  brought  up, 
where  the  commitment  under  which  the  party  is  imprisoned 
has  not  been  brought  before  the  Court,  and  where  the 
jurisdiction  and  conduct  of  the  committing  justices  have 
been  sought  to  be  impeached  merely  by  an  affidavit  made 
on  behalf  of  the  party  complaining.  The  objections  made 
to  the  proceedings  in  this  case,  and  in  respect  of  which  it  is 
contended  that  a  writ  of  habeas  corpus  ought  to  issue,  are 
founded  on  a  conviction,  the  commitment  under  which  is  not 
before  us.  It  is  suggested,  that,  if  the  commitment  were 
before  us,  it  would  probably  be  found  to  be  objectionable,  on 

(a)  2  Q.  B.  619. 
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grounds  wliich  have  not  been  stated;  but  it  is  urged,  that,  1846. 
attoming  the  oommitment  founded  on  this  conviction  to  be  j  J^^ 
good  in  itself,  the  party  is  entftled  to  his  dischai^,  if  the  Boothmyd. 
cmadction  is  bad.  If  that  be  so,  then  every  Court  and  every 
Judge  who  has  power  to  issue  a  habeas  corpus,  is  a  Court 
of  appeal  firom  every  conviction  by  justices  of  the  peace  all 
over  the  kingdom.  That  would  undoubtedly  be  the  effect 
of  granting  this  application,  and  I  see  no  escape  from  that 
consequence;  so  that,  if  any  of  the  objections  made  in  this 
CMC  had  been  well  founded,  and  we  had  granted  the  writ, 
we  could  not  have  prevented  the  same  course  being  taken 
in  any  case,  even  though  the  right  to  remove  by  certiorari 
may  have  been  expressly  taken  away  by  the  statute.  I 
have  therefore  some  doubt  whether  we  ought  to  have  heard 
this  case  to  the  extent  we  have  done.  I  am,  however,  of 
ojnnion  that  this  conviction  is  perfectly  good.  One  objec- 
tion which  has  been  urged  is  with  respect  to  the  application 
of  the  penalty :  it  is  contended  that  the  penalty  is  not 
necessarily  to  go  to  the  poor  of  the  parish,  inasmuch  as  the 
17  Greo.  3,  c.  56,  is  not  in  this  particular  altered  by  the 
58  Geo.  3,  c.  51.  Now  the  58  Greo.  8,  c.  51,  recites  cer- 
tain statutes,  with  the  view  merely  to  shew  the  particular 
subjects  and  enactments  to  which  its  provisions  are  intended 
to  apply:  it  then  introduces  certain  new  provisions,  whereby 
all  previous  proviedons  inconsistent  therewith  must  be  con- 
adered  as  repealed.  Now,  among  the  acts  recited  in  the 
58  Greo.  8,  c.  51,  there  is  one  which  is  mentioned  as  having 
passed  in  the  thirteenth  year  of  the  reign  of  Eang  George 
the  Third,  the  title  of  which  is  set  out,  and  which  is  iden- 
tical with  the  title  of  the  17  Gea  3,  c.  56.  It  is  said, 
however,  that  we  cannot  consider  the  58  Geo.  3,  c.  51,  as 
operating  at  all  on  the  17  Geo.  3,  c.  56y  as  that  is  not  among 
the  recited  acts.  But  the  titk  of  the  statute  intended  to  be 
uSEdded  is  distinctly  stated,  and,  there  being  no  other  statute 
but  the  17  Geo.  3,  c.  56,  so  intitled,  and  no  statute  of  the 
13  Geo.  S  which  could  be  affected  by  the  58  Gea  3,  c  51, 


10  CAflES  IN  THE  SXCHEQUEB, 

1846.  I  think  it  miut  be  read  as  referring  to  the  17  Oeo.  S,  c.  56, 
In  ra  ^^'^  ^^®  statement  of  time  treated  as  a  mistake,  and  as  sur- 
BooTBBOTD.  plogage.  And  if  we  hold,  as  I  think  we  are  bound  to  do, 
that  the  58  Qeo.  3,  c.  61,  does  operate  on  the  17  €reo. 
3,  c  56,  then  it  is  evident  that  the  very  object  of  the  later 
Btatnte  was  to  avoid  the  difficulties  which  had  arisen  as  to 
the  exerdse  of  a  discretionary  power  in  justices  respecting 
penalties  imposed  by  the  earlier  statutes;  and,  apparently 
with  a  view  to  obviate  the  very  objection  now  made,  it  is 
provided  that  half  of  the  penalty  shall  go  to  the  informer, 
and  half  to  the  poor  of  the  parish,  &c.;  and  if  the  informer 
be  a  witness,  then  the  whole  is  to  go  to  the  poor.  This 
objection,  therefore,  is,  as  it  appears  to  me,  altogether  with* 
out  foundation.  With  respect  to  the  further  objection 
founded  on  the  supposition  that  the  17  Greo.  3,  c  56,  is  not, 
as  to  the  application  of  the  penalties,  affected  by  the  58 
Geo.  3,  c.  51,  viz.  that  the  conviction  improperly  cUrects 
the  penalty  to  be  paid  ''as  the  law  directs,"  I  think  the  true 
rule  is,  that,  where  the  justices  are  to  exercise  a  discretion, 
they  must  shew  on  the  face  of  the  conviction  that  they  have 
done  so;  but  if  no  discretion  is  vested  in  them,  then  it  is 
suffident  for  the  conviction  to  state  that  the  penalty  is  to 
go  as  the  law  directs.  It  is  said  that  difficulties  may  arise 
from  the  circumstance  that  this  particular  place  was  not  a 
parish  maintaining  its  own  poor,  but  a  township  within  a 
parish.  The  justices,  however,  have  nothing  to  do  with 
that,  nor  are  they  called  upon  to  decide  more  points  of  law 
than  come  properly  before  them.  The  case  in  which  it  was 
held,  that,  in  extra-parochial  places,  the  informer  was  entitied 
to  the  whole  of  the  penalty,  whether  correctly  decided  or 
not,  does  not  apply  here,  because,  under  another  part  of  this 
statute,  the  penalty  is  either  to  go  to  the  poor  of  the  town- 
ship or  of  the  pariah  at  laige;  and  in  either  case  the  offender 
is  to  pay  the  amount. 

Another  objection  is,  that  the  conviction  does  not  follow 
the  form  prescribed  by  the  act.    No  doubt  it  is  an  esta- 
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blished  rule,  that«  if  a  conviction  is  drawn  up  in  the  ordinarj        184(i. 

mode,  as  at  common  law,  and  not  according  to  the  form         j^^^^ 

given  by  the  statute,  it  must  be  complete  in  every  respect.    BooTaaoTa. 

If  the  statutable  form  is  adopted,  it  is  suffident  to  comply 

with  it  as  it  stands.     It  is  said  that  this  conviction  purports 

to  be  made  on  the  information  of  the  informer,  who  was 

examined  on  oath.     It  is,  however,  suffident  if  the  form 

given  in  the  statute  be  followed  substantially:  it  need  not 

be  followed  verbally.     Now,  if  the  informer  is  examined  as 

a  witness,  he  is  not  entitled  to  any  part  of  the  penalty,  but 

the  whole  of  it  goes  to  the  poor;  so  that  it  is  necessary  to 

state  in  the  conviction  that  there  was  an  informer,  and  that 

he  was  examined.     That  is  done  here:  the  conviction  does 

not  state  too  much,  but  only  enough  to  give  effect  to  the 

adjudication  according  to  law. 

Another  objection  is,  that  this  convicti<m  is  founded  on 
an  information  laid  before  the  magistrates,  which  was  a  bad 
one.  That,  however,  is  not  so.  The  affidavit,  it  is  true, 
distinctly  states  that  the  conviction  took  place  on  the  in- 
formation set  out  therein;  but  that  is  a  mistake,  for  it  is 
plain  that  the  information  set  out  in  the  affidavit  is  not  that 
on  which  the  conviction  proceeded,  but  that  under  which 
the  search  was  made,  and  under  which  the  defendant,  and 
the  articles  found  in  his  house,  were  brought  before  the 
justices;  and  the  defendant's  not  giving  any  satisfactory 
account  of  his  possession  thereoi^  was  the  offence  of  which 
he  was  convicted. 

A  further  objection  is,  that  the  conviction  does  not  state  to 
whom  the  goods  belonged,  or  their  value.  It  does  state  all 
that  is  necessary  to  identify  them;  and  there  is  nothing  in 
the  act  firom  which  it  can  be  inferred  that  it  is  necessary  to 
state  the  ownership  or  value.  The  offence  is  the  same, 
whoever  may  be  the  owner  of  the  goods.  I  also  think  that 
any  statement  of  the  value  is  unnecessary:  it  is  enough  if  the 
conviction  shews  that  they  were  of  the  hind  spoken  of  in  the 
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1SI6.         Statute.     This  convictioii  is  therefore  perfectly  good,  and 
j^'^         no  mlc  ought  to  be  granted. 


BoomsoTP. 


PabxS)  B. — I  am  of  the  same  ojnnion  as  my  Lord  Chief 
Baron  on  all  the  points.  If  this  conriction  had  turned  out 
to  be  bad^  I  should  have  wished  for  time  to  consider 
whether,  on  that  ground,  this  party  would  be  entitled  to  a 
habeas  corpus.  The  conriction  is,  however,  perfectly  good; 
and  therefore  any  opinion  on  that  point  is  unnecessary.  I  do 
not  mean  to  say  that  we  should,  in  such  a  case  as  this,  inter- 
fere in  that  way;  I  giye  no  opinion  at  all  on  the  point 

The  first  objection  made  to  this  conviction  is,  that  it 
awards  a  penalty,  and  leaves  it  to  be  applied  and  distributed 
as  the  law  directs;  and  it  is  contended  that  this  is  insufficient, 
inasmuch  as  the  17  Grea  3,  c.  56,  gives  to  the  convicting 
justices  a  discretion  as  to  the  application  of  the  penalty. 
Now  that  depends  on  the  effect  of  the  58  Geo.  3,  c  51 ;  and 
I  think  it  is  perfectly  clear  that  that  statute  repeals  the  17 
Geo.  3,  c  56.  The  words  "the  tMrteenth''  of  the  King 
were  no  doubt  introduced  by  mistake  into  the  preamble  of 
the  58  Grea  3,  c.  51,  instead  of  "the  seventeenth"  of  the 
Eang;  and  that  objection  is  therefore  of  no  value.  No  diffi- 
culty arises  in  consequence  of  the  fact  that  this  might  be  a 
township  maintaining  its  own  poor,  because  the  18  th  clause 
of  the  17  Geo.  3,  c.  56,  shews  that  the  word  "parish"  must 
be  read  "parish  or  township  maintaining  its  own  poor,"  and, 
therefore,  includes  a  quasi  parish,  or  township,  maintaining 
its  own  poor. 

The  next  objection  is  to  the  want  of  sufficient  cer- 
tainty in  this  conviction;  and  it  is  said  that  a  conviction 
should  be  as  certain  as  an  indictment;  but  the  reasoning 
applicable  to  the  case  of  an  indictment  does  not  apply 
here.  It  is  argued,  that  the  property  in  the  materials 
ought  to  be  shewn;  and  a  case  tried  before  my  Brother 
AldersoH  was  cited,  where  it  was  held,  that,  in  an  indictment 
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for  obtaining  goods  by  false  pretences,  the  yalne  of  the  goods         1846. 

must  be  stated.    But  upon  such  an  indictment  the  party         |^^^  " 

msy  be  convicted,  although  the  facts  proved  amount  to    Boothaoto. 

larceny;  and  therefore  it  is  necessary  there  to  state  the  value* 

In  this  case  the  value  is  immaterial    It  matters  not  to  whom 

the  goods  belong,  because  the  offence  consists  in  the  suspected 

party  &iling  to  give  the  justices  a  satisfactory  account  of 

how  he  became  possessed  of  them.    That  objection,  therefore, 

cannot  prevail    It  is  next  objected,  that  the  conviction  does 

not  iidlow  the  statutable  form,  and  that,  at  common  law,  and 

independently  of  the  statutable  provision,  it  is  not  a  good 

conviction:  and  it  is  said  to  be  bad,  because  it  does  not 

allege  the  witnesses  to  have  been  examined  upon  oath,  ad- 

nunistered  in  the  presence  of  the  accused  party.     But  the 

statute  does  not  require  that  the  precise  form  of  the  convic- 

ticm  it  gives  should  be  followed;  such  alterations  as  are 

necessary  in  the  particular  case  may  be  made.    In  the 

present  case,  the  informer  was  examined  as  a  witness,  and  as 

that  was  a  circumstance  which  affected  the  application  of 

the  penalty,  it  became  necessary  to  state  it,  in  order  to  shew 

the  ground  of  the  alteration.     Enough  is  stated  to  support 

this  conviction. 

The  last  objection  is,  that  the  whole  proceeding  was 
coram  non  judice,  on  the  ground  of  an  alleged  defect  in  the 
jurisdiction  of  the  magistrates.  That,  however,  has  not 
been  brought  before  us,  for  the  aflSdavit  speaks  only  of  the 
evidence  on  which  the  search-warrant  was  obtained.  I  am 
therefore  of  opinion,  that  this  conviction  is  good. 

AiJ>£BSON,  B. — I  have  considerable  doubt  whether  we 
could  question  the  validity  of  a  conviction  on  such  an 
application  as  this.  Much  would  depend  on  the  form  in 
which  the  conmiitment  should  come  up,  which  would  be  the 
more  correct  mode  of  trying  the  legality  of  the  custody. 
Suppose  that  the  commitment  stated  generally,  that  the 
party  was  convicted  for  having  in  his  possession  embezzled 
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1846.  materiaky  without  setting  out  the  conviction  itsdf ;  I  doubt 
j^^  whether^  as  the  certiorari  is  taken  away,  we  could  question 
BooTBBOTD.  that  conviction  on  affidavits.  I  do  not  wish  it  to  be  drawn 
into  a  jxecedenty  that  the  validity  of  a  conviction  may  be 
discussed  before  us  on  an  application  like  this:  I  give  no 
opinion  upon  that  point  Justices  will  now  hear  the  opinion 
of  this  Court,  that  the  mention  made  in  the  58  Geo.  3^  c 
56,  of  the  13  Geo.  3,  is  a  mere  error,  and  that  the  repealing 
clause  in  the  former  must  be  construed  by  the  express  words 
of  the  titleof  the  act  I  entirely  concur  with  my  Lord  and 
my  Brother  Parke  in  what  they  have  said  as  to  the  other 
objections.  Under  this  statute,  a  party  can  only  be  ooor 
victed  upon  the  suspected  materials  being  brought  before 
the  justices,  whidi  are  to  be  disposed  of  by  them,  or  re- 
stored to  the  accused  party  if  he  can  prove  his  title  to  them, 
so  that  no  question  can  afterwards  arise  about  them;  and  it 
is  therefore  unnecessary  to  identify  them,  or  state  their 
quantity  or  value.  I  am  inclined  to  think  it  would  be  enough 
to  state  that  the  party  was  brought  before  the  justices  with 
materials  found  in  his  possession  of  the  species  mentioned 
in  the  statute. 

Platt,  B. — It  seems  to  me  to  be  idle  to  consider  the 
propriety  of  keeping  a  man  in  custody,  until  we  see  the 
commitment  under  which  he  is  detained;  at  any  rate,  it 
would  certainly  be  most  convenient,  in  all  cases  of  this  kind, 
to  produce  before  the  Court,  either  the  conmiitment,  or  an 
attested  copy  of  it  Here,  however,  it  is  to  be  assumed 
that  the  commitment  is  good  in  all  respects;  and  the  first 
question  is,  whether  the  17  Gea  3,  c  56,  is,  as  respects 
the  application  of  the  penalties,  repealed  by  the  58  G«o.  3, 
c  51.  Now  there  is  amply  sufficient  in  that  statute  to 
convince  any  one  that  the  intention  of  the  legisUture  was 
to  repeal  the  17  Geo.  3,  and  not  the  13  Geo.  3.  It  is 
clear  that  the  word  **  thirteenth  "  was  inserted  by  mistake 
merely.     With  respect  to  the  other  points^  if  any  one  of 
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tbem  oonld  be  mamtained  hoie,  to  what  purpoee  would  the        1846, 

legiaktiirefaaYe  taken  away  the  oertiorari?  TheeflfectwouM      '^'^ 

be  to  laiae*  in  the  form  of  an  application  fora  habeaacorpna,    BooraaoTn. 

CTery  poaaihle  objection  which  might  formeily  have  been 

nised  on  certiorari.     As  to  the  value  of  the  goods,  I  think 

that  need  not  be  stated,  becanse,  be  the  value  what  it  may^ 

the  penalty  is  the  same.     It  would  be  otherwise  in  a  case 

in  which  treble  the  value  of  the  goods  was  sought  to  be 

reoDveied,  as  finequently  occurs  in  revenue  cases  in  this 

Coortk     Then  as  to  the  point  made  about  the  ownership  of 

the  gooda     The  very  section  on  which  this  conviction  is 

fbondedy  (the  10th  section),  after  reciting,  ''that  whereas  it 

fieqnently  hi^pens  that  materials  used  in  the  manufactures 

before  mentioned  are  found  or  known  to  be  concealed  in  the 

pofloeBoion  of  perscms  who  have  received  the  same  knowing 

them  to  be  purloined  or  embezzled,  &c.,  and  that  the  disco- 

veiy  and  conviction  of  the  purloiners  or  embezzlers,  buyers  or 

reoeiver8!,of  such  materials  is  full  of  di£Bculty,  from  the  dose 

and  dandeetine  manner  in  which  the  offence  is  committed, 

and  there  is  still  greater  difficulty  in  proving  whose  property 

audi  materials  are,"  expressly  gives  the  justices  power  to 

oonvict»  ''although  no  proof  shall  be  given  to  whom  such 

nuiterials  shall  belong;"  so  that  it  would  be  mere  idle 

aoxpliiaBge  to  state  the  ownership.    It  is  aud  that  it  does 

not  ai^^ear  that  the  witnesses  were  sworn  in  the  presence  of 

the  person  charged;  but  we  assume  that  everything  was 

QOfiectly  done.     It  is  objected,  also,  that  the  information 

does  not  state  the  place  where  the  offence  was  conmutted; 

bat  we  must  take  the  commitment  to  be  perfect,  and  the 

anlject-matter  of  the  conviction  within  the  jurisdiction  of 

the  justices,  and  then  the  conviction  is  good  in  omnibus. 

Motion  refused. 


PaMey  then  mentioned  that  there  were  several  reported 
cases,  in  which  the  Court  had  allowed  the  legality  of  an  im- 
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1846. 
In  re 

BOOTHROTD. 


prisoximent  to  be  discussed  on  an  application  for  a  writ  of 
habeas  corpus,  although  the  certiorari  had  been  taken  away 
by  statute ;  and  referred  to  Rex  y.  Chaney  (a),  In  re 
Fletcher {b\  and  Reg.  v.  Martin  {c)i — of  which  cases  the 
Court  took  a  note. 


(a)  6  Dowl.  P.  C.  281.  {h)  1  DowL  &  L.  726. 

(c)  2  Q.  B.  1037. 


A  number  of 
ooacfa-proprie- 
tors,  who 
honed  a  coach, 
were  in  the 
habit  of  having 
monthly  ac- 
coanta  made 
out,  containing 
the  namea  of 


GooDTEAR  t7.  Simpson  and  Others  (a). 

UEBT  for  work  and  materials,  goods  sold  and  deliyered, 
money  paid,  and  on  an  account  stated.  Plea,  neyer  in- 
debted. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  London  sit- 
tings after  Trinity  Teim,  1845,  the  following  facts  appeared 
in  evidence: — The  action  was  brought  to  recover  from  the 
lZJiTo7ti^  defendants,  who  were  innkeepers  and  coach-proprietors,  the 
reodpta  and  gum  of  110/.  14^.  9i,  for  the  supply  of  horses  by  the  plain- 
the  number  of  tiff  for  the  defendants'  coach  for  one  stage,  from  February 
byeadh^and  ^  October  1840,  at  the  rate  of  thirty  guineas  a  month, 
the  proportion    j^  appeared  that  the  practice  was  for  an  account  to  be  made 

of  the  earnings  *  *  ^ 

to  which  each  out  by  the  defendants  at  the  close  of  each  month,  called  the 

Theie  aooonnta  '^monthly  account,"  which  contained  the  names  of  the  parties 

Irr  tiircteriTof  ^"^^^^^d  in  working  the  coach,  the  amount  of  the  receipts 

one  of  the  pro-  and  disbursements,  the  number  of  miles  worked  by  each. 

{>netony  part- 
J  from  ma-       and  the  proportion  of  the  earnings  to  which  each  was  en- 

ed  by  them,  '    titled.     This  account  was  made  out  by  a  Mr.  Carpenter, 

and  partly 

from  the  way-biUfl ;  and  the  practice  was,  for  the  clerk  to  send  to  each  proprietor  a  copy  of  the 
monthly  account,  shewing  the  amount  which  each  had  to  receive  or  psy,  and  the  proprietor  or 
proprietors  from  or  to  whom  he  was  to  receive  or  pay  such  amoant : — Held,  that  this  account 
was  not  an  award,  and  was  admissible  in  eridence  without  a  stamp. 


(a)  Decided  in  Michaelmas  Term,  1845,  (Nov.  4). 
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the  clerk  to  one  of  the  defendants,  partly  from  the  way-  1846. 

bilky  and  partly  from  materials  furnished  to  him  by  the  de-  Goodtbar 
fendants.  After  it  was  so  made  up,  a  copy  was  sent  by  simp'son 
the  derk  to  each  proprietor,  accompanied  by  a  short  abstract, 
statmg  the  account  of  each  with  the  company  in  respect  of 
his  share  of  the  receipts,  disbursements,  and  earnings,  and 
shewing  the  baknce  which  each  was  entitled  to  receive  or 
had  to  pay,  accordingly  as  his  disbursements  and  sliare  of 
mileage  exceeded  or  fell  short  of  the  sums  received  by  him: 
and  by  the  terms  of  the  account,  each  proprietor  was  to 
receive  or  pay  the  difference  from  or  to  one  or  more  of  the 
other  proprietors,  so  as  to  adjust  the  shares  of  alL  Upon 
the  plaintiff's  counsel  tendering  one  of  these  monthly  ac- 
counts in  evidence,  to  shew  that  the  sum  of  31^  10«.,  alleged 
to  be  due  to  the  plaintiff,  had  been  charged  against  each  of 
the  defendants,  it  was  objected  for  the  defendant  that  the 
document  amounted  to  an  award,  and  was  not  admissible 
without  a  stamp.  The  Lord  Chief  Baron  received  the 
evidence,  and  the  plaintiff  obtained  a  verdict,  damages 
llOL  14«.  9d,;  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Crowder  now  moved  accordingly. — This  document 
amounted  to  an  award,  and,  being  imstamped,  was  not  re- 
oeivable  in  evidence.  Carr  v.  Smith  (a)  is  in  point  There, 
the  proprietors  of  a  stage-coach  made  an  arrangement  that 
each  of  them  should  horse  the  coach  for  certain  stages,  and 
^uld  receive  the  payments  and  make  the  necessary  dis- 
bnisements;  and  it  was  their  practice  that  one  or  more  of 
the  partners,  every  month,  made  up  and  sent  round  to  all 
the  others  a  written  accoimt,  derived  from  the  way-bills, 
shewing  the  receipts  and  disbursements  of  each  proprietor ; 
the  net  share  of  the  profits,  if  any,  due  to  each;  and  the  pro- 
prietors by  and  to  whom  the  ascertained  shares  were  to  be 

(a)  5  Q.  B.  128. 
VOL.  XV.  C  M.  W. 
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1846.  paid:  and  the  payments  were  made  accordingly.  There 
GoooTBAR  the  Court  appears  to  have  considered  that  such  a  document 
Simpson.  amounted  to  an  awards  and  required  a  stamp  as  such. 
[PoOoch,  C.  B. — The  clerk  who  made  out  this  account  was 
the  common  servant  of  all  the  parties.]  He  was  the  private 
clerk  of  one  of  them,  employed  by  all  to  adjust  and  finally 
settle  the  account  between  tiiem,  in  the  same  s^ise  as  an 
arbitrator  is  employed  by  the  parties  to  the  reference. 
[Pollock^  C.  B. — ^I  thought  this  was  no  more  an  award  than 
would  be  the  settlement  of  the  accounts  of  a  firm^  at  the  end 
of  the  year,  by  a  clerk,  who  assigned  the  due  share  of  the 
profits  to  each  of  the  partners.  Parke,  B. — Before  it  can 
be  contended  that  these  accounts  required  a  stamp  as  an 
award,  it  must  be  shewn  by  evidence  aliunde  that  the  par- 
ties agreed  to  be  bound  by  them.]  There  was  sufficient 
evidence  of  such  an  agreement.  In  Jebb  v.  JUPKieman  (a), 
the  condition  of  a  bond  was  ibr  A.  M.'8  due  discharge  of 
the  duties  of  clerk  to  the  plaintifis,  to  be  ascertained  by  the 
inspection  of  his  accounts  by  J.  S.,  and  the  amount  so  ascer^ 
tained  was  to  be  liquidated  damages.  It  was  held,  that  a 
paper  in  J.  S.'8  handwriting,  in  which  he  had  ascertained 
the  amount  of  the  deficiency  in  A.  M.'s  accounts,  required 
a  stamp  as  an  award. 

Pollock,  C.  B. — I  think  there  should  be  no  rule  on  this 
point.  I  think  this  document  is  not  to  be  considered  as 
an  award:  it  is  a  mere  adjustment  of  accounts,  liable  to  be 
corrected,  having  no  binding  authority,  but  acquiesced  in 
from  time  to  time,  because  the  accounts  are  found  to  be 
correct  My  Brother  Aldersan  has  discovered,  indeed,  that 
an  error  in  one  of  the  accounts  has  been  corrected  in  a  sub- 
sequent account  Jebb  v.  M^Kieman  is  not  in  point  There 
the  matter  in  dispute  was  referred  to  the  decision  of  a  third 
party,  which  was  intended  to  be  binding,  and  therefore 

(a)  Moo.  &  M.  340. 
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amounted  to  an  award.     Here  the  person  making  out  the  1846. 

aooounta  was  the  common  servant  of  all  the  parties  in  doing  Good^  bar 

80,  and  his  settlement  was  merely  an  adjustment  of  the  g^^^;^^ 
aoooontBy  and  nothing  like  an  award. 

Pabks,  B. — The  acoount  does  not  on  the  face  of  it  pur- 
port to  be  an  award,  and  diereibre  it  must  be  shewn  to  be 
80  by  extrinsio  evidence;  but  there  was  no  evidence  of  this 
being  an  instrument  whidi  was  intended  to  bind  the  parties 
as  an  award.  In  Carr  v.  Smithy  the  judgment  of  the  Court 
is  in  the  alternative;  all  that  is  said  is,  in  effect,  that  there 
was  no  satisfactory  evidence  of  the  document's  amoimting  to 
an  award,  but  that  if  there  were,  it  would  require  a  stamp. 

Aldebson,  B. — There  is  nothing  to  shew  this  document 
to  be  an  award;  it  was  only  intended  as  a  convenient  state- 
ment, to  shew  the  general  state  of  the  accounts,  and  what 
parties  were  to  receive  payment,  and  from  whom.  If  it 
were  an  award,  it  would  be  a  most  preposterous  one ;  for 
if  a  balance  is  due  to  the  plaintiff,  it  is  to  be  received 
from  ox  people,  so  that  it  might  be  necessary  to  bring  six 
actions. 

R(».FE,  B.,  concurred. 

Rule  refused. 


c2 
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1846.  mortgage,'^  within  the  words  of  the  Stamp  Act,  55  Geo.  3, 
c  184,  Sched.,  part  1,  tit  Mortgage;  because  here  the 
deeds  were  deposited  three  years  before.]  Secondly,  the 
document  is  not  a  lettter  of  procuration,  or  power  of 
attorney.  Regina  y.  Kelh  is  quite  distinguishable:  that 
was  the  case  of  a  letter  of  procuration  to  vote  as  a  proxy. 
[They  were  then  stopped  by  the  Court.] 

Mantagtte  Smith  (with  whom  was  CocUmm^  in  support 
of  the  rule. — ^This  instrument  amounts  to  an  agreement 
pledging  or  chai^ng  land,  within  the  meaning  of  the  Stamp 
Act,  55  Geo.  3,  c  184,  Sched.,  part  1,  tit  Mortgage;  the 
words  of  which  are,  '^also  any  agreement,  contract,  or  bond, 
accompanied  with  a  deposit  of  title-deeds,  for  making  a 
mortgage  &c.  of  any  hmds,  estates,  or  property  comprised 
in  such  title-deeds,  or  for  pled^ng  or  charging  the  same  as 
a  security.''  It  explains  and  is  founded  upon  the  deposit  of 
the  titie-deeds,  and  may  be  considered  as  accompanying  it; 
and  it  contains  an  agreement  for  thereafter  pledging  the 
profits  of  the  lands  as  a  security  for  the  repayment  of  the 
money  borrowed.  Again,  it  is  evidence  of  what  the  parties 
have  agreed  shall  be  the  security  for  the  loan,  and  is  en- 
forceable in  equity;  it  therefore  ought  to  have  had  an 
agreement  stamp:  HiU  v.  Ransom  (a). 

Pollock,  C.  B. — I  think  this  rule  must  be  discharged. 
This  docxmient  is  a  mere  ratification  or  recognition  of  the 
distress,  and  of  the  authority  of  the  defendant  Partridge  to 
distrain,  redting  his  authority,  and  giving  a  reason  for  it, 
viz.  the  previous  loan  of  money  by  him.  It  may  be  that, 
from  the  terms  of  that  recital,  a  coiui;  of  equity  would  give 
effect  to  the  instrument  by  way  of  equitable  mortgage;  but, 
in  terms,  it  is  no  more  than  a  ratification  of  an  authority  to 
distrain,  and  the  stamp  does  not  apply  to  such  an  instrument 

(a)  6  Scott,  N.  R.,  571. 
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Paxke,  B. — I  alao  think  that  thu  document  does  not  fall  1846. 
within  the  Stamp  Act.  The  clause  referred  to  only  applies 
to  cases  where  the  agreement  is  accompanied  with  a  deposit 
of  title-deeds.  That  was  not  the  case  here,  for  the  deeds 
had  been  deposited  long  before  the  execution  of  this  instru- 
ment; and  no  fraud  has  been  suggested. 

Platt,  B.9  concurred. 

Rule  discharged. 


SiBRBE  r.  TniPP.  Jan.  15, 16. 

Assumpsit. — The  first  count  was  upon  a  promissory  The  plaintiff 
Dote  for  jE50;  the  second  and  third  counts  were  for  money  theddendant 

the  flam  of 
iCSeO  for  the  pnrpofe  of  a  qMeolatioii  in  foreign  stock,  and  the  defendant  signed  the  following 
nemonndnai : — "Bristol,  August  14,  1843.     Memorandum. — Mr.  S.  has  this  day  deposited 
with  me  if500,  on  the  sale  of  jf  10,300,  31.  per  Cent  Spanish,  to  be  retamed  on  demand:" 
HMt  that  tins  was  not  a  promissory  note,  and  did  not  require  a  stamp  as  sach. 

To  an  action  for  j^OOO  money  had  and  received,  and  jclOOO  due  on  an  acooant  stated,  the 
defendant  pleaded,  aa  to  i^500,  parcel  of  the  sum  in  those  two  counts  mentioned,  that  the  ac- 
coont  was  atated  of  and  concerning  the  said  sum  of  i?500,  parcel  &c.,  in  the  first  count  men- 
tioned, and  no  other ;  that,  after  the  said  causes  of  action  arose,  the  plaintiff  commenced,  in  the 
Tobey  Conrt  of  Bristol,  an  action  of  debt  for  the  recovery  of  the  said  sums  of  jf500  and  jf  500; 
that  the  defendant  disputed  the  said  supposed  debt,  and  denied  that  he  owed  or  was  liable  to 
pay  it,  or  that  the  plaintiff  could  reoover  it ;  and  thereupon,  to  terminate  the  said  dispute  and 
difference,  and  the  claim  and  demand  of  the  plaintiff  in  the  said  action,  and  finally  to  determine 
the  same,  the  plaintiff  and  defendant  agreed  that  the  said  action  should  be  settled  by  the  defend- 
ant making  and  delivering  to  the  plamtiff  three  promissory  notes,  for  payment  to  the  plaintiff, 
or  order,  of  the  sums  of  £\2b,  £125,  and  £50,  and  that  the  plaintiff  should  accept  and  receive 
the  same  in  satisfaction  and  discharge  of  the  said  sums  of  £biO  and  £bOO,  and  all  damages  and 
eosta,  and  that  the  plaintiff  should  discontinue  the  said  action.  Averment,  that  the  defendant 
Bude  and  delivered  to  the  plaintiff  the  said  three  promissory  notes^  and  Uiat  the  plaintiff  ae- 
cqpted  the  same  in  full  satisfaction  and  discharge  of  the  said  sums  of  £bOO  and  £bW,  and  the 
lismages  and  eoats,  &e.    The  replication  denied  the  making  of  the  agreement  stated  in  the  plea. 

Tlie  defendant  proved,  in  support  of  this  plea,  that  the  plaintiff  had  sued  him  in  the  Tolcey 
Court  for  the  iS500,  when  it  was  agreed  between  tiiem  that  the  defendant  should  give,  in  set- 
tlement of  the  action,  three  promissory  notes,  two  for  £l2b  each,  and  one  for  if  50,  payable  to 
^  plaintiff  or  his  order,  which  he  did ;  and  the  following  memorandum  was  then  indorsed  by 
the  plaintiff *a  attorney  on  the  writ  served  in  that  action : — **  This  action  is  settled  by  the  de- 
fendant giving  three  promissory  notes,  vis.  one  at  three  months  £l2b ;  one  at  four  months, 
^^25;  ud  one  at  twelve  months,  £50;  upon  payment  of  which,  I  undertake  to  deliver  to 
P.  S.,  Esq.,  [the  defendant's  attorney],  the  several  papers  in  my  possession  in  reference  to  this 
sction. — J.  P.  H."  The  defendant  paid  the  two  notes  for  j(125  each  when  due,  but  refosed 
paysaent  of  the  note  for  if50 : — 

Held,  first,  that  the  above  plea  was  a  good  answer  to  the  action  in  point  of  law ;  for  that  the 
aeeeptanee  of  a  negotiable  security  may  be  in  law  a  satisfaction  of  a  debt  of  a  greater  amount. 

Secondly,  that  the  plea  was  proved  by  the  giving  of  the  promissory  notes  in  pursuance  of  the 
speemcnt,  and  that  it  was  not  necessary  to  shew  that  they  were  all  paid  at  maturity. 


24  CASES  IN   THE   EXCHEQUER, 

1846.        had  and  received^  and  on  an  account  stated,  the  sum  laid  in 
each  of  them  being  £1000. 

The  defendant  pleaded  (with  non  assumpsit  and  other 
pleas),  fifthly,  as  to  the  sum  of  £500,  parcel  of  the  sum  in 
the  second  and  last  counts  mentioned,  that  the  account  stated 
in  the  last  count  was  stated  of  and  concerning  the  said  sum 
of  £500,  parcel  &c.,  in  the  said  second  count  mentioned,  and 
no  other;  that,  after  the  said  causes  of  action  as  aforesaid 
arose,  the  plaintiff  commenced,  in  theTolzey  Court  of  Bristol, 
an  action  of  debt  against  the  defendant,  for  the  recoyery  of 
the  said  sums  of  £500  and  £500 ;  that  the  defendant  disputed 
the  said  supposed  debt,  and  denied  that  he  owed  or  was  liable 
to  pay  the  same,  or  that  the  plaintiff  could  recover  it;  and 
thereupon,  to  terminate  the  said  dispute  and  difference,  and 
the  chum  and  demand  of  the  plidntiff  in  the  said  debt  and 
action,  and  finally  to  determine  the  said  action,  the  plaintiff 
and  defendant  agreed  that  the  said  action  should  be  settled 
by  the  defendant  making  and  delivering  to  the  plaintiff  three 
promissory  notes  in  writing,  by  which  the  defendant  should 
promise  to  pay  to  the  plaintiff,  or  order,  the  sums  of  £125, 
£125,  and  £50  res{)ectively,  and  that  the  plaintiff  should 
accept  and  receive  the  same  in  full  satisfaction  and  discharge 
of  the  said  sums  of  £500  and  £500,  and  all  damages  and 
costs,  and  that  the  plaintiff  should  discontinue  the  said  ac- 
tion. Averment,  that  the  defendant  made  and  delivered  to 
the  plsdntiff  the  said  three  promissory  notes,  and  that  the 
plaintiff  accepted  the  same  in  ftdl  satisfaction  and  discharge 
of  the  said  sums  of  £500  and  £500,  and  the  damages  and 
costs,  &C.     Verification. 

Replication,  J^hat  no  such  agreement  was  ever  made  modo 
et  fonn&  &c.;  on  which  issue  was  joined. 

At  the  trial,  before  PoUacky  C.  B.,  at  the  London  sit- 
tings after  last  Trinity  Term,  it  appeared  that  this  action 
was  brought  to  recover  the  sum  of  £50  due  upon  a  promis- 
sory note,  and  also  the  sum  of  £500,  which  had,  in  August 
1843,  been  deposited  by  the  plaintiff  with  the  defendant  for 
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the  purpose  of  a  epeculation  in  Spanish  stock.     At  the         1846. 
time  of  the  deposit,  the  foUowing  memorandum  was  given 
by  the  defendant  to  the  plaintiff: — 

"Bristol,  August  14th,  1843. 

^Memorandum. — Mr.  Sibree  has  this  day  deposited  with 

me  £500,  on  the  sale  of  j£lO,300,  3/.  per  cent.  Spanish,  to 

be  returned  on  demand. 

"James  T.  Tripp." 

On  this  document  being  tendered  in  evidence,  stamped 
with  an  agreement  stamp,  it  was  objected  for  the  defendant 
that  it  amounted  to  a  promissory  note,  and  required  a  stamp 
accordingly.  The  Lord  Chief  Baron  overruled  the  objec- 
tion, and  received  the  paper  in  evidence. 

The  defendant  then  proved,  in  support  of  his  plea,  that 
an  action  had  been  brought  against  him  by  the  plaintiff  in 
the  Tolzey  Court  at  Bristol,  for  the  recovery  of  the  sum  of 
£500;  when  it  was  agreed  between  them  that  the  defendant 
should  give,  in  settlement  of  the  action,  three  promissory 
notes,  two  for  £125  each,  and  the  third  for  £50,  payable 
to  the  plaintiff  or  his  order,  which  he  accordingly  did ;  and 
the  following  agreement  was  thereupon  indorsed  by  Mr. 
Hinton,  the  plaintiff's  attorney,  upon  the  process  served  on 
the  defendant: — 

'^This  action  is  settled  by  the  defendant  giving  three 
promissory  notes,  viz.  one  at  three  months,  £125;  one  at 
four  months,  £125;  and  one  at  twelve  months,  £50:  upon 
payment  of  which  several  promissory  notes,  I  under^ 
take  to  deliver  to  Foskett  Savery,  Esq.,  [the  defendant's 
attorney]  the  several  papers  and  letters  in  my  possession  in 
reference  to  this  action. 

"January  6th,  1844.  "J.  P.  Hinton." 

The  two  promissory  notes  for  £125  each  were  piud  when 
due ;  but  the  third,  for  £50,  was  refused  payment  by  the 
defendant,  on  the  ground  of  its  not  having  been  indorsed. 
The  present  action  was  thereupon  brought. 

Upon  these  facte,  it  was  contended,  on  behalf  of  the  plain- 
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1846.  tiff,  that  the  fifth  pin  was  not  proved;  for  that»  in  order 
to  support  that  [dea,  it  was  necessary  to  prove,  not  only 
that  the  notes  were  given  in  satisfSu^tion  of  the  debt^  but 
also  that  thq^  had  been  paid.  The  Lord  Chief  Baron  was 
of  opinion  that  the  pka  was  proved,  and  accordingly  di- 
rected a  vaidict  for  the  defendant  on  that  issue,  giving  the 
plaintiff  leave  to  move  to  enter  a  verdict  for  him  for  £200. 
In  Michaelmas  Term  last, 

Butt  obtained  a  rule  to  shew  cause  why  the  verdict  should 
not  be  entered  for  the  plaintiff  accordingly,  or  why  there 
should  not  be  judgment  for  the  plaintiff  notwithstanding 
the  verdict  on  the  above  issue. 

Jervis  and  Hoggins  now  shewed  cause. — This  plea  is  a 
good  answer  to  the  action,  and  was  fuUy  proved  at  the  trial 
The  proof  was,  that  the  former  action  was  settied  by  giving 
the  three  promissory  notes;  and  it  was  not  necessary,  in 
order  to  prove  the  plea,  and  to  establish  a  good  defence  to 
this  action,  to  shew  that  they  were  paid  at  maturity.  The 
plaintiff,  by  that  agreement,  got  certain  negotiable  securities 
for  his  debt ;  if  they  were  not  duly  paid,  he  had  the  right  to 
sue  upon  them.  Suppose  any  of  the  notes  to  have  been  ne- 
gotiated by  the  plaintiff,  and  not  paid  by  the  defendant  to  the 
holder  at  maturity :  would  the  plaintiff  be  entitled  to  main- 
tain the  present  action,  and  the  holder  of  the  note  at  the  same 
time  have  a  right  to  sue  the  defendant  upon  it  as  maker?  If 
the  plaintiff  meant  to  make  the  settiement  of  his  claim  de- 
pendent upon  the  payment  of  the  promissory  notes,  he  ought 
to  have  worded  the  agreement  accordingly,  and  said  ^*  by 
the  defendant  giving  and  paying^  &c. ;  whereas  he  states 
that  the  action  is  settied  by  the  gwing  of  the  notes.  It  is 
true  that  it  is  only  on  payment  of  the  notes  that  the  papers 
in  the  cause  are  to  be  delivered  up ;  but  that  tdaj  well  have 
been  in  order  to  preserve  evidence  of  the  consideration  for 
the  notes,  in  case  it  became  necessary  to  enforce  them. 

But,  secondly,  the  document  given  in  evidence  by  the 
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phintiff  amounted  to  a  promissory  note,  and  required  a        1846. 
gtamp  aocordingly. — On  this  point  thej  cited  Brooks  y. 
Etknu  {a),  Waithman  y.  EUee  {b\  Shenion  y.  James  (c\  and 
Eaisv.MasoH{dy 

BmU  and  TapreS,  in  support  of  the  rale. — First,  as  to 
the  stamp.  It  is  not  eyeiy  agreement  for  the  repayment  of 
ft  sum  of  money  that  amounts  to  a  promissory  note.  This 
k  merely  a  memorandum  of  acknowledgment  of  the  deposit 
of  money,  with  an  agreement  to  restore  the  sum  deposited: 
it  is  not  the  case  of  a  han  of  money*  MelanoUe  y.  TeaS" 
dak{e)  is  an  autiiority  against  this  objection.  [Parke,  B. — 
I  am  oEsposed  to  think  that  this  paper  imports  a  return  in 
specie  of  the  thing  deposited,  in  which  case  it  o^tainly  is 
not  a  pronusBory  note;  but  then  there  would  be  a  question 
whether  an  action  for  money  had  and  receiyed  would  lie. 
Howeyer^  it  will  be  better  first  to  consider  the  other  point 
in  the  case.] 

Secondly,  the  agreement  proved  by  the  defendant  does 
not  support  the  plea.  The  reasonable  meaning  of  that 
agreement  is,  that  it  is  not  to  operate  in  satisfaction  of  tiie 
debt,  unless  the  notes  are  duly  paid:  MaUlard  y.  Duke  of 
Aiyjftt(f);  and,  the  notes  haying  been  paid  in  part  only,  the 
plamtiff  has  a  right  to  sue  for  the  residue  of  the  money. 
The  notes  were  not  taken  in  absolute  satisfaction,  but  only 
oondilaonally  upon  their  being  aU  paid  when  due.  This  is 
flhewn  by  the  provision  for  retaining  the  original  securities 
and  vouchers  until  payment  of  the  notes.  In  Sard  y. 
Bkedes  (^),  the  defendant  pleaded,  in  answer  to  a  declara- 
tion by  the  indorsee  of  a  bill  of  exchange  for  £43  against 
him  as  the  acceptor,  that  the  drawer  made  his  promissory 
note  f<Hr  i644,  and  delivered  it  to  the  plaintiff  in  fuU  satis^ 

(a)  2  M.  &  W.  74.  (e)  13  M.  &  W.  216. 

(b)  1  Carr.  &  K,  36.  (/)  G  Man.  &  G.  40 ;  6  Scott, 

(c)  Id.  137.  N.  R.,  038. 
{d)  7  Dowl.  P.  C.  698.  (g)  1  M.  &  W.  163. 
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1846.  faction  and  discharge  of  the  bill  sued  on.  The  pluntiff  rc- 
plied,  that  the  note  for  £4A  was  not  paid  when  due^  and  still 
remained  unpaid.  It  was  held  that  the  plea  was  good^  and 
the  replication  bad;  but  that  was  on  the  ground  that  the 
note  was  alleged  in  the  plea^  and  admitted  by  the  replication^ 
to  have  been  given  in  satisfaction  and  discharge  of  the  bill ; 
and  Parke,  B.,  says, — "  If  it  had  been  averred  that  the  pro- 
missory note  was  given  for  and  on  account  of  the  bill,  it 
might  have  been  different."  A  bill  given  merely  to  take  up 
a  former  bill  or  note,  or  in  Ueu  thereof  and  not  paid  when 
due,  unless  the  jury  find  it  to  have  been  given  in  satisfaction, 
does  not  affect  the  remedy  on  the  original  bill  or  note: 
Goldsbzde  V.  CottereU{a);  eee  JSx  parte  Bartlett  {b),  Luniky 
V.  Musgrave  (c).  And  the  settlement  of  the  action  does  not 
at  all  import  the  extinguishment  of  the  original  cause  of  ac- 
tion, but  only  the  suspension  of  the  remedy:  Waiters  v. 
Smith  (rf),  Field  v.  Robins  {e). 

Lastly,  this  plea  is  substantially  bad,  and  the  plaintiff  is 
therefore  entitled  to  judgment  non  obstante  veredicto.  The 
plea  confesses  a  debt,  and  seeks  to  avoid  it  by  an  alleged 
accord  and  satisfaction;  but  in  truth  it  is  a  mere  plea  of  a 
promise  to  pay  a  smaller  sum  of  money  in  satisfaction  of  a 
larger,  which,  according  to  all  the  authorities,  is  no  answer 
to  the  declaration.  If  it  had  been  a  gift  of  a  chattel  in 
satisfaction,  that  would  have  been  different  It  is  true  the 
plea  states  the  debt  to  have  been  disputed  on  the  former 
occasion,  but  that  cannot  destroy  the  effect  of  the  present 
admission  of  it  To  make  the  plea  a  good  answer,  it  ought 
to  have  averred  that  there  was  an  alleged  debt-,  or  a  mere 
disputed  claim;  as  it  stands,  the  averment  of  the  debt  being 
disputed  is  idle  and  inunateiial. — On  this  part  of  the  case, 
they  cited  Com.  Dig.,  "Action  on  the  Case,"  (F.  8);  Cumber 


(a)  2  M.  &  W.  20.  (J)  2  B.  &  AdoL  889. 

\h)  7  Vcs.  697.  \e)  8  Ad.  &  E.  90. 

(c)  4  Bing.  N.  C.  9. 
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T.  fPane(a)y  Heathcate  y.  Crookshanks  (b).  Fitch  y.  Sutton  {c\         1846. 
Greenwood  y.  Ledbitter  (d)^   Thomas  y.  Heathom  {e)y  Dawn 
y.  Haidier  (/),  and  Newhall  y.  Hott{g). 

Pollock,  C.  B. — The  motioii  of  Mr.  Butt  in  thiB  case 
was  to  enter  a  yerdict  for  the  plaintiff  on  the  issue  joined 
on  the  fifth  plea,  or  for  judgment,  notwithstanding  the  yer- 
dict found  for  the  defendant  on  that  issue.  With  respect 
to  the  first  part  of  the  motion,  it  inyolyes  these  two  points: 
first,  whether  the  plaintiff's  case  was  made  out  bj  the  me- 
moiandum  preyed  in  eyidence;  and,  secondly,  if  it  was, 
whether  the  answer  giyen  by  the  defendant  was  ayailable  to 
put  an  end  to  the  plaintiflTs  right  of  action.  If  the  paper 
proyed  by  the  plaintiff  amounted  to  a  promissory  note,  the 
iflBue  ought  to  remain  as  found  for  the  defendant  On  con- 
sideration of  the  authorities  cited,  it  appears  to  me  that  the 
memorandum  did  not  amount  to  a  promissory  note.  It  is 
difficult  to  lay  down  a  rule  which  shall  be  applicable  to  all 
cases;  but  it  seems  to  me  that  a  promissory  note,  whether 
referred  to  in  the  statute  of  Anne  or  in  the  text-books, 
means  something  which  the  parties  intend  to  be  a  promissory 
note.  We  cannot  suppose  that  the  legislature  intended 
to  preyent  parties  from  making  written  contracts  relating 
to  the  payment  of  money,  other  than  bills  and  notes;  and 
this  appears  to  me  to  be  merely  an  instrument  recording  the 
agreement  of  the  parties  in  respect  of  a  certain  deposit  of 
money,  the  consideration  of  which  is  stated  in  the  memo- 
nmdum  itself,  and  to  be  rather  an  agreement  than  a  pro- 
missory note* 

The  second  question  is,  whether  the  agreement  proyed 
by  the  defendant  put  an  end  to  this  action.  [His  Lordship 
read  the  agreement,  and  the  fifth  plea.]     The  only  question 

(a)  1  Stra.  426.  («)  2  B.  &  C.  477. 

(b)  2  T.  R.  24.  (/)  10  Ad.  &  E.  121. 

(c)  5  East,  230.  (^)  6  M.  &  W.  062. 
{d)  12  Price,  125. 
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1B46.  now  is,  whether,  as  matter  of  evidence,  this  plea  was 
jRMteined  in  proof;  and  that  turns  on  the  true  construction 
of  this  indorsement  upcm  the  writ  in  the  Tolzey  Court  of 
Bristol  We  are  to  put  the  best  construction  upon  it  that 
we  can,  and  to  see  whether  the  intention  of  the  parties  was, 
that  the  action  should  oease,  and  the  debt  should  be  ex- 
tiii^uished;  or  wh^er  the  plaintiff  reserved  to  himself  the 
right,  in  case  the  promisBory  notes  were  not  paid  when  due, 
of  suing  on  the  orij^nal  consideraticm.  It  appears  to  me 
that  the  proper  construction  is,  tiiat  the  parties  intended 
that  the  action  should  be  settled,  and  that  plaintiff  AqiM 
have  a  lien  on  the  papers,  in  order  to  ^ve  the  defendant  a 
greater  reason  for  promptness  of  payment;  but  tiiat  the 
notes  were  given  in  satis&ction  of  the  debt,  and  that  the 
givinff  of  the  notes  alone  constituted  that  satisfaction.  The 
words  of  the  agreemaoit  seem  to  import,  that,  on  the  giving 
of  the  notes,  tiie  plaintiff  was  to  look  to  them  as  constituting 
his  remedy,  and  the  defisndant  to  them  as  constituting  his 
liability.  If  it  were  otherwise,  then,  on  the  slightest  laches 
as  to  one  of  the  notes,  though  all  the  others  were  paid  when 
due,  and  that  one  the  day  after,  the  whole  arrang^nent  would 
be  void.  On  this  point,  therefore,  as  matter  of  evidence,  I 
am  of  opinion  that  the  plea  was  proved* 

The  other  part  of  the  rule  is  to  enter  judgment  for  the 
plaintiff  non  obstante  veredicto,  on  the  ground  that  the 
giving  of  these  notes  could  not  in  point  of  law  be  a  satisfac- 
tion of  a  liquidated  daim  for  a  larger  amount.  If  thecaseof 
Cumber  v.  fFane  were  law,  and  a  binding  authority  upon  us, 
undoubtedly  we  could  not  come  to  a  condusion  in  favour  of 
the  defendant.  That  case  was  one  of  assumpsit  for  £15,  to 
which  the  defendant  pleaded  that  he  gave  the  plaintiff  a 
promissory  note  for  £5  in  satisfaction,  and  that  the  plaintiff 
received  it  in  satisfaction:  and  it  was  held,  on  writ  of  error, 
after  judgment  for  the  plaintiff,  that  the  plea  was  ill.  It 
does  not  appear  from  the  report,  whether  the  note  was 
payable  presently,  or  whether  it  was  negotiable  or  not.    The 
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&ct8  are  not  Bufficieatly  stated  to  make  it  a  binding  authority.         1846. 

I^raii,  C.  J.>  flays,  in  deliYmng  the  judgment  of  the  Court, 

^Asthejdaintiffhad  a  good  cauae  of  action,  it  can  only  be 

eztiDgaiahed  by  a  aatisfiictkm  he  agreed  to  accept;  aad  itis 

not  his  agreement  alone  that  is  Boffideat,  but  it  mustappear 

to  die  Court  to  be  a  reasonable  aatisfiustion;  or  at  least  the 

oontary  must  not  appear,  as  it  does  in  this  case.    If  £6 

be,  as  IS  admitted,  no  satisiaotion  for  £l5y  why  is  a  simple 

ooDtnct  to  pay  £6  a  satisfacticm  for  another  simple  contract 

of  three  times  the  value?  In  the  case  of  a  bond,  anothar  has 

De?er  been  allowed  to  be  pleaded  in  sattafaction,  widiout  a 

bettering  of  the  pbuntiflTs  case,  as  by  shortening  the  time  of 

payment'*    From  the  latter  part  of  the  judgment  I  moat, 

with  eveiy  respect  for  the  great  authority  of  that  learned 

Jndge,  express  my  dissent     Undoubtedly  at  that  lime  it 

was  not  law;  for  in  JPbiner$  ease  (a)  it  was  laid  down  as 

desr  matter  of  law,  that,  in  the  case  of  a  bond  for  i£500, 

doe  on  the  first  of  January,  if  the  oUigee  accepted  £100  in 

M^^iction  the  day  before,  he  was  at  liberty  to  do  so;  and 

the  Court  never  inquired  whether  the  satisfaction  was 

mutmabh;  they  left  it  to  the  agreement  of  the  parties. 

However,  it  does  not  appear,  in  the  case  of  CunAer  v.  fVane, 

that  the  promissory  note  was  negotiable,  and  therefore 

diat  the  plaintiff  had  any  benefit  from  it    The  mar^al 

note  of  that  case — ''Giving  a  note  for  £5  cannot  be  pleaded 

as  a  satisfiM^tion  for  £15" — was  expressly  denied  to  be  law 

by  Lord  EOenbaraughy  in  argument  in  Heaiheate  v.  Crook" 

Aanis,  and  Bulkr,  J.,  referred  to  a  case  of  Sardeattie  v. 

Hawardj  in  which  it  had  been  so  denied  to  be  law.    But 

whether  the  case  of  Cumber  v.  Wane  have  been  overruled 

or  not,  it  ^>pears  to  me  that  it  cannot  be  sustained  as  an 

aothority  that  the  acceptance  of  a  n^otiable  securily  may 

not  be  a  satis&ction  of  a  claim  to  a  laiger  amount     Sard 

T.  Rkodes  is  a  distinct  authority  that  the  acceptance  of  a 

n^otiaUe  security  may  be  pleaded  in  satii^ustion  of  asimple 

(a)  5  Rep.  117. 
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1846*        contract  debt  for  a  like  amount:  and  the  only  question  is 
whether  the  same  doctrine  is  applicable  where  the  original 
daim  was  for  a  larger  amount.    I  think  it  i&    It  is  admitted^ 
that  if  there  had  been  an  acceptance  of  a  chattel  in  satisfic- 
tion  of  the  debt,  the  Court  would  not  examine  whether 
that  satisfaction  was  a  reasonable  one,  but  merely  whether 
the  parties  came  to  that  agreement;  and  the  acceptance  of 
a  n^otiable  security  appears  to  me  to  be  of  the  same  nature. 
Again,  if  a  claim  is  bona  fide  disputable^  Longridge  v. 
Darville  (a)  is  an  authority  to  shew  that  the  party  may  be 
barred  by  the  acceptance  of  a  much  lees  sum  in  satisfaction 
of  it.     Here  the  demand  is  apparently  for  a  liquidated 
amount;  but  under  the  count  for  money  had  and  receiyed, 
that  amount  may  be  very  disputable:  and  the  plea  avers, 
that  in  the  former  action  the  defendant  disputed  the  said 
supposed  debt,  and  denied  that  he  owed  or  was  liable  to  pay 
it,  and  thereupon,  to  terminate  the  dispute  and  difference 
&c.,  the  plaintiff  and  defendant  agreed  that  the  action 
shotdd  be  settled  by  the  giving  of  the  promissory  notes. 
If  so,  that  was  eai  admission  by  the  plaintiff  that  the  claim 
was  BO  far  disputable  as  to  justify  him  in  coming  to  such  an 
agreement.     Upon  the  whole,  I  am  of  opinion  that  this 
plea  is  a  good  answer  to  the  action,  and  that  it  was  proved 
at  the  trial,  and  therefore  that  this  rule  ought  to  be  dis- 
charged. 

Parke,  B. — I  am  also  of  opinion  that  this  rule  ought  to 
be  discharged.  The  first  question  is,  whether  this  plea  was 
proved.  [His  Lordship  read  it.]  The  issue  upon  that  is, 
that  no  such  agreement  was  made  as  is  mentioned  in  the 
plea;  that  is,  no  agreement  to  give  and  accept  these 
promissory  notes  in  satisfaction  of  the  debt  The  Lord 
Chief  Baron  decided  at  the  trial  that  the  plea  was  proved, 
reserving  for  the  opinion  of  the  Court  the  question  on  the 
construction  of  the  agreement.     When  Mr.  Butt  moved  for 

(a)  5  B.  &  Aid.  117. 
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tins  rok^  I  certainly  was  Strongly  impressed  with  the  idea  that  1846. 
this  i^reement  amounted  only  to  a  sospenuon  of  the  remedy^ 
and  not  to  a  satisfaedon  of  the  debt;  but  after  hearing  the 
presoit  aigomenty  and  on  full  consideration  of  the  casSj  I  have 
come  to  the  same  condusion  as  my  Lord  Chief  Baron^  that 
the  parties  meant  it  to  be  a  final  extinguishment  of  the  debt. 
The  agreement  is  in  these  terms:  [His  Lordship  read  it] 
As  to  the  first  part  of  it  I  have  no  doubt:  it  is  a  settlement 
not  only  of  the  action,  but  of  the  claim.  The  settlement  of 
an  aetioa  primft  fiuae  means  the  settlement  of  the  cause  of 
action.  And  unless  the  notes  were  to  be  substituted  as  the 
remedy^  the  agreement  would  be  of  this  extraordinary 
utare,  that»  if  any  one  of  them  were  not  pud  at  maturity, 
the  whole  debt  would  become  due.  The  reasonable  oon- 
stroctioii  therefore  isy  that  it  was  to  be  an  absolute  settlement 
of  the  debt,  and  that  the  only  future  liability  should  be 
upon  these  notes.  Then  comes  the  second  part  of  the 
tgreementy  on  which  my  doubt  arose;  namely,  that,  upon 
fagmeni  of  the  several  promissory  notes,  the  plaintiff  under- 
took to  deliver  up  the  papers  and  letters  in  his  possession  in 
reference  to  the  action.  But  I  think  tliat  may  well  be 
explained  in  the  manner  in  which  Mr.  Jerms  explained  it, 
that  it  would  be  desirable  to  keep  some  evidence  of  the  ori- 
ginal consideration,  in  case  the  notes  were  not  paid.  Upon 
the  whole  instrument,  therefore,  it  appears  to  me  that  the 
real  meaning  of  the  parties  was,  to  put  an  end  to  the  action, 
and  for  the  larger  sum  churned  in  it  to  substitute  a  smaller, 
secured  by  three  promissory  notes. 

The  next  question  is,  whether,  if  proved  in  fact,  this  is  a 
good  plea  in  law ;  and  I  am  of  opinion  that  it  is.  Jwillconsi- 
der  it  in  the  way  proposed  by  Mr.  Buii,  striking  out  the  aver- 
ments as  to  its  being  a  disputed  debt  It  is  clear,  if  the 
claim  be  a  liquidated  and  ascertained  sum,  payment  of  port 
cannot  be  satisfaction  of  the  whole,  although  it  may,  under 
certain  circumstances,  be  evidence  of  a  gifl  of  the  remainder. 
But  the  ^fl  of  a  thing  of  uncertain  value  may  be  a  satisfaction 

VOL.  XV.  D  M.  w. 
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of  aByeum  due  on  a  ample  oonlnot  If  ihe  ooiitsraetbebj 
bond  ot  oorenant}  it  can  be  determined  only  by  something  of 
aaieqnalor  higher  nature;  but  upon  a  mere  simple  oontniot» 
it  is  dear  that  the  debtor  may  give  anything  of  inferior  Tsloe 
m  satisfiM^on  of  the  sum  due^  provided  it  be  not  part  of  the 
eumitsel£  Littletontiius  lays  it  down  (s.  344): — ^^  Also,  in 
case  of  feoflment  in  mortgage,  if  the  feoffor  payetfi  to  ihe 
fyo&de  a  horse,  or  a  eup  of  silver,  or  a  ring  of  gold,  or  any 
such  tiling,  in  full  satis&dion  of  the  money,  and  the  other 
reoriveth  it,  this  is  good  enough,  and  as  strong  as  if  he  had 
lecdived  the  sum  of  money,  though  the  horse  or  other  thing 
were  not  of  the  twentieth  part  of  the  value  of  llie  sum  of 
money,  because  that  the  other  hath  accepted  it  infbll  satis- 
fiiction.^  The  same  doctrine  is  laid  down  in  PinneFi  case. 
It  is  dear,  if  the  creditor  had  the  money  itself,  he  might 
buy  with  it  a  thing  of  however  inferior  value,  and  that  con'> 
tract  would  be  good:  so,  he  may  accept  the  same  thing  in 
satisfaction  of  the  wholesum,  and  that  contract  is  good.  In 
llie  case  of  a  bond  or  contract  under  seal,  it  is  ctifferent. 
<'  The  obligor  or  feoffor  cannot,  at  tiie  time  appointed,  pay 
a  lesser  sum  in  satis&ction  of  the  whole,  because  it  is  appa^ 
rent  that  a  lesser  sum  of  money  cannot  be  a  satisfaction  of 
a  greater:  but  if  the  obligee  or  feoffee  do  at  the  day  leceive 
part,  and  thereof  make  an  acquittance  under  his  seal  in  full 
eatbfaction  of  the  whole,  it  is  sufficient,  by  reason  the  deed 
amounteth  to  an  acquittance  of  the  whole  **  (a).  Eodem 
ligamine  quo  ligatum  est  dieeolvitur.  Again,  a  sum  of 
money  payable  at  a  different  time  is  a  good  satisfaction  of  a 
larger  sum  payable  at  a  future  day:  Com,  Dig.,  Accord, 
(B  2).  In  the  present  case  (supposing  it  a  liquidated  de- 
mand), the  satisfaction  is  by  giving  a  different  ikinff,  not 
part  of  the  sum  itself,  having  different  properties.  It  maj/ 
be  of  equal  value,  but  that  we  cannot  enter  into:  it  is  suf- 
fident  that  the  parties  have  so  agreed.    The  case  of  Andrew 

(a)  Co.  Lite.  212.  b. 


HILARY  TBBMy  9  Wft.  S6 

▼.  Baitffkejf  (a)  is  an  authority  in  support  of  this  view.  IM6. 
Tliere  the  deokration  was  for  delivering  3731b6.  of  bad 
wax,  upon  an  aasumpnt  fbr  4OOlb0.  of  good  and  inerdiantable 
was,  atating  Kali  the  prioe  to  have  been  paid  in  hand^  the 
rest  to  be  pud  upon  a  day  agreed  on.  To  tiiifl  the  defend* 
iot  pleaded,  that)  bef<MPe  die  time  appointed  fer  the  deHvery 
of  the  residue  of  the  wax,  ^die  plaintiff  and  defaidant  did 
igfeoy  diat  if  the  defendant  would  deliver  immediately  to 
the  pbintiff  one  oake  of  wax  weighing  201be.,  the  defendant 
would  accept  that  in  reoompense,  as  well  for  the  aforesaid 
373lbe«  as  for  the  residue  wfaieh  was  to  be  delivered;  and 
pleaded  this  executed  in  certain,  with  the  aoceptanoe  by  the 
plaintiff  accordingly:''  and  this  plea  was  held  a  good  an* 
ewer.  The  Court  say,  that  '^  the  bar  seemed  good  enough, 
for  the  eflbot  and  substance  of  the  action  is,  that  the  de* 
ftndaat  hath  not  performed  his  bargain,  soiL,  with  good  and 
merdwrntahle  wax,  according  to  his  undertaking;  but  that 
it  was  corrupted  and  mixed  as  above,  and  deceitfiil;  for 
which  the  plaintiff  has  received  satisftction  and  recompense 
by  the  cake,  and  his  own  acceptance,  although  it  were  not 
of  one  hundredth  part  of  the  value  of  his  loss,  yet  by  his 
own  accord  and  agreement  this  injury  is  dispensed  with ; 
and  in  all  actions  in  which  nothing  but  amends  is  to  be  re* 
covered  in  damages,  there  a  concord  carried  into  execution 
is  a  good  plea."  It  seems  to][me  that  this  reasoning  applies 
to  the  present  plea,  because  here  a  difierent  thing,  of  uncer- 
tain value,  is  delivered  in  satisfaction  of  the  debt 

The  cases  of  Cfvmber  v.  ffane  and  TTunnas  v.  Heathom 
have  been  referred  to.  The  reasoning  of  Pratty  C.  J.,  in 
the  former  case  is  certainly  not  correct;  for  we  cannot  in- 
quire into  the  rea9(mabkne$s  of  the  satisfaction.  But  there 
it  did  not  a{^ear  that  the  note  was  a  n^otiable  one;  and 
the  point  now  before  the  Court  was  not  made.  In  TTumuu 
V.  Heaihamy  it  does  not  appear  to  have  been  a  case  of  accord 

(a)  Dyer,  76  n. 
d2 
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1846.  and  satisfaction:  although  the  bill  accepted  by  the  defendant 
was  a  negotiable  security^  it  does  not  appear  that  it  was 
given  by  way  of  accord  and  sadsfaction* 

As  to  the  other  question,  whether  the  statement  in  this 
plea»  that  it  was  a  disputed  debt,  makes  the  plea  a  good 
answer,  I  think  that  is  very  doubtful,  because  it  does  not 
state  that  it  was  disputable  on  fidr  and  reasonable  grounds* 
This  question  was  considered  in  the  case  oif¥Wan$on  v. 
Byers  (a),  in  which  it  was  held,  that^  where  an  action  has 
been  commenced  for  an  unliquidated  demand,  payment  by 
the  defendant  of  an  agreed  sum  in  discharge  of  such  demand, 
was  a  good  consideration  for  a  promise  by  the  plaintiff  to 
stay  proceedings  and  pay  his  own  costs.  Littiedak,J.,  there 
went  further  than  the  rest  of  the  Court,  and  expressed  his 
opinion,  that,  even  in  the  case  of  a  liquidated  demand,  the 
same  promise,  made  in  consideration  of  the  payment  of  such 
sum,  might  be  enforced  in  an  action  of  assumpsit,  where  the 
agreement  was  such  that  the  Court  would  stay  proceedings 
if  the  plaintiff  attempted  to  go  on.  He  referred  to  a  case 
of  Reynolds  v.  Pynhawe(Ji)i  where  a  declaration  in  assumpsit, 
— '^  that  whereas  the  defendant  had  recovered  £5  agdnst  the 
plaintiff,  in  consideration  of  £4  given  him  by  the  plaintiff, 
the  defendant  assumed  to  acknowledge  satisfaction  of  that 
judgment  before  such  a  day,  and  that  he  had  not  done  it,** — 
was  held  good,  on  the  ground  that  it  was  a  benefit  to  the 
defendant  to  have  the  money  without  suit  or  charge.  On 
the  authority  of  that  case,  L&tledale,  J.,  held,  that  if  there 
was  a  dispute  as  to  a  liquidated  debt,  the  payment  and  ac- 
ceptance of  a  smaller  sum  might  be  a  good  satisfaction. 
The  rest  of  the  Court,  however,  did  not  go  upon  that  ground, 
and  tiierefore  I  do  not  rest  my  judgment  upon  this  point 
But,  for  the  reasons  I  have  already  stated,  I  think  this  plea 
is  good,  and  that  there  ought  not  to  be  judgment  for  the 
plaintiff  non  obstante  veredicto. 

(a)  1  Ad.  &  E.  106 ;  3  Nev.  &  M.  863.       (h)  Cro.  Eliz.  429. 
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With  respect  to  the  question  as  to  the  stamp,  it  is  tin-         1S46* 
necessary  to  express  any  opinion  upon  it;  but  I  think  this 
document  did  not  require  a  stamp  except  as  an  agreement* 
This  is  not  a  contract  to  pay  money,  but  a  dqnmt  of  money, 
and  die  identical  money  is  to  be  returned. 

Aldebson,  B. — Aa  to  the  question  rekting  to  the  stamp, 
we  must  look  at  it  as  it  arises  on  the  face  of  the  instrument 
itaelf^  and  I  think  it  bears  the  construction  put  upon  it  by 
my  brother  Parhe,  Then  as  to  the  main  points  in  the  case, 
I  ^ree  in  thinking  that  here  the  original  debt  was  discharged 
merely  by  the  gvring  of  the  promissory  notes,  and  that  the 
pUntiff  was  remitted  to  his  only  remaining  remedy,  namely, 
upon  those  notes,  and  had  lost  his  original  right  of  suing 
upon  the  original  memorandum.  If  we  did  not  put  this 
oonstmction  upon  the  agreement,  we  should  certainly  do 
great  injustioe,  because,  by  the  non-payment  of  any  one  of 
the  notes  on  the  very  day  it  became  payable,  the  whole  money 
would  become  due.  That  is  so  strong  a  drcumstance  as 
makes  one  hesitate  to  come  to  such  a  conclusion;  and  the 
literal  meaning  of  the  agreement  does  not  require  us  to  do 
8o;  for  the  latter  words  of  it  may  Tcry  well  be  consistent  with 
the  construction  we  put  upon  it;  the  papers  being  retained, 
in  order,  if  any  doubt  arose  as  to  the  sufficiency  of  the  con- 
oderation  when  the  notes  were  put  in  suit,  to  shew  its  ni^ 
tnre,  in  order  to  enforce  them  with  greater  certainty.  I  think, 
therefore,  that  the  plea  is  proved.  Then  the  next  question 
is,  18  the  plea  a  good  one?  I  consider  this  ns  a  liquidated 
demand.  Then  is  there  a  good  answer  to  it?  The  suggested 
answer  is,  that  the  defendant  gave  certain  promissory  notes 
of  a  smaller  amount,  and  the  plaintiff  accepted  them  m 
satisfaction  and  discharge  of  that  demand.  It  is  undoubtedly 
true,  that  payment  of  a  portion  of  a  liquidated  demand,  in 
tiie  same  manner  as  the  whole  liquidated  demand  ought  to  be 
paid,  is  payment  only  in  part ;  because  it  is  not  one  bargain, 
but  two;  namely,  payment  of  part^  and  an  agreement. 
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184&  without  oonsideratioD,  to  give  up  the  readue.  The  Courts 
mi^t  very  well  h&ve  held  the  contnuy,  and  have  left  the 
matter  to  the  agreement  of  the  partiee;  butmidoubtodly  the 
lawis  80  eettledi  But  if  you  subetitate  for  a  eum  of  money 
a  piece  of  paper,  or  a  stick  of  aealing^wai:,  it  ia  different*  and 
the  bargain  may  be  carried  out  in  its  full  integrity.  Aman 
my  give  in  eatisfaotion  of  a  debt  of  iClOO,  a  hone  of  the 
Talue  of  five  pounda,  but  not  five  pouadSi  Again,  if  the 
timeorpboe of  payment  be  different,  the  one  earn  maybea 
eatiefaction  of  the  other.  Let  us,  then,  apply  theeeprindpleB 
to  the  preeent  caee.  If  for  money  you  give  a  negotiable 
security,  you  pay  it  in  a  diffiBrent  way.  The  security  may 
be  worth  more  or  less:  it  is  of  uncertain  value.  That  is  a 
case  filling  within  the  rule  of  law  I  have  referred  to.  But 
here  there  is  the  further  drcumstanoe,  that  the  payment  was 
in  discharge  of  a  debt  then  under  litigation,  by  means  of  a 
negotiable  security,  wliioh  takes  away  that  litigation.  On 
these  grounds,  I  am  of  opinion  that  this  plea  is  good. 

PiiATT,  B. — I  am  of  the  same  opinion.  With  respect  to 
the  objection,  that  this  document  was  inadnussible  for  want 
of  a  stamp,  I  think  we  must  look  to  the  instrument  only 
in  determining  that  question;  and  it  seems  to  me  quite 
dear,  <m  the  face  of  the  instrument  itself,  that  it  is  an  agree- 
ment to  return  a  deposit  of  money  in  a  particular  event 
Itis,  therefore^  nota  promissory  note.  With  respect  to  the 
other  points,  I  agree  with  the  rest  of  the  Courty  for  the 
reasons  which  they  have  stated,  that  the  fifth  plea  is  a  good 
answer  to  the  action  in  pcnnt  of  law,  and  that  it  was  proved 
in  point  of  fact. 

Rule  discharged. 


HILAHY  THBM,  9  VICT.  89 

1846. 


Fbtth  v.  Eothbrhah.  Jtan.16. 

Debt  a&  bend,  m  the  peaalty  of  iS2000.—TlMOoaditi^^  Abondoon. 
i^tfae  bond  (after  noitkig  that  the  Chesterfield  and  North  payment  to    ^ 
Derbyshire  BanfciBg  Company  had,  on  the  appUcatum  of  ^2^^^ 
the  defendant,  aoreed  to  op&a  an  aoepunt  with  him,  on  his  numey*  not  ez- 

ax.  1  r  I.-  u      •  1.x  r         X-         ceeding  in  the 

gsouxiag  the  sevem  sums  of  money  which  might  from  time  whole  j^iooo, 
to  tune  become  due  on  the  bahmoe  of  his  aoeonnt  to  the  said  ^^^^ 
Company,  &o.)  was  declared  to  be,  that,  if  the  defendant  did  ^^^^^"^ 
INT  should  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  fromtheobUgor 

m  t         •  m  r>t  1  t  Ai  oto  the  benken 

trustees  of  the  said  Cmnpany,  or  the  suniTor  of  them,  &a,  onthebiOuice 
to  the  ue  of  the  said  Company,  eitiier  ahme  or  eonjointly  ^^J!^^! 
wiA  any  otiber  person  who  might  at  shonld  at  any  future  *^^  ^*\^^ 
tine  eonstitate  the  firm  oi  Ihe  said  Company,  all  and  eveiy  ecwnnsMtoii  as 

r  «  J*  A  j-*u.i-i.i     shonld  be  due 

BOoh  sum  and  sums  of  mcmey,  not  exoeedmg  m  the  whole  to  the  said 
the  sum  of  £1000,  which  fiom  time  to  time  should  be  and  ^^;J^ 
remain  due  and  owing  finom  the  defendant  to  the  said  Com-  ^m^  meidinua 
pany,  either  alone^  or  conjointly  &a,  on  the  balance  of  his  stamps,  &e., 
account  current  with  the  said  Company  or  such  other  [^^^iSyon 
penom  &o.,  with  reqpect  to  monies  advanced  by  them  to  ^  ^^^{ooo 
him  the  defendant,  together  with  such  interest  and  eom- 
minion  as  should  be  due  to  the  said  Banking  Company  for 
the  time  being,  cft  such  other  persons  8(c,  and  all  customary 
and  inoidental  ehai^ges  tor  stamps,  fta,  the  bond  should  be 
¥oid,  &o»    The  defendant  pleaded  non  est  factum. 

The  bond  bore  a  stan^  of  £6,  being  the  ad-?alorem  duty 
eniSlOOO.  At  the  trial,  before  Jfolfe,  B.,  at  the  last  liyer- 
pool  assi^esb  it  was  contended  for  the  defendant  that  the 
slsmp  was  insufficient,  and  that,  by  reason  of  the  stipulation 
for  payment  of  intersst  and  commisBion,  and  charges  for 
stamps^  it  ought  to  have  been  impressed  with  a  stamp  of 
£SA.  The  learned  Judge  reserved  the  point,  and  the  plain- 
tiffhad  a  verdict,  damages  1 101/.  Is,  \d. ;  leave  being  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit 
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1846.  Martin  now  moyed  aooordingly. — ^The  point  in  this  ease 

depends  upon  the  oonstniction  of  the  Stamp  Act,  55  Geo. 
3,  a  184^  Sched.  pt.  1,  lit  ''Bond,"  dauae  2,  which  is  as 
follows: — **  Bond,  &c.,  given  as  a  security  for  the  repayment 
of  any  smn  or  sums  of  money  to  be  thereafter  lent,  ad- 
Tanced,  or  paid,  or  which  may  become  due  upon  an  account 
current,  t<^ther  with  any  sum  already  advanced  or  due,  or 
without,  as  the  case  may  be: — Where  the  total  amount  of 
Ihe  money  secured,  or  to  be  ultimatdy  recoverable  thereupon, 
shall  be  uncertain  and  without  any  limit,  £25:  and  where 
the  money  secured,  or  to  be  ultimately  recoverable  thereupon, 
shall  be  limited  to  a  certain  sum,  the  same  duty  as  on  a 
bond  for  such  limited  sum."     Here  the  whole  amount 
secured,  and  recoverable  by  the  obligees,  is  composed  of  the 
principal  sum  of  £1000,  and  of  the  sums  which  may  become 
due  for  interest  or  commissi<m,  and  for  charges  on  stamper 
which  latter  are  uncertain  and  without  any  limit.     It  was 
decided  in  Scott  v.  Albapp{a),  and  is  now  asettled  doctrine, 
that  the  proper  amount  of  stamp  duty,  in  the  case  of  a  bond, 
depends,  not  upon  the  amount  of  the  penalty,  but  upon  the 
nature  of  the  condition,  and  the  amount  secured  by  and  re- 
coverable upon  the  bond.    And  here  the  amount  secured 
by  and  recoverable  upon  the  bond  is  altogether  unlimited. 
Dickion  v.  Cass  (&)  is  expressly  in  point.    There,  a  bond 
was  given  in  a  penalty  of  £2000,  the  condition  of  which, 
after  reciting  that  A  &  B.  had  opened  an  account  with  D., 
R,  F.,  &  G.,  as  bankers,  and  that  the  latter  had  agreed  to 
discount  bills,  and  pay  in  advance  for  A.  &  R  any  sum  not 
exceeding  £1000,  was,  that  A  &  B.,  and  C.  should  satisfy 
and  pay  the  bankers  all  such  sums  as  they  should  advance 
on  account  of  the  accepting  or  paying  any  bills  &c.,  together 
with  such  lawful  chaiges  and  allowances  for  advandng  and 
paying  such  bilk  as  were  usually  chaiged  by  bankers  in 
such  cases,  and  interest:  and  it  was  held,  that  this,  being  a 

(a)  2  Price,  20.  (h)  1  B.  &  Adol.  343. 
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bond  to  Becoie  not  only  £1000^  but  a  farther  ram  ibr  the  1846, 
banken'  cfaairgee  for  oommiaeioii,  &c.,  required  a  £25  stamp. 
[Parke,  B. — ^That  ease  is  midoubtedly  an  authority  for  you, 
nnksB  it  18  to  be  considered  as  overruled.  I  concurred  in 
the  judgment  given  in  that  case,  but  with  some  hesitation ; 
and  after  the  decision  in  Doe  d.  Mereeran  v.  Bragg{a),  I 
began  to  think  our  judgment  was  erroneous.]  It  has  never 
been  expressly  overruled.  All  the  cases  which  have  subse- 
quently occurred  were  cited  in  Barker  v.  Smark  {b\  but 
diey  rdate  to  mortgage  deeds,  which  often  contain  mere 
coDaieral  stipulationa  for  other  things  than  the  payment  of 
money.  Bankers*  commission  is  purely  money.  [PorAf,  B.— 
In  order  to  require  the  laiger  stamp,  it  must  be  secured  a$ 
mmeg  by  the  condition.]  A  banker's  commission  is  an  un- 
dentood  and  definite  charge,  and  the  payment  of  it  clearly 
was  part  of  the  consideration  for  the  taking  of  the  bond. 
[Arie,  B. — ^How  is  this  commission  ''money  thereafter 
advanced,  lent,  or  paid,  or  due  upon  an  account  current?" 
It  ia  a  remuneration  for  labour.  Nothing  is  due  on  Ihe 
aeeowtf  eacTTvn/ beyond  the  £1000.  The  Stamp  Act  doesnot 
apply  to  anything  which  is  merely  a  remuneration  for  labour, 
but  only  to  money  advanced,  lent,  or  paid,  or  due  on  an 
aoeoont  current.  Here  all  the  money  that  is  to  be  advanced, 
lent^  or  paid,  or  to  become  due  on  the  account  current,  is 
limited  by  the  £1000.  It  has  already  been  decided  that 
the  iMier€$t\A  not  to  be  taken  into  consideration  in  estimating 
the  stamp  duty.]  That  was  upon  the  other  words  of  the 
aet^  "  definite  and  certain  sum  of  money.'* 

Pollock,  C.  B. — I  entertain  no  doubt  whatever  upon 
the  point  which  is  raised  in  this  case.  It  is  a  dear  prindple, 
that  the  subject  is  not  to  be  charged  with  any  such  duties, 
unless  the  l^elature  has  manifested  its  intention  to  impose 
them  by  dear  and  express  words.     And  the  meaning  of 

(a;  8  Ad.  &E.620;  3  N.&P.  644.  (5)  7  M.  &  W.  600. 
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1846.        that  part  of  ike  Stamp  Act  to  which  Mr«  Martm  waa  re* 
Feite"      fdn?ed  i^pears  to  me  to  be  phtin.    I  think  ita  olear  meaning 
P'  ]fl»  that  an  ad-valorem  duty  ia  to  be  chaxged  upon  th^  money 

secured,  aa  Unuted  not  to  exoeed  a  certain  sum  s  and  in- 
ferring babk  to  the  heading  of  the  cb»ae,  the  bond  ia  to  be 
one  ^*  given  aa  a  aeourity  fbr  the  repayment  of  any  aom  or 
auma  of  money  to  be  thereafter  lent*  advanoad^  or  paid,  ot 
which  may  become  due  upon  i(n  aooou|it  oorrants  together 
with  any  aum  ah-eady  advanced  or  due,  or  without,  aa  the  caae 
maybe."  Thoae  are  the  worda  by  which  the  b<Hid  to  be  taxed 
ia  described  in  the  aohedule;  and  according  aa  ita  amount 
ia  limited  or  unlimited,  the  atamp  duty  ia  to  be  estjmatedt 
In  the  present  case,  special  care  has  been  taken  to  give  alimit 
of  £1000,  aa  the  aiim  which  ia  to  be  aecured  by  the  homA* 
It  ia  true,  indeed,  that  furthn:  on  in  the  oonditbn,  afW  the 
dauae  impoamg  that  limit  of  £1000,  (which  we  all  know 
would  indude  interest  and  oommisebn),  there  is  a  Airther  pro- 
vision, that  the  aeourity  of  the  bond  is  for  that  aum  of  £1000, 
together  with  intereat  and  commiasion.  Whedier  that  clause 
was  inserted  merdy  to  ezdude  the  notion  that  commiaaioii  and 
interest  should  not  be  charged,  and  to  give  the  bank  by  ex- 
press terms  the  right  to  recover  them  aa  well  aa  all  the  other 
items  of  theb  account  current,  I  do  not  know*  I  think  it  is 
extremdy  probable  that  these  worda,  if  ihsy  come  to  be  exa- 
mined, mean  nothing  more  than  that^  on  making  up  the  ac- 
count current,  interest  and  commiasion  were  to  be  included  in 
theacconnt.  But  I  am  perfectly  prepared  to  go  alcmg  with 
the  opinion  thrown  out  by  my  Brother  Parhe,  that  the  case 
of  Dickson  V.  Cass  was  not  well  dedded,  and  has  been  sub- 
atantiaUy  overruled,  as  to  this  point,  by  aubaequent  cases, 
although  not  expressly  mentioned.  There  were  three  points 
dedded  in  Dickson  v.  Cass,  and  I  am  now  only  apeaking  of 
that  for  which  it  has  been  dted,  namdy,  the  finit  pdnt.  I 
think  it  quite  right  to  say,  that,  having  thus  to  deal  with  an 
apparently  recognised  decision  in  point,  of  the  whole  Court 
of  Queen's  Bench,  if  there  were  any  real  doubt  whatever  on 
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my  ODmd  upcm  the  pouit»  iBhould  be  digpbsed  to  grant  arule;        1846. 
in  Older  to  ha^e  it  further  diacussed;  but  as^  cm  the  best 


ooandntttioii  whioh  I  can  give  to  the  subjeot,  it  appears  to  g^^* 
me  that  if  we  were  to  do  so,  we  should,  wh«i  the  case  came 
on  fin*  ^ergame^tf  call  on  Mr.  Martin  to  support  his  rule;  and 
SB  he  has  ainady  urged  e?«rydiing  that  could  be  urged  in 
SmfOT  of  the  proposition  for  which  he  is  eontending,  it 
would  be  a  mere  uaelees  consumption  of  the  time  of  the 
Court  to  grant  a  rule.  In  mj  ofttnion,  tfaerefiirei  the  view 
of  mj  Brother  JParke,  which  he  has  expressed  to  day,  and 
which  diffiere  from  that  adopted  by  him,  as  he  says  witii 
relnciMioe,  in  Diduon  t.  Cois,  is  the  coneot  one ;  and  tiiat 
osse  must  eonsequently  he  oonsidored  as  overruled.  If  so, 
this  bond  is  sufficiently  stamped,  and  there  is  no  occasion 
fiir  any  fiirtfaer  time  to  be  consumed  in  the  discusmonof  the 
pomt 

Pabkb,  B. — I  am  entirely  of  the  same  opinion  with  my 
Lofd  Chief  Baron,  and  think  there  ought  to  be  no  rule* 
If  these  had  been  no  decided  cases  on  the  construction  of 
this  statute,  I  should  have  considered  it  dear  that  the  pro* 
sent  bond  was  one  which  only  required  the  ad*valorem  stamp, 
and  not  the  higher  duty  imposed  by  the  other  dause  of  the 
idtedale  which  has  been  referred  to.  For,  look  what  the  duty 
is  imposed  on;*-'' every  bond  given  as  a  security  for  the 
payment  of  any  definite  and  certain  sum  of  money,"  &c : — 
tiie  tax  is  regulated  by  the  amount  of  the  man/ey  secured  by 
tiie  boqd,  and  not  by  the  amount  of  the  penalty,  whether 
it  be  a  "definite  and  certain  sum,"  or  "money  to  be  there- 
sAw  lent,  advanced,  or  paid,  or  which  may  become  due  on 
an  account  current,^  &c.  We  come,  therefore,  to  the  first 
question:  is  the  bond  in  this  case  a  bond  for  the  pajrmentof 
a  definite  and  certahi  sum  of  money?  or  is  it  a  bond  within 
the  meaning  of  the  subsequent  clause,  "given  as  a  security 
for  the  r^Myment  of  any  sum  and  sums  of  money  lent, 
advanced,  or  paid,  or  which  may  become  due  on  an  account 
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1846.  current,  together  with  any  Bum  already  advanced  or  due,  or 
without,  as  the  case  may  be,  where  the  total  amount  of  the 
money  secured  or  to  be  ultimately  recoverable  thereupon  shall 
be  uncert^  and  without  any  limit,"  on  which  the  schedule 
imposes  a  duty  of  i625|;  whereas,  where  the  money  secured 
or  to  be  ultimately  recoverable  thereiqpon  shall  be  limited  not 
to  exceed  a  given  sum,  the  same  duty  only  is  chaiged  as  for  a 
bond  for  such  limited  sum.  In  the  condition  of  the  bond  in 
this  case,  there  is  a  limit  to  the  sum  lent,  advanced,  paid,  or 
due  on  an  account  current,  which  the  bond  was  given  to 
secure,  and  consequently,  if  the  condition  contained  that 
clause  alone,  the  duty  should  be  for  that  limited  amount ; 
and  here  the  bond  bears  a  stamp  exceeding  that  amount. 
The  question  then  icf,  does  this  bond  become  liable  to  the 
higher  duty,  in  consequence  of  any  other  drcumstances 
connected  with  it?  It  is  argued  that  it  does,  because  it  not 
only  secures  money  to  be  lent,  advanced,  or  paid,  or  which 
may  remain  due  on  the  balance  of  the  account  current,  but 
stipulates  for  something  else  to  be  paid,  namely  interest  and 
commission,  which  is  not  money  advanced,  lent,  or  paid,  or 
which  necessarily  becomes  due  on  an  account  current.  Now, 
supposing  the  bond  to  have  been  given  for  the  principal  and 
interest  only,  it  has  been  held  by  this  Court,  in  the  case  of 
Barker  v.  Smarhy  that  interest  is  not  money  lent,  advanced, 
or  paid,  within  the  meaning  of  this  part  of  the  Stamp  Act ; 
and  consequently  that,  where  a  bond  is  given  to  secure  a 
sum  of  money  with  interest,  the  stamp  is  regulated  solely 
by  the  amount  of  the  principal  sum;  and  the  only  question 
remaining  is,  does  the  addition  of  the  right  to  change  eomr 
mission  make  any  difference?  But  how  can  it  be  said  that 
commission  comes  under  any  of  the  heads  in  respect  of 
which  the  schedule  imposes  the  fixed  duty?  It  is  not 
'* money  lent,"  it  is  not  '^money  advanced," it  is  not  ''money 
paid,"  it  is  not  ''money  due  on  an  account  current:"  it  is  a 
remuneration  for  work  and  labour:  and  there  is  no  clause  in 
the  statute  which  imposes  an  additional  stamp  on  a  bond 
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given  to  secnie  such  renmneration.  If,  therefore,  the  point  1846. 
in  this  case  were  res  int^ra,  I  should  certainlj  say  that  this 
bond  was  not  liable  to  any  stamp  duty  beyond  £6:  and  the 
questicm  before  us  is  reduced  to  this,  has  the  authority  of 
decided  cases  put  a  different  constructbn  on  the  statute? 
It  must  be  adnutted  that  the  case  of  JDichaon  v.  C!au#,  in 
which  I  myself  concurred  with  considerable  reluctance,  is 
in  authority  against  the  view  which  we  are  now  disposed 
to  adq[>t;  but  I  very  early  repented  of  my  concurrence  in 
that  judgment,  and  am  now  satisfied  that  it  was  erroneous. 
Let  us  look  to  the  course  of  the  decittons  since  that  of 
Diduom  v.  Cass.  The  first  is  Doe  d  Seruicm  v.  Snaith  (a), 
wludi  was  dedded  on  the  analogous  clause  in  the  Stamp  Act, 
relating  to  mortgages;  and  it  was  there  held,  that  a  mortgage 
deed  for  j63000,  with  a  power  of  sale  to  secure  the  principal 
and  an  expenses,  with  interest,  was  suflGiciently  stamped  with 
a  £9  stamp,  and  did  not  require  the  £25  stamp  imposed  by 
that  schedule  on  every  mortgage  given  as  security  for  the  re- 
payment of  a  sum  uncertain  and  unlimited  in  amount.  It  is 
true  that  the  Court  distinguished  Dickson  v.  Cclss  from  the 
case  before  them;  but  it  is  dear  that  they  did  not  approve 
of  that  decision.  That  case  was  followed  by  Doe  d.  Jarman 
V.  Larder  (&)•  There  a  term  of  years,  determinable  on  lives, 
was  mortgaged  to  secure  a  sum  of  £130,  with  power  to  the 
mortgagee  to  pay  £70  for  a  renewal,  in  case  a  life  should 
drop;  and  it  was  held  that  the  deed  was  suflSdently  stamped 
with  a  £2  stamp,  notwithstanding  there  was  a  covenant  by 
the  mortgagor  to  procure  a  renewal,  without  any  limit  to 
the  sum  to  be  paid  by  him  for  that  purpose.  The  Court,  in 
giving  judgment,  said,  that  a  stamp  on  a  mortgage  within 
the  meaning  of  the  act  was  a  stamp  on  a  security  in  the 
name  of  a  mortgagor,  and  not  merely  on  any  covenant ;  and 
that  a  £i5  stamp  was,  therefore,  not  necessary  in  that  case. 


(a)  8  Bing.  140 ;  1  U.  &  Scott,         {b)  3  Bing.  N.  C.  92;  3  Scott, 
230.  407. 
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1840.  beoaiise  no  more  than  £70  was  to  be  advanced  by  ihe  mort- 
gagor after  the  first  adyanoe,  and  Ah*  anything  whioh  the 
mortgagor  might  ftil  to  pay,  the  mortgagee's  only  remedy 
was  on  the  oovenant;  on  the  premises  mortgaged  he  had,  in 
respeot  of  snoh  fiiilnre,  no  security  at  alL  That  ease  is  not 
preoisely  in  point»  but  it  shews  an  endeavour  made  by  the 
Court  to  get  outof  the  dootrine  of  Diekton  r.  Cms.  Smoe 
ihen  there  has  been  the  case  of  Ihddon  v.  BarUeit{a), 
where  premises  were  mortgaged  to  trustees  with  power  to 
sell,  to  secure  the  sum  of  £1137,  with  int^festt  the  deed 
then  contained  a  clause,  empowering  the  trustees,  out  of  the 
proceeds  of  the  sale,  to  pay  and  discharge  the  costs  and 
expenses  to  be  incurred  in  the  execution  and  due  perfimn- 
ance  of  the  trusts  reposed  in  them,  and  also  a  reasonable 
sum  of  money  by  way  of  satisfaction  for  their  trouble.  Now 
there  was  a  case,  where,  in  addition  to  the  principal,  afurther 
sum  was  secured  by  way  of  remuneration  to  the  trustees; 
but  the  Court,  on  that  objection  being  taken,  very  shortly 
disposed  of  it,  by  saying  that  it  lay  on  those  who  made  the 
objection  to  shew  that  a  reasonable  satisfaction  to  the  trus- 
tees would  raise  the  whole  amount  above  £2000;  and 
although  they  distinguished  the  case  from  Diehmm  v.  Casa^ 
I  can  only  say  that  they  seemed  very  desirous  to  get  out  of 
it  We  now  come  to  Doe  d.  Merceron  v.  Bragg  (&),  which 
is  the  latest  case  on  the  subject,  and  where.  Lord  2>0»maft, 
with  the  rest  of  the  Court  of  Queen's  Brach,  virtually  over- 
ruled the  authority  of  Dickson  v.  Cass.  After  all  die 
previous  cases  had  been  cited,  and  the  Court  had  taken 
time  to  consider.  Lord  Denman  said,  **  The  objection  here 
was,  that  the  mortgage  deed  was  stamped  only  to  the  extent 
of  the  sum  advanced,  and  did  not  cover  the  amount  oi  taxes 
and  rates  which  might  be  charged  on  the  premises,  and  which 
the  mortgagor  covenanted  to  pay,  and  until  payment  of 


(«)  SAd.  &E.9;  4N.&M.  (b)  fi  Ad.  &E.620;  3N.  & 

1.  P.  644 
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which  llie  prnTiso  for  redemption  wae  not  to  operate.  This  1846. 
tmoimt  is  teiilj  aaid  to  be  nnoeiHxtfn  imd  without  Uinit;  and 
henee  the  £86  stamp  is  orgaed  to  be  x^oeeMuy,  instead  of 
the  ad-Talorem  stamp.  The  answer  is^  iliat  to  tibe  amount  of 
these  taxes  and  rates  the  moirtgagee  is  at  all  events  entitled; 
that  he  required  no  stiptdation  in  respect  of  them^  and  that 
the  stamp  is  regulated  by  the  amount  advanced,  or  agreed 
to  be  advanced."  The  principle  laid  down  in  that  decision 
I  take  to  be  the  true  one;  that  the  stamp  should  be  deter- 
mmed  by  the  amount  of  the  sum  agreed  to  be  secured,  and 
not  by  any  collateral  stipulations  which  may  be  contained  in 
the  deed.  I^  therefore,  the  question  befc»«  us  were  res 
integra,  the  construction  of  this  statute  ought  to  be  as  I 
have  stated;  and,  looking  at  all  the  authorities,  I  think 
that  the  last  of  them  has  put  the  matter  on  its  true 
ground,  and  consequentiy  there  ought  to  be  no  rule  in  this 


Aldebson,  B. — I  am  of  the  same  opinion*  The  words 
of  the  Stamp  Act  arei  ^'as  security  for  the  repayment  of  any 
£um  or  sums  of  money  to  be  thereafter  lent,  advanced,  or  paid, 
or  which  may  become  due  upon  an  account  current,  &o., 
where  the  total  amount  of  money  secured  shall  be  uncertain 
and  without  limit."  Now  **  the  total  amount  of  money" 
means  the  amount  secured  as  money.  Here  the  amount  of 
money  secured  is  expressly  limited  by  the  bond.  The  obligee 
may  no  doubt  also  recover  interest  and  commission;  but 
they  are  not  mentioned  in  the  statute;  the  amount  which 
is  to  regulate  the  stamp  excludes  them.  Unless  they  were 
dearly  included,  the  subject  ought  not  to  be  taxed  in 
respect  of  them;  but  they  are  expressly  excluded.  Com- 
misrion  is  a  compensation  for  labour,  and  is  not  money 
advanced,  lent^  paid,  or  due  on  an  account  current 

Flatt,  B. — I  quite  concur  in  the  interpretation  put  by 
the  rest  of  the  Court  upon  the  statute.    It  is  remarkable 
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IS4(».  tibat  the  words  are,  ''bond  given  for  repayment  of  money." 
The  word  ** repaymeni^  cannot  apply  to  oommisabn  or  to 
interest:  the  only  mode,  therefore^  of  construing  the  daosey 
according  to  the  ordinary  interpretation  of  words,  is  to 
confine  it  to  the  principal  sum  which  is  intended  to  be 
secuzedy  and  which  alone  is  to  be  repaid, 

Bule  refused 


Jam.  19.  Sandebs»  Executrix,  v.  John  Jambs  Cowabd. 

Debt  <m  bond.    IJeBT  on  bond  by  the  plaintiff,  as  executrix  of  E.  L. 

Hie  defendantf  ,  , 

efter  cniTiiig      Sanders,  the  surviving  obligee. 

bond  and  oon-        ^^^  defendant  craved  oyer  of  the  bond,  and  of  the  con- 
dition, which     dition,  which  was  as  follows:— 

was  for  pay- 
ment of  money       «  The  Condition  of  this  obligation  is  such,  that  if  the 
pwnant  to  the 

covenant  in  an   above  bounden  John  James  Coward,  his  heirs,  executors, 
^doe  with   ^'  administrators,  do  and  shall  well  and  truly  pay  or  cause 


Uie  bond,  and    ^q  \^  ^^  ^n^^  ^^  above-named  E.  L.  Sanders  and  C.  R. 

for  perform*  * 

anoe  of  tiie  Sanders,  their  executors,  &c.,  the  sum  of  £670,  with  interest 

contained  &c.,  on  the  first  day  of  February  next,  according  to  and 

nSt^ £  ob-  ^^  ^^  performance  and  discharge  of  the  covenant  or  con- 

ugors,  pleaded  cUtion  mentioned  in  an  indenture  bearing  even  date  with 

that  no  canse  of  ^ 

action  in  le-      thcsc  presents,  made  or  mentioned  to  be  made  between  the 
said  writing       Baid  J.  Coward  of  the  first  part,  the  sidd  J.  J.  Coward  of  the 

t^S^^iS    ®®^°^  P^  '^  T>ingle  of  the  third  part,  and  the  said  E.  L. 
brach  of  the      Sanders  and  C.  R.  Sanders  of  the  fourth  part;  and  do  also 

said  condition^  n        i         « 

orofthecoTc.   wcU  and  truly  observe,  perform,  fulfil,  and  keep  all  and 
the  said  indL.  singular  the  covenants,  grants,  articles,  conditional  and 

tore  contained, 
hadaocmedafc 
any  time  within  twenty  yean  next  before  the  oommenoement  of  the  snit 

HM,  that  the  plea  was  bad,  first,  for  not  setting  ont  the  Indenture,  as  it  mi^t  eontaiaim- 
possible  oofenants,  in  which  case  the  bond  woold  be  single,  and  the  plea  to  the  breaches  only 
wonld  be  bad ;  secondly,  in  not  properly  confessing  a  breach  of  the  condition. 

SembUt  the  proper  form  of  plea  wonld  have  been,  to  set  out  tiie  indentnre;  to  aver  perform* 
■nee  of  all  that  was  perfoimed  within  twenty  yean ;  to  admit  the  breaches  beyond  twwty 
yean;  and  to  liMMe  bresohes  to  plead  the  Statvte  of  limitationi. 
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agreements  whatsoever,  which  on  their  parts  and  behalves         1846. 
are  or  ought  to  be  observed,  performed,  fulfilled,  and  kept,       sandem 
comprised  and  mentioned  in  the  said  redted  indenture,  and  *• 

that  in  all  things  according  to  the  true  intent  and  meaning 
thereof  and  of  the  parties  to  the  same,  then  this  obligation 
is  to  be  void,  or  else  to  remain  in  full  force  and  virtue.'' 

The  defendant  then  pleaded,  ''that  no  cause  of  action  in 
TCBped  of  the  said  writing  obligatory,  hj  reason  of  any 
breach  of  the  condition  of  the  said  writing  obligatory,  or  of 
the  said  covenants,  grants,  articles,  conditions  and  agree- 
ments, or  any  or  either  of  them,  in  the  said  indenture,  in 
the  said  condition  mentioned,  contained,  has  accrued  at  any 
time  within  twenty  years  next  before  the  commencement  of 
thbsuif 

Special  demurrer,  assigning  for  causes,  (inter  alia),  that 
the  plea  is  not  good  as  a  plea  by  way  of  confession  and 
aToidance,  nor  |by  way  of  denial  of  the  alleged  cause  of 
action,  and  that  it  is  consistent  with  the  terms  of  it  that  it 
should  be  taken  as  a  denial  that  a  cause  of  action  ever 
aroae. — Joinder  in  demurrer. 

In  the  sittings  after  last  Michaelmas  Term,  {Dec.  1) 

Montague  Smith  argued  in  support  of  the  demurrer. — 
Ttus  plea  is  framed  upon  the  stat.  3  &  4  Will.  4,  c  42,  s.  3, 
which  limits  the  time  of  bringing  actions  of  debt  on  a  bond 
or  other  specialty  to  twenty  years  ''  after  the  cause  of  such 
actions  or  suits:"  and  it  is  a  bad  plea,  for  not  confessing  a 
caose  of  action.  It  is  consistent  with  all  the  statements  In 
the  plea,  that  no  breach  of  the  bond  whatever  had  at  any 
time  been  committed.  The  proper  form  of  plea  would  have 
been,  to  have  confessed  one  or  more  breaches,  and  then  to 
have  alleged  that  they  took  place  more  than  twenty  years 
before  the  commencement  of  the  suit.  The  plea,  as  it  stands, 
Bobjects  the  plaintiff  to  great  difficulty  and  embarrassment 
as  to  the  mode  of  replying.  For  example^  the  5th  section 
of  the  3  &  4  Will.  4,  c  42^  makes  an  acknowledgment  in 

VOL.  zv«  E  M.  w. 
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1846.        writing  within  the  twenty  years  an  anawer  to  the  plea  of 
Sanpbu      ^®  statute  of  liniitations.     How  is  the  plaintiff  to  reply 


CowIm.  ™**  aekDowledgment  to  this  plea.  wWch  does  not  admit  any 
breach  of  the  condition  at  all?  It  is  plain  that  the  plea 
would  be  proved  in  its  terms  by  evidence  of  general  per- 
formance* In  Bubstaiice  it  is  the  same  as  the  plea  which  the 
Court  have  already,  in  this  case,  held  to  be  insufficient  (a). 
Webb  V.  James  {b)  is  an  autiiority  to  shew  that  the  statute 
of  Will.  3,  does  not  authorise  any  double  pleading,  except 
the  multiplication  of  such  breaches  as  could  properly  have 
been  assigned  at  common  law.  If  therefore  the  plaintiff 
have  several  answers  to  the  statute,  as  to  different  breaches, 
he  cannot  reply  them  all.  The  defendant  should  have  set 
out  the  breaches,  and  averred  performance  as  to  those  which 
he  ^eges  he  has  performed,  and  pleaded  the  statute  of 
limitations  as  to  tiie  residue. 

Secondly,  the  plea  is  bad  in  substance,  for  not  setting  out 
the  indenture.  It  may  be  that  the  deed  contained  condi- 
tions or  covenants  which  were  impossible  at  the  time  of 
making  the  bond,  in  which  case  the  bond  would  be  single: 
Com.  Dig.,  Condition,  (D.  1).  The  defendant  is  bound  to 
get  rid  of  the  whole  obligation  contained  in  the  condition : 
Aslibee  v.  Pidduck  (c). 

fVatson,  contra. — Since  the  statute  of  8  &  9  Will  3,  the 
pleadings  in  an  action  of  debt  on  bond  are  altogether  anoma- 
lous. According  to  the  former  decision  of  the  Court  in  this 
case,  the  cause  of  action,  in  debt  on  bond,  is  not  the  original 
forfeiture  of  the  bond,  but  any  breach  of  the  condition.  It 
is  said  that  this  plea  does  not  confess  and  avoid.  But  the 
answer  is,  that  this  plea  of  the  statute  of  limitations  is  not 
a  plea  in  confesfflon  and  avoidance,  but  a  statutable  defence, 
of  the  same  nature  as  the  plea  of  non  assumpsit  infra  sex 

(a)  Smdsrs  v.  Cbward^  13  M.       {b)  8  M.  &  W.  646. 
&  W.  65.  (c)  1  M.  &  W.  664. 
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r;  which  puts  it  upon  the  plwitiff  to  prove  two  things,  1846. 
finti  that  there  was  a  cause  of  action,  and  secondly,  that  it 
aocroed  within  the  six  yeaiB*  It  is  di£ferent  from  the  plea 
of  adb  mm  aeeremt  infra  ux  ottnos,  {AUersan,  B. — Nan 
anumpmt  m/ra  sex  ohms  certainly  cannot  be  considered  as 
a  plea  in  coufeflsion  and  avoidance,  because  it  is  proved  by 
BOQ  asomppt.  Parke,  B. — ^And  it  need  not  conclude  with  a 
Yerificatton(a)*]  Here,  therefore,  the  defendant  in  effect  says 
bjr  his  plea.,  that  there  is  no  cause  of  action  by  any  breach 
within  twenty  years,  and  puts  the  plaintiff  to  prove  the 
iffinnative  of  the  whole  of  that  proposition.  The  only 
dfficolty  arises  finom  the  anomaly  of  the  pleadings  in  debt 
m  hond,  in  which  case  only  it  Is  not  neoeesary  to  allege  a 
breach  in  the  dedaration.  If  the  defendant  had  confessed 
a  breach  of  the  condition,  and  said  it  was  not  within  the 
twenty  years,  that  would  not  have  been  enough;  he  must 
have  gone  onto  say  th^re  was  no  other  breach  within  twenty 
jeark  Suppose  there  had  been  fifty  breaches,  all  beyond 
the  twenty  years;  the  defendant  must  plead  according  to 
the  truth;  and  how  is  he  to  know  which  breach  the  phun- 
tiff  is  going  for?  What  difficulty  is  there  in  the  plaintiff's 
replying,  that  the  cause  of  action,  by  reason  of  the  breaches 
of  which  he  complams,  did  accrue  within  twenty  years,  and 
then  suggesting  those  breaches  on  the  roU?  [Rolfe,  B. — 
Suppose  he  is  going  for  a  breach  which  accrued  beyond  the 
twenty  years,  but  seeks  to  take  it  out  of  the  statute  by  an 
acknowledgment  within  the  twenty  years.]  He  may  reply 
that ;  the  stat.  3  &  4  Will.  4,  c  42,  s.  5,  expressly  enables 
him  to  do  so.  [Aldereon,  B. — But  suppose  he  is  going  for 
ikree  breaches,  all  above  twenty  years  old,  but  he  relies,  as 
to  each  of  them,  on  some  specialty  to  defeat  the  statute; 
how  is  he  to  reply  so  as  to  have  the  benefit  of  all  three? 
Suppose^  as  to  one,  the  statute  is  prevented  firom  applying 
by  the  plaintiff  having  been  under  disability,  and  as  to  the 

(a)  BodmAamy.  HiUy  7  M.  &  W.  274. 
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1846.        others  by  an  acknowledgment  in  writing, — ^hc  cannot  reply 
Sandbas      ^^-  l>ut  if  yon  set  out  the  breaches  in  your  plea,  and  aver 
«.  performance  as  to  those  which  you  say  you  have  performed^ 

and  the  statute  of  limitations  as  to  the  reddue,  the  plaintiff 
is  relieyed  firom  this  difficulty.]  It  may  be  just  the  same  in 
a  case  of  goods  sold:  they  may  have  been  sold  and  delivered 
in  different  years;  but  the  plaintiff  must  distribute  them  in 
his  replicatiouj  and  say,  as  to  the  first,  I  was  non  compos; 
as  to  the  second^  I  was  beyond  seas;  as  to  the  third,  I  have 
an  acknowledgment  in  writing.  The  pkdntiff  must  make  a 
special  replication  of  the  breaches,  and  state  as  to  each  of 
them  his  answer  to  the  statute.  If  each  successive  breach 
is  a  cause  of  action,  as  this  Court  has  already  said,  that  con-> 
sequence  seems  to  follow.  If  it  lies  on  the  defendant  to 
plead  to  all  the  breaches,  it  will  lead  to  infinite  prolixity  of 
pleading;  for  he  must  answer  every  imaginable  breach. 
What  breach  the  plaintiff  is  proceeding  for  is  purely  in  his 
knowledge,  and  it  is  for  him  to  allege  it  Nay,  the  condition 
may  be  for  the  performance  of  acts  by  a  third  party,  of 
whose  breaches  of  the  condition  the  defendant  cannot  be 
informed. 

But  if  it  is  necessary  that  the  defendant  should  confess 
and  avoid,  this  plea  sufficiently  does  sa  '*  Confession  and 
avoidance "  merely  means  that  the  party  must  confess  the 
previous  pleading,  and  avoid  it  by  some  statutable  or  com« 
mon-law  defence.  The  defendant  does  so  here.  He  con- 
fesses his  execution  of  a  money  bond,  which  is  all  that  the 
plaintiff  allies,  and  shews  a  complete  avoidance  of  the  ac^ 
tion  founded  upon  it.  The  plaintiff's  argument  is,  that  the 
defendant  is  to  confess  something  not  aUeged,  or  not  within 
his  knowledge.  This  plea  is  in  conformity  with  all  pleas 
of  the  Statute  of  Limitations  since  the  statute  of  James  I, 
and  casts  no  more  difficulty  on  the  pUuntiff  than  other  pleas 
of  the  same  kind.  IParke,  B. — ^What  do  you  say  to  the 
other  objection,  that  the  indenture  is  not  set  out?]  It  is 
the  deed  of  the  defendant  in  the  bands  of  the  plaintiff,  and 
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the  defendant  has  not  the  means  of  stating  it     [Farke,  B. —         1846. 
In  a  plea  of  perfonnance,  you  must  set  out  the  indenture^      sIndkiw 
or  excuse  yourself  fiom  doing  so  by  stating  that  there  were      ^   *• 

•  *  •  •       •  -n       t      j»  -r^  COWAaD» 

no  ne^Ktive  or  alternative  covenants  m  it:  Earl  of  Kerry  y. 
Baxter  (a).]  Before  he  can  do  so,  the  defendant  must  have 
the  deed.  {Parkef  B. — He  is  a  party  to  it.  Aldersan,  B.-— 
The  Court  would  order  it  to  be  produced  to  him,  if  there 
were  only  one  part  of  it]  At  all  events,  this  is  only 
matter  of  spedal  demurrer,  and  there  is  no  demurrer  on 
tills  ground.  [AUkrson,  B. — The  objection  is,  that  it  might 
appear  to  be  a  single  bond  if  the  indenture  were  set  out: 
that  is  matter  of  substance.  If  you  say  it  is  a  bond  sub- 
ject to  a  condition,  you  must  set  it  out  to  shew  that;  be- 
cause, if  the  condition  be  impossible,  it  becomes  a  single 
bmid.  Parke,  B. — The  reason  given  in  the  cases  for 
setting  it  out  applies  to  a  plea  of  performance;  because, 
until  it  is  set  out,  it  does  not  appear  but  that  there  may  be 
negative  or  disjunctive  covenants,  to  which  case  a  plea  of 
peirfermance  does  not  apply.  The  question  is,  does  the 
same  necessity  exist  where  you  confess  the  bond,  and  ex- 
cose  its  non-performance?  It  is  said  that  it  does,  in  order 
to  shew  that  it  is  not  a  single  bond.]  The  reason  for  so 
pleading  does  not  apply  where  the  defendant  says  that  no 
cause  of  action  by  reason  of  any  breach,  whether  by  doing 
or  omitting  anything,  accrued  within  twenty  years.  The 
Court  will  not  intend  that  there  might  have  been  some- 
thing imposable  to  be  performed,  and  so  that  the  bond 
is  ringle.  If  it  be  so,  it  is  for  the  plaintiff  to  set  forth  the 
indenture,  and  aver  the  fact. 

Monioffue  SnUih,  in  reply. — The  pica  of  the  Statute  of 
Limitations  is  dearly  a  plea  in  confession  and  avoidance. 
No  doubt,  on  a  plea  of  non  assumpsit  infra  sex  annos,  it  lies 
on  tiie  plaintiff  to  prove  a  promise,  and  that  within  the  six 

(a)  4  East,  340. 
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1846.        years;  but  this  arises  firom  the  veiyimture  of  things,  beoa 

the  one  proposition  is  involved  in  the  other;  but,  if  it  ends  in 
an  acknowledgment^  the  plaintifr  does  not  prove  the  original 
promise.  A  plea  ihat  the  supposed  debt,  **  if  any  such  there 
be, "  did  not  acerue  within  six  y ears,  was  held  bad,  as  not  oon- 
taining  a  sufficient  con/eMtion;  Margett8\.BayB{a).  Suppose 
a  declaration  on  a  promissory  note,  and  a  plea  of  the  Statute 
of  Limitations,  would  it  be  necessary  to  prove  the  signature 
of  the  defendant  to  the  note?  It  is  said  on  the  other  side, 
that  the  breaches  of  the  bond  lie  in  the  plaintiff's  know- 
ledge; but  that  is  not  so  in  the  case  of  a  condition,  the  per- 
formance of  which  is  to  defeat  the  bond:  the  defendant 
must  shew  perfonnance,  or  an  excuse  for  non^perfonnance, 
good  in  omnibus.  In  principle,  there  is  no  greater  difficulty 
in  this  than  in  any  other  case  of  excuse:  the  defendant 
must  equally  go  through  every  condition  which  he  has  rea- 
son to  believe  the  plaintiff  means  to  complain  that  he  has 
broken :  Meredith  v.  Alkjfn  (J),  fFebb  v.  James  (c).  The 
defendant  has  contracted  to  pay  money  unless  he  does  such 
and  such  things;  then  it  lies  on  him  to  get  rid  of  that  obli- 
gation, and  to  shew  that  he  has  done  all  those  things,  or 
excuse  himself  for  not  having  done  them.  The  ordinary 
rule  of  pleading  is  no  doubt  reversed  in  the  case  of  debt  on 
bond;  that  is  an  anomaly,  but  it  is  so  established.  The 
defendant  must  allege  his  excuse  as  to  each  breach,  and 
then  the  phuntiff  ia  put  under  no  difficulty  in  replying. 
On  tiie  other  hand,  there  is  no  difficulty  upon  the  defend- 
ant, other  than  that  which  he  incurs  by  entering  into  such 
a  contract.  Suppose,  under  this  plea,  the  defendant  proved 
that  there  never  was  any  breach  of  the  condition,  he  would 
say  he  had  a  right  to  succeed  upon  it  [Parke,  B. — Yes, 
that  is  the  real  objection;  the  plea  would  be  proved  by  proof 
of  general  performance.] 

(a)  4  Ad.  &  £.  489 ;  6  N.  &  (c)  8  M.  &  W.  645 ;    see  2 
M.  228.                                           Saund.  107  b,  n.  (3). 

(b)  1  Salk.  138 ;  Carthi  116. 
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SeocfodJj,  no  answer  has  been  g^yen  to  the  otgeotion  that  1846. 
die  deed  is  not  set  out.  The  defendant  cannot  shew  the 
aeu$e,  without  shewing  what  he  had  to  perfomu  [Alder^ 
9mt,  B. — Suppose  there  were  a  plea  of  perfbrmanoe  of  all 
exoept  conditions  A,  B,  and  C;  and  as  to  those^  that  the 
breadi  of  them  was  beyond  twenty  years, — which  you  admit 
would  be  agood  plea, — ^how  would  you  reply  7]  The  plain- 
tiff would  have  a  right  to  answei^  each.  [Ibrke,  B. — No ; 
he  must  deny  one,  and  suggest  the  others :   fFebb  v.  James.] 

But,  furdier,  the  defendant  has  not  pleaded  to  the  obli- 
gatory part  of  die  bond  at  all;  because  everything  as  to 
the  bnaehes  may  be  mere  surplusage,  and  totally  beside  the 
eanse  of  acdon. 

Cur.  adv«  vuli 

The  judgment  of  the  Court  was  now  delivered  by 

Fabkb,  B. — This  case  was  argued  before  my  Brothers 
Aldenon,  Rolfe^  Piatt,  and  myself,  at  the  sittings  aAer  the 
last  tenn.  [His  Lordship  stated  the  pleadings,  and  con- 
tinued]— There  had  been  a  plea  to  the  same  declaration, 
and  a  spedal  demurrer  to  it,  which  came  before  the  Court 
in  Trinity  Tenn,  in  the  year  1844,  and  the  Court  held  the 
plea  to  be  bad  for  uncertainty,  but  gave  the  defendant  leave 
to  amend.  The  amended  plea  being  now  demurred  to  spe- 
cially, two  objections  were  taken  to  it:  one,  that  the  plea 
ought  to  have  set  out  the  indenture  at  length;  the  other, 
tiiat  the  plea,  that  no  action  accrued  by  reason  of  a  breach 
of  tlie  condition  within  twenty  years,  was  bad  in  form,  as 
not  being  good  by  way  of  confession  and  avoidance,  or 
denid. 

The  first  of  these  objections,  wlaA  was  not  ilie  principal 
one,  insisted  upon  by  Mr.  ManMagm  Smithy  ought,  we 
think,  to  preraiL    It  is  perfeedy  settled  (a)  that  the  in- 

(a)  Earl  of  Kerry  y.  Baag^,  4  East,  840;  AUeyn,  72 ;  1  Sid.  42d. 
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1346.  denture  ought  to  be  set  out,  where  performance  is  pleaded, 
Samdem  because  it  might  contain  n^atire  or  alternative  cove- 
V-  nants,  or,  as  Lord  Coke  says  (ft),  a  covenant  for  something 

to  be  done  of  record ;  in  all  which  three  cases,  perform- 
ance must  be  pleaded  specially.  Where,  however,  per- 
formance is  not  pleaded,  but  non-performance  excused,  the 
same  reason  does  not  apply;  but  then  it  is  insisted  that  the 
indenture  ought  to  be  set  out,  that  the  Court  may  see  that 
it  contains  covenants,  all  of  which  were,  at  the  time  of  the 
making  of  the  bond,  capable  of  being  performed;  for  if  any 
one  was  impossible,  the  bond  would  be  single,  and  if  so,  the 
plea,  which  relates  to  the  breaches  only,  is  bad  And  we 
think  that  this  is  a  good  reason  for  requiring  the  indenture 
to  be  set  out;  and  it  should  be  so  done,  if  the  defendant 
amends,  as  we  propose  to  ^ve  him  liberty  to  do. 

The  next  and  principal  objection  was  to  the  form  of  the 
plea,  which  states  that  no  cause  of  action  by  reason  of  any 
breach  of  the  condition  of  the  writing  obligatory,  or  of  the 
covenants  in  the  indenture,  has  accrued  at  any  time  within 
twenty  years  next  before  the  commencement  of  the  suit 
We  think  this  plea  is  bad  in  form. 

In  construing  the  third  section  of  the  3  &  4  Will.  4,  c. 
42,  it  seems  to  us  that  the  limitation  in  an  action  on  bond, 
of  ^^  twenty  years  from  the  cause  of  action  or  suit,"  is  not 
to  be  confined  to  twenty  years  from  the  first  breach  of  a 
condition  to  do  various  things,  any  more  than  it  would  be 
confined  to  that  period  from  the  first  breach  of  a  covenant 
to  do  various  things,  in  an  action  of  covenant.  Although, 
on  the  first  breach  of  the  condition  of  a  bond,  the  obligee 
may  sue  the  obligor,  and  have  judgment  under  the  statute 
of  8  &  9  W.  3,  c.  11,  as  a  security  of  a  higher  nature  for 
fixture  breaches,  he  is  not  bound  to  pursue  that  course.  He 
may  waive  the  right  of  action  on  the  bond,  in  respect  of  the 
first  breach,  or  any  number  of  breaches,  and  be  contented 

(&)  Co.  Litt.  303.  b. 
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with  tlie  qtedaky  security  only  for  fnture  breaches,  and  sue 
afterwards  on  a  subsequent  forfeiture,  and  assign  that  for  a 
faieadi.  If  it  were  not  so,  the  inconvemence  would  be  oon- 
ddeiabley  and  the  value  of  a  security  by  bond  diminished ; 
and  it  is  to  be  observed,  that  the  limitation  in  the  statute 
is  not  fiom  the  cause  of  action  firzt  accrued  on  the  bond, 
but  generally  from  the  cause  of  action ;  and  this  construc- 
tion leaves  the  obligee  much  in  the  same  situation  as  before 
the  act,  except  that  the  statute  gives  to  the  lapse  of  time 
the  effect  of  an  absolute  bar  to  the  remedy,  instead  of  its  being 
used  as  evidence  of  payment  or  performance  of  the  condi- 
tion, as  it  would  have  been  before.  If  before  the  statute 
there  had  been  a  bond  for  the  payment  of  twenty  annual 
instalments^  the  lapse  of  twenty  years  j&om  the  time  fixed 
for  the  payment  of  each  instalment  would  have  been  good 
evidence  to  niise  a  presumption  of  the  due  payment  of  each 
instalment;  but  the  right  to  recover  the  instalments  due 
within  twenty  years  woidd  be  unaffected. 

The  supposition,  therefore,  on  which  the  plea  is  framed, 
viz.  diat,  to  constitute  a  bar  under  the  statute,  emery  breach 
of  the  condition  ought  to  be  shewn  to  have  been  beyond 
twenty  years,  not  the  first  only,  is  correct.  But  we  think 
the  plea  is  bad  in  form.  It  is  not  dear  whether  its  mean- 
ing is,  that  every  condition  or  covenant  was  to  be  performed, 
and  was  broken  more  than  twenty  years  ago ;  or  that,  for 
the  last  twenty  years,  every  condition  and  covenant  has 
been  duly  performed;  and  if  the  latter  is  the  meaning,  it  is 
an  incorrect  form  of  pleadmg.  For  the  bond  binds  in  the 
first  instance,  and  the  defendant  must  exonerate  himself  by 
pleading  performance,  if  he  means  to  insist  that  the  bond 
has  not  been  forfeited:  he  cannot  be  aUowed  to  say  there 
has  been  no  breach  of  the  bond  generally,  and  throw  it  on 
the  plaintiff  to  prove  there  has  been  a  breach;  but  he  must 
shew  by  proper  affirmative  pleading  that  the  condition  has 
been  duly  performed ;  and  this  circumstance  makes  a  dif- 
ference in  the  form  of  a  plea  of  the  new  Statute  of  Limita- 
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1846.  tionB  to  an  action  in  the  old  form  on  a  bond  with  a  coddition, 
and  to  an  action  of  oofonant^  setting  fbrth»  as  it  moBt  do, 
the  breabhes  which  the  phuntiff  insiats  upon;  aa  to  which 
there  would  be  no  difficulty  in  pleading,  in  the  ordinary 
form,  that  the  oaosee  of  action  in  the  declaration  mentioned 
did  not  aocrue  within  twenty  years;  nor  would  there  pro- 
bably be  any  in  adopting  a  similar  plea  in  the  case  of  an 
action  on  a  bond,  stating  the  breaches  in  the  dedarationi 

We  think,  therefbrei  that  the  plea  cannot  be  supported, 
and  our  judgment  must  be  for  the  plaintiff:  but  the  de» 
fendant  may  have  liberty  to  amend  on  the  usual  terms. 

What  the  fbrm  of  amendment  should  be  must  depend 
upon  the  nature  of  the  covenants  and  the  facts;  but  the 
defiandaat's  counsel  will  consider  whether  the  pka^  which 
should  set  out  the  indenture^  ediould  arer  performance  of 
all  that  was  performed  within  twenty  years,  and  admit  tiie 
breaches  beyond  that  time,  and  to  those  breaches  plead  die 
Statute  of  Limitations. 

Leave  to  tiie  defendant  to  amend  on  payment  of  costs; 
otherwise 

Judgment  fer  the 


1846. 


Welch  v*  Vickert.  Jan.  21. 

\jOJjR  moved  to  set  amde  the  taxation  of  the  plaintiff's  No  notioe  of 

tA  «Ai  •        i»  •  taxotloii  is  no* 

costs,  and  for  a  retaxation  of  such  costs,  no  notice  of  taxation 


having  been  given  to  the  defendant  or  his  attorney,  pursuant  pji^  fojrj^' 
to  the  rule  of  Trinity  Term,  1  WilL  4,  s.  12.     The  plamtiff  Mm«kjA  sac. 
had  i^peared  for  the  defendant  sec.  stai.;  after  which,  the  tbe  MmduA't 
defendant's  attorney  had  taken  the  declaration  out  of  the  J^JJI^ISkoioit 
office,  and  obtained  and  served  two  summonses  for  time  to  "b^'^'vm  a 

^  ^  tuituiioiui  for 

plead.     The  rule  of  Hilary  Term,  4  TVllL  4^  s.  17,  renders  time  to  pledu 
a  notice  of  taxation  unnecessary,  in  any  case  where  the  de-  is  not  tents- 
fendant  has  not  appeared  in  person  or  by  his  attorney  "p^^J^ 
or  guardian  notwithstanding  the  former  rule:    Pope  v.  IJS^^"'** 
Mann  (a),  BoUan  v.  Manning  (i),  Burch  v.  Pointer  (c).    But  4  WilL  4*  §• 
it  is  submitted,  that  the  taking  out  and  serving  a  summons 
for  time  to  plead  by  the  defendant's  attorney  was  tanta- 
monnt  to  an  appearance,  within  the  principle  of  Uayd  v. 
Kent{d). 

Pabke,  B. — ^In  that  case  a  judge's  order  was  drawn  up 
upon  hearing  both  ^des, — ^but  here  a  mere  summons  has 
been  taken  out^  and  served  by  the  defendant's  attorney. 
That  is  not  tantamount  to  an  appearance.  No  order  for 
tame  was  obtained.  Besides  which,  there  appears  no  reason 
why  a  summons  for  time  taken  out  by  the  defendant's  attor- 
ney should  have  any  greater  effect  with  reference  to  the  rule 
of  Hilary  Term,  4  Will.  4,  s.  17,  than  a  summons  taken 
out  by  the  defendant  himself:  Pope  v.  Mann. 


PerCubiam, 


Bule  refused. 


(a)  2  M .  &  W.  881.  (0)  3  M<  &  W.  810. 

(6)  5  DowL  P.  C.  769.  {d)  6  DowL  P.  C.  127^ 
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jr^,  23.  ^^  AtTOBNET-GeNEBAL  V.   BoYET. 

In  an  informa-  X  HIS  wos  an  information  filed  by  her  Majesty's  Attor- 

Attoniey.G«-  ney-General  against  Charles  Bovet,  to  recover  penalties 

nartOtorpe.  amounting  to  9227.  17s.  6<i,  for  causing  to  be  entered  for 


breach  of  the  drawback  a  quantity  of  wine  allied  to  be  of  less  value  than 

tbia^rtlbiii  ^®  amount  of  such  drawback.    The  defendant  pleaded  not 

^  ^"oOoti'St"'  8^*y»  ^^  which  issue  was  joined;  and  notice  of  trial  having 

the  defBodant,  been  given, 

either  at  oom- 
mon  law  or  bf 

etatnte,  to  di-  Greenwoody  in  Michaelmas  Term  last,  moved,  on  the 

tion  to  laaoo  part  of  the  defendant,  for  a  rule  calling  upon  the  Attorney- 

mina£>rof  General  to  shew  cause  why  a  commission  should  not  issue 

witneaaea  foi>  the  examination  of  one  Louis  Clerc  as  a  witness  for  the 

abroad;  nor 

wiU  it  atay  the  defendant     The  motion  was  founded  on  an  affidavit  made 

ontu  thei^-  hy  a  derk  of  the  defendant's  attorneys,  which  stated,  ''that 

^^ut^the  ^^®  ^^^^  ^^  Fleurier,  in  the  canton  of  Neufchatel,  in 

iaaninf  of  anch  Switzerland,  is  a  material  and  necessary  witness  for  the 

oominiaalon* 

said  C.  Bovet  on  this  information,  as  this  deponent  is  ad- 
vised and  verily  believes;  and  that  the  sdd  C.  Bovet  can- 
not safely  proceed  to  the  trial  of  the  ssud  information  with- 
out the  evidence  of  the  siud  L.  Clerc ;  and  further,  that  he 
is  advised,  and  verily  believes,  that  the  said  C.  Bovet  will 
be  able  to  prove,  on  the  trial  of  this  information,  by  the 
evidence  of  the  said  L.  Qerc,  if  a  writ  of  commission  for 
the  examination  of  the  said  L.  Clerc,  at  Fleurier  as  afore- 
ssud,  be  permitted  to  issue,  by  whom  the  said  quantity  of 
wine,  to  which  this  information  relates,  was  caused  to  be 
entered  for  drawback,  and  conclusively  to  establish  that  the 
same  was  not  caused  to  be  entered  for  drawback  by  the 
said  C.  Bovet,  as  alleged  in  this  information*"  The  affidavit 
then  stated,  that  L.  Clerc  was  not  likely  to  return  to  this 
country  until  after  the  trial;  that  there  was  no  intention  to 
create  delay;  and  that  the  defendant  had  a  good  defence  to 
the  information  on  the  merits. 
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At  the  suggestion  of  the  Court,  the  Attorney-General  1846. 
consented  to  a  rule  being  granted,  to  shew  cause  '^  why  a 
Goauniaaion  should  not  be  issued  out  of  and  under  the  seal 
of  thifl  Court,  for  the  examination,  upon  interrogatories, 
of  L.  Clerc,  of  &c.,  a  material  and  necessary  witness  on  the 
defendant's  behalf^  and  why  such  examination,  when  so 
taken,  diould  not  be  read  as  evidence  on  the  trial  of  this 


The  Attomey-Generalj  the  SoUcitar^General,  Jetvis,  and 
J.  fFUde,  now  shewed  cause. — ^This  application  cannot  be 
sustained.    It  is  founded  upon  the  provisions  of  the  stat 
1  WilL  4,  c  22,  which,  by  the  first  section,  extends  the 
enactments  of  the  13  Geo.  3,  c  63,  relating  to  the  examina- 
tion of  witnesses  in  India,  to  all  the  foreign  possessions  of 
the  Crown,  and  *'  to  all  actions  depending  in  any  of  his 
Ifajesty's  courts  of  law  at  Westminster,  in  what  place  or 
country  soever  the  cause  of  action  may  have  arisen,  and 
whether  the  same  may  have  arisen  within  the  jurisdiction 
of  the  court  to  the  judges  whereof  the  writ  or  commission 
may  be  directed,  or  elsewhere^  when  it  shall  appear  that  the 
examination  of  witnesses  under  a  writ  or  commission  issued 
in  pursuance  of  the  autiiority  hereby  given  will  be  neces- 
sary or  conducive  to  the  due  administration  of  justice  in  the 
matter  wherein  such  writ  shall  be  applied  for."   On  moving 
for  this  rule,  the  case  of  The  AUamey-Gtiural  v.  Lara' 
goitf  (a)  was  cited,  the  circumstances  of  which  were  as  fol- 
lows:— ^It  was  a  question  that  arose  out  of  the  seizure,  by 
the  oflBcers  of  the  customs,  of  a  ship  called  the  San  Juan 
Baptista,  charged  with  having  been  found  armed  for  resist- 
ance, contrary  to  the  statute,  whilst  belonging  wholly  or  in 
port  to  a  British  subject,  and  with  various  other  breaches 
of  tiie  navigation  laws,  some  of  which  were  kid  to  have 
been  committed  previously,  and  others  subsequently,  to  the 
alleged  transfer  of  her  to  the  foreign  subject,  who  was  th^ 

(a)  2  Priee,  IGC,  172. 
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1846u  daimoiit  under  a  puiohaae  from  the  late  British  owner*  On 
the  information  being  filed«  an  application  was  made  by  the 
defendant  for  a  oommission  to  eiuunine  witQeaaes  at  Corunna^ 
The  act  of  Parliament  under  oonrideration  in  that  caae  waa 
the  Navigation  Act,  13  &  14  Car.  2,  a  11,  which  provided^ 
"  that  in  case  the  seisyre  or  information  shall  be  made  upon 
any  clause  or  thing  contained  in  the  late  act,  intitled,  'An 
Act  for  encouraging  and  increasing  of  shipping  and  navi- 
gation,'  then  the  defendant  or  defendants  should,  on  his  or 
their  request,  have  a  commission  out  of  the  High  Court 
of  Chancery  to  examine  witnesses  beyond  the  seas  ftc." 
Cause  being  shewn  against  the  rul^  it  was  held,  ''  tiiat  it 
would  be  departing  from  the  common  usage  of  the  Court  to 
grant  the  application;"  and  the  Court  said,  **  Such  motions 
might  in  future  be  made  in  every  case,  on  a  suggestion  that 

material  witnesses  resided  abroad The  Crown  has  in 

all  cases  a  right  to  a  viv&  voce  examination  of  the  defend- 
ant's witnesses.  There  is,  indeed,  a  case  in  Bunbury  (a)  of 
a  commission  having  been  granted  by  this  Court,  but  that 
was  made  on  the  Navigation  Act"  The  rule  was  there- 
fore discharged,  and  the  defendant  then  filed  a  bill  on  the 
equity  side  of  this  Court  against  the  Attorney-General; 
and  upon  that  bill,  and  upon  the  terms  of  the  Navigation 
Act»  he  moved  for  and  obtained  a  commission  to  examine 
witnesses  at  Corunna,  Now,  whether  the  equity  jurisdio* 
tion  of  this  Court  in  matters  of  revenue  is  still  in  existence 
or  not,  is  a  question  of  much  difficulty  and  importance, 
which  is  at  present  under  the  consideration  of  the  Court,  and 
which  it  is  imnecessary  to  enter  upon  on  this  occasion,  be- 
cause this  is  not  the  case  of  abill  filed.  All  the  cases  cited 
in  Laragoiiy  v.  The  Attamey^General,  in  which  oommis- 
eions  for  the  examination  of  witnesses  had  been  directed, 
were  cases  where  bills  were  filed;  and  many  of  them  were 
cases  under  the  navigation  laws,  in  which,  by  the  express 
provision  of  the  13  &  14  Car.  2,  c.  11,  the  party  was  en- 

(a)  Jenkma  v.  Larwood,  Bonb.  Id;  poet,  p.  63. 


titled  to  a  cx>mmiflrioii«  But  ibis  is  an  applicatioxi  which  i^e. 
most  be  groundedf  if  at  alL  opoB  the  0tat  1  WilL  4,  c.  92; 
and  that  bei^g  tuo,  the  caae  ijiMe^nay*  fFood(a)  19  a  direct 
authority  f^nst  it.  It  yftm  thi^re  expreadj  hM,  that  in 
an  acti^  at  the  suit  of  the  Crowii«  the  Court  haa  no  power, 
undar  the  1  WUL  4,  c.  29$  at  the  defenda^t'p  instance,  to 
direct  a  CKimniiflsion  for  the  exi9ini|iat|on  of  witnesses.  JParhe, 
B«,  says — '^  There  are  no  fewer  than  four  decided  objec- 
tions to  this  applicatLon,  on  the  &ee  of  the  act  of  parliament. 
In  the  first  place,  upoii  the  preamble,  so  much  only  of  the 
13  Geo,  3,  as  relates  to  actions  is  incorporated  in  the  actj 
secondly,  even  suppodng  that  the  clause  rehting  to  indict* 
ments  and  informations  is  imported  into  it,  that  only  gives 
a  mandamus;  thirdly,  they  must  be  indictments  or  informa* 
tions  for  misdemeanours  or  offences  committed  abroad;  and 
fourthly,  the  clause  applies  only  to  indictments  and  inform* 
ations  exhibited  in  the  King's  Bench."  There  is  another 
case  which  probably  will  be  relied  on  for  the  defendant, 
that  of  Jenkins  q.  t.  Y.  jMTV)ood(b\  That  was  an  appli- 
cation under  the  Navigation  Act,  and  it  was  aigued  in  sup- 
port of  it,  that^  inasmuch  as  a  commission  was  by  that  act 
to  issue  out  of  the  Court  of  Chancery,  this  Court  would, 
by  analogy,  have  the  same  power,  by  reason  of  its  equitable 
jurisdiction,  on  the  same  principle  as  where  by  statute 
analogous  powers  were  held  to  be  granted  to  differe9t  courts 
(rf*  like  jurisdiction,  although  one  court  only  was  named. 
In  that  case,  Bury^  C.  B.,  and  Price,  B.,  thought  that  the 
conumssion  should  go,  not  under  the  statute,  but  by  virtue 
of  the  original  jurisdiction.  Fartescue  Aland,  B.,  thought  it 
might  go  even  upon  the  statute ;  Montague,  B.,  was  of  a 
contrary  opinion  on  both  points.  But  with  respect  to  that 
case,  it  is  enough  to  say  that  it  occurred  under  the  old  practice 
of  this  Court,  when  all  proceedings  were  instituted  by  qui 
tam.  In  truth,  it  was  a  suit  between  subject  and  subject^ 
tiie  party  suing,  by  leave  of  the  Attorney-General,  by  qui 

(a)  7  M.  &  W.  ^71.  C^)  Bunb.  13. 
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tanL  Moreover,  that  case  was  dted,  and  not  acted  upon,  in 
The  AUorney'General  v.  Laragcihf.  Even  were  there  no 
other  objectbn,  the  Crowni  not  being  ezpreaslj  named, 
would  not  be  bound  by  this  act  of  Parliament,  although  it 
might  take  advantage  of  it  if  it  thought  proper.  But  it  is 
sufficient  to  say  that  the  case  oi  Regina  v.  Wood  is  a  direct 
and  recent  decision  of  the  Court  agtunst  this  application  (a). 

Greemeood,  in  support  of  the  rule. — ^The  argument  on  the 
other  side  has  proceeded  altogether  on  the  suppoation  that 
this  application  rests  solely  upon  the  stat.  I  WilL  4,  c.  22, 
but  that  is  not  so ;  it  is  rather  founded  upon  the  general 
jurisdiction  of  the  Court,  at  the  common  law,  to  grant  such 
relief  which  jurisdiction  has  been  exerdsed  in  several  cases. 
The  proposition  advanced  on  the  part  of  the  Crown  is,  that 
the  Crown  may  have  a  commission  to  examine  witnesses 
in  Switzerland  in  support  of  this  information  for  penalties, 
but  that  the  defendant  cannot,  without  the  consent  of  the 
Crown,  obtun  the  same  means  of  defending  himself  against 
it.  That  is  a  proposition  of  an  extraordinary  nature,  and 
in  support  of  which  no  conclusive  authority  has  been  cited. 
On  the  contrary,  it  is  submitted,  that  when,  at  the  instanee 
of  the  Attorney-General,  this  Court  at  length  dedded, 
that,  upon  motion,  the  Crown  might  have  an  order  for  the 
examination  of  witnesses  on  interrogatories,  it  in  truth  de- 
cided in  favour  of  the  present  application.  In  the  case  of 
The  Attorney- General  v.  Beilly  (6),  which  was  an  informo- 


(a)  In  the  course  of  his  align- 
ment, Jervis  referred  to  two  MS. 
eases,  wliich  he  hod  taken  from 
the  Registrar's  hook,  and  written 
out  in  the  margin  of  the  case  of 
Attom^'Gener€U  v.  Laragoi^^  at 
the  time  of  the  discussion  in  Re- 
gina  v.  Wood.  One  was  a  case 
in  the  year  1816,  in  which  a  com- 
mission was  granted  in  equity, 
on  a  hill  filed  for  that  pufpose ; 


the  other  was  Bex  v.  Arthur^  in 
which  a  commission  was  grant- 
ed, and  witnesses  were  examined 
under  it  hefore  the  Bemem- 
hrancer,  but  the  depositions^ 
when  tendered  in  evidence,  were 
objected  to  and  rejected,  on  the 
ground  that  the  Court  had  no 
such  jurisdiction. 
(J>)  13  M.  &  W.  676. 
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tion  for  a  breach  of  the  reyenue  ]aw8»  the  Court,  on  motion  1846. 
by  the  Attomey^Gknerol,  granted  a  rule  for  the  examina- 
tion of  a  witneee  in  this  country  before  the  Queen's  Bemem* 
branoen  It  cannot  be  contended  that  there  is  any  distinction 
between  the  case  of  an  examination  on  interrogatories  in  this 
country,  and  an  examination  under  a  commission  abroad; 
or  that^  if  the  Court  has  a  jurisdiction  to  order  an  examina- 
tion before  the  Remembrancer,  it  has  not  authority  to  direct 
the  same  examination  by  any  other  perBon.  Unless,  there- 
fore^ a  ^stincdon  can  be  drawn  between  an  application  by 
motion  on  behalf  of  the  Crown,  and  an  application  by  mo- 
tion cm  the  part  of  a  defendant,  the  case  of  The  AUamey" 
General  y.  Iteilfy  really  is  dedsive  of  the  present  question. 
The  arguments  advanced  on  the  part  of  the  Crown  in  the 
diffisrent  cases  have  not  been  very  consistent  with  each 
other.  In  Begma  v«  Wood^  it  was  aigued  that  the  pro- 
ceeding was  a  dyil  and  not  a  criminal  one,  and  that  the  only 
course,  in  order  to  obtain  a  commission,  was  to  file  a  bilL 
In  The  AiUamey'General  v.  BeUly,  the  counsel  for  the  Crown 
fiHmded  their  argument  upon  the  existence  of  a  peculiar 
equitable  jurisdiction  in  this  Court,  arising  from  the  right  of 
the  Crown  to  collect  its  revenues,  which  might  be  exercised 
on  motion.  Now,  again,  it  is  ai^ed,  as  in  Begina  v.  Wood^ 
that  the  application  must  be  by  bill  [Parhey  B. — The 
Attomey-Greneral  says  the  application  may  be  by  motion 
on  the  part  of  the  Crown,  for  the  collection  of  its  revenues; 
but  he  says  that  this  reason  does  not  apply  to  a  defendant] 
The  object  of  the  application  is  the  production  of  evidence 
before  the  jury,  which  cannot  be  obtained  by  other  means ; 
and  surely  no  distinction  can  exist  in  this  respect  between 
the  case  of  the  Crown  and  of  tiie  drfendant  In  thecaseof 
The  AUomey^General  v.  Laragoihfi  when  the  original  ap- 
plication by  motion  was  refused,  no  authorities  were  brought 
before  the  Court,  except  the  case  in  Bunbury ;  but  after- 
wards, when  the  application  was  made  upon  bill  filed,  the 
Court  directed  an  inquiry  to  be  made  for  precedents,  and  a 

VOL.  XV.  F  M.  w. 
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1846.  great  number  of  them,  from  the  year  1 699  downwards,  were 
brought  before  the  Court  (a).  One  of  them  id  the  oase  of 
Buita  Y.  Hart  (ft),  in  whioh  the  oommiflsion  was  granted,  and, 
aa  it  would  appear,  on  motion ;  and  there  is  no  intimation 
whatever  that  any  resort  was  had  to  the  equitable  juiiadic- 
tion  of  the  Court  On  the  authorities  thus  collected  and 
brought  before  them,  the  Court,  in  the  ease  of  Laraffoify  v. 
TTie  Attomey^Oeneral,  acted,  and  allowed  the  oomnuBsion 
to  issue.  It  has  been  suggested  that  that  decision  pro- 
ceeded upon  the  terms  of  the  Navigation  Act;  but  that 
could  not  be  so,  because  that  act  extends  only  to  the  Court 
of  Chancery.  [Parke,  B. — It  may  have  been  thought 
that  the  equity  side  of  this  Court  was  included,  the  words 
**  High  Court  of  Chancery"  bwig  used  only  as  an  instance.] 
The  judgment  of  the  Court  appears  to  have  proceeded  ex- 
pressly upon  the  groimd  of  its  general  eomnum^lawjurtsdic' 
tion.  The  authority  of  this  Court,  it  is  there  said,  to  grant 
commissions  in  such  cases,  '^  falls  in  with  the  general  juris- 
diction which  belongs  to  it,  of  aiding  by  such  means  drfend- 
ants  at  law,  in  cases  where  justice  and  neceseity  require  it" 
In  Jenkins  v.  Lartcood,  again,  the  commission  was  granted 
on  motion,  and  so  it  was  understood  in  7^  Attamey'-Oeneral 
V.  ReiUy,  where  Parke,  R,  says, — ^^  The  commission  in  the 
case  of  Jenkins  v.  Larwood  seems  to  have  issued  from  this 
Court  as  a  court  of  revenue,  and  not  as  a  court  of  equity, 
because  it  was  on  motion."  There  are,  no  doubt,  cases  of 
prerogative,  where  the  Crown  has  peculiar  rights  superior 
to  those  of  the  suliject,  but  it  is  submitted  that  this  is  not 
among  them.  In  truth,  this  case  may  in  one  sense  be  con- 
sidered as  one  between  subject  and  subject,  for  the  informer 
is  entitled  to  half  the  penalty  in  case  of  conviction.  At  all 
events,  the  defendant  contends  that  the  Court  has  the  same 
authority,  in  respect  to  the  examination  of  witnesses,  in  a 


(a)  See  them  collected^  2  Price,  178,  et  seq. 
(b)  2  Price,  184. 
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matter  between  the  Crown  and  the  subject,  as  between  sub-        1846. 
ject  and  subject, — an  authority  not  founded  upon  any  parti* 
eukor  statute,  bat  in  the  inherent  jurisdielion  of  the  Court, 
whioh  ia  necessary  for  the  ftir  and  equal  administration  of 
jostioe. 

The  AUome^GeHeral,  in  reply.«-*It  is  certainly  of  im- 
portance that  this  question  should  be  settled,  and  the  extent 
of  the  authority  of  the  Court  should  be  fully  ascertained 
and  establidied  by  a  deliberate  decision.  There  can  be  no 
doubt  that  die  cases  of  Retina  v.  Wood  and  Tke  AUamey- 
Omeral  y.  Laragaity  are  eicpress  authorities  against  such  an 
•{plication  aa  this,  if  those  dedaionB  are  to  be  adhered  to: 
and  it  is  obvious,  that,  if  sudi  applications  are  allowed  to 
prevail,  the  proceedings  of  the  Crown  will  in  effect  be  stop- 
ped and  paralysed  in  every  information  for  breaches  of  the 
revenue  laws.  Much  has  been  said  of  the  '^  general  com- 
mon-law jurisdiction  "  of  this  Court :  but,  in  truth,  as  a  Court 
of  c(xnmon  law,  this  Court  has  inherently  no  greater  author- 
ity to  isaue  a  commission  for  the  examination  of  witnesses, 
than  the  other  Courts  of  common  law  in  Westminster  Hall; 
and  if  they,  in  common  with  this  Court,  had  possessed  such 
a  jurisdiction,  it  is  obvious  that  it  would  have  been  wholly 
unnecessary  and  superfluous  to  confer  it  upon  them  by  sta- 
tnte.  I^  therefore,  this  Court  has  power,  independently  of 
the  statute,  so  to  act,  it  must  be  by  reason  of  its  equitable 
jurisdiction;  and  with  respect  to  that,  it  is  sufficient  to  say, 
that  if  the  equitable  jurisdiction  of  the  Court  in  matters  of 
revenue  still  remains  to  it,  the  proper  course  has  not  been 
taken  here  to  call  for  the  exercise  of  it.  With  respect  to 
the  cases  referred  to  in  LaragoUy  v.  The  AUonuy^General, 
they  are  all  cases,  either  upon  the  Navigation  Act,  or  of 
apiOication  by  bill  [I^trhe,  B.~There  is  the  case  of  Idk 
V.  Wet&cfme  (a),  where  the  trial  was  postponed  on  payment 

(a)  2  Price,  180. 
f2 
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1846.  of  costs,  and  the  plaintiff  to  be  at  liberty  to  examine  his  wit- 
nessesy  giving  the  defendant  a  note  of  them.]  That  case  is 
said  to  have  occurred  on  the  19th  of  June,  1724,  and  there- 
fore certainly  might  have  been  in  term;  if  not,  it  would 
clearly  have  been  a  proceeding  by  bilL  [AUerMnf  B. — 
The  Court,  in  those  days,  sat  three  days  in  equity  in  term.] 
It  does  not  at  all  appear  from  the  report,  in  what  way  the 
matter  came  before  the  Court,  or  how  the  proceedings  arose. 
[ParAe,  B. — In  another  of  those  cases,  Longman^  q«  t.,  y. 
KembU{a)i  this  order  is  said  to  have  been  made: — '*  Ordered, 
a  commission  ret.  sine  delatione,  and  the  trialput  off  till  the 
sittings  after  next  term;  and  that  the  defendant  have  a  writ 
of  deliyery,  by  consent,  on  giving  the  usual  security."] 
The  cm»aA  mentioned  ib  that  order  may  have  had  reference 
to  the  whole  matter:  at  all  events,  the  report  does  not  shew 
what  was  the  nature  of  the  proceeding,  and  at  that  time 
of  day  the  proceedings  in  equity  were  by  qui  tarn.  With 
respect  to  the  case  of  The  Attamey^General  v.  Beiifyf  it  is 
really  no  authority  at  all  for  the  defendant  There  the 
Lord  Chief  Baion,  in  granting  the  application,  saysi, — ^*  We 
at  present  pronoimce  no  rule  as  to  the  result  of  the  exami- 
nation at  the  trial.  It  appears  to  us  that  the  question  is 
not  to  be  disposed  of  on  motion.  The  officers  of  the  Chrown 
are  to  have  the  power  of  examining  the  witness,  and  the 
defendant  will  be  at  liberty  to  except  to  the  reception  of 
that  evidence,  in  the  same  way  as  he  would  be  allowed  to 
do  at  the  trial.  The  rule,  therefore,  will  be  absolute  so  far 
as  relates  to  the  examination."  [Parke,  B. — ^Before  the 
late  statute,  it  appears  to  have  been  the  practice  to  stay  the 
proceedings,  unless  the  plaintiff  would  consent  to  the  ex- 
amination of  the  witnesses  on  interrogatorie&]  But  it  is 
dear  that  the  Courts  had  no  authority,  at  conunon  law,  to 
direct  a  commission  to  issue  for  the  examination  of  witnesses 
abroad.     [Parke,  B. — ^No,  unless  by  consent;  but  they  used 

(a)  2  Price,  181. 
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all  ihe  powers  they  had  in  &yout  of  the  defendant,  unless  1846. 
the  phuntiff  would  eonsent.  That  may  exphun  the  cases 
which  appear  to  have  occurred  on  motion.]  It  is  for  this 
defendant  to  establish  that  the  Court  has  a  jurisdiction, 
either  by  common  law  or  by  statute^  to  issue  a  commission 
to  examine  witnesses  out  of  its  jurisdiction,  or  else  that  its 
equitable  jurisdiction  still  subsists,  and  that  by  virtue  of  that 
jurisdiction  he  has  a  right  to  this  relief  on  motion.  No 
authority  can  be  adduced  in  favour  of  either  of  these  pro- 
positions, and  therefore  it  is  hoped,  for  the  sake  of  prevent- 
ing the  Crown  irom  being  impeded  in  cases  of  this  nature, 
where  it  is  suing  for  the  benefit  of  the  public,  that  the  pre- 
sent application  will  be  refused.  [Parhe,  B. — With  respect 
to  the  case  of  ITie  Attomey^General  v.  Beilfy,  that  was  de- 
cided aa  it  was,  merely  because,  if  we  had  dedded  it  against 
the  Crown,  there  was  no  appeal ;  whereas,  if  it  were  deci- 
ded in  favour  of  the  Crown,  the  witnesses  might  be  ex- 
amined on  interrogatories,  on  the  ground  that  it  was  part  of 
the  ancient  jurisdiction  of  the  Court  that  an  examination 
might  take  place  on  interrogatories  before  an  officer  of  the 
Court ;  and  whether  that  was  part  of  the  ancient  jurisdiction 
not  taken  away  by  the  Act  of  Parliament,  might  afterwards 
be  decided  by  a  court  of  error.] 

Mo$eley,  amicus  curiae,  referred  to  a  passage  in  Bracton, 
(f.  107),  where  the  doctrine  was  stated,  that,  unless  the 
Courts  have  power  to  compel  parties  to  comply  with  their 
orders,  they  have  no  jurisdiction  s — "  Oportet  et  ille  qui 
judicat,  ad  hoc  quod  rata  sint  judicia,  habeat  juriedic- 
tionem  ordinariam  vel  delegatam,  et  non  suffidt  quod  juris- 
dictionen  habeat,  nisi  habeat  coertionem ;  quod  si  judicium 
saum  executioni  demandare  non  posset,  sic  essent  judicia 
ddnsoria.''  And  agun,  **  Sunt  enim  causaB  spirituales,  in 
qmbus  judex  eecularis  non  habet  cognitionem  nee  execu- 
tionem,  cum  non  habeat  coertionem."^] 
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PoLLocKi  C*  B. — This  ifl  an  application  in  a  oaae  in 
whioh  the  Attomey-Greneralj  on  the  part  of  the  Ciown, 
has  filed  an  information  against  the  defendant  for  penalties^ 
No  direct  authority  has  been  cited  by  the  defendant  in  sup* 
port  of  the  application^  althoogh«  if  the  Court  had  the  power 
to  grant  it,  there  would  scaroely  have  been  an  instance  in 
which  such  an  application  would  not  have  been  made  to  the 
Courts  to  exercise  its  discretion  on  behalf  of  a  defendant. 
It  may  be  a  very  proper  jurisdiction  for  the  Court  to  pos* 
sess;  but  if  so^  it  must  be  conferred  upon  the  Court  by  the 
legislature.  There  is  no  case  which  authorises  the  Court 
so  to  act.  All  the  cases  in  whioh  the  Court  appears  so  to 
have  interfered,  have  been  either  where  bills  have  been  filed 
on  the  equity  side  of  the  court,  or  where  there  has  been  a 
consent.  In  the  present  case>  where  the  Attorney-General 
is  suing  on  the  part  of  the  Crown,  I  am  clearly  of  opinion 
that  the  defendant  has  no  right  to  stop  the  Crown  from 
going  on  with  the  suit,  until  the  Crown  shall  have  consented 
to  something  which  the  Court  has  not  the  power  to  grant. 
In  the  case  of  CaJHand  v.  Vaughan  (a),  the  Court  of  Com- 
mon Pleas  declined  to  interfere  to  put  off  a  trial,  oruse  any 
indirect  means  to  compel  a  party  to  consent  to  acommission 
for  the  examination  of  a  witness  in  Scotland.  The  Court 
seemed  to  think  that  the  plaintiff  was  entitied  to  stand  upon 
the  rights  which  belonged  to  him  as  a  suitor  in  the  court ; 
and  Lord  Chief  Justice  Eyre  is  there  reported  to  have 
said; — ''The  plaintiff  thinks  fit  to  stand  upon  his  rights; 
he  refuses  to  consent,  and  we  are  called  upon  for  a  decision. 
The  question  then  is»  whether  the  Court  should,  under  the 
circumstances  of  this  case,  give  the  defendant  till  next  term 
to  enable  him  to  apply  to  a  Court  of  equity.'*  But  the 
Court  refused  to  interfere,  even  between  subject  and  sub- 
ject)  to  put  off  the  trial,  in  order  to  compel  the  party  to  con- 
sent;, which,  in  other  words,  is  nothing  more  than  this — 

(a)  1  Bos.  &  P.  210. 
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<*  We  will  not  U8e  a  power  which  we  have,  for  the  puipoee 
of  indirectly  exercising  a  power  which  we  have  not;"  and 
that,  aa  it  appears  to  me,  was  a  most  proper  and  correct  de^ 
oision.  A  fortiori,  in  a  case  where  the  Crown  is  concerned, 
—in  a  matter  of  revenue,— it  wonld  be  extremely  improper 
to  use  any  of  the  authority  which  undoubtedly  belongs  to 
the  Court,  for  the  purpose  of  indirectly  coerdng  and  com- 
piling the  Attorney-General  to  take  acourse  which  we  have 
not  the  power  to  order  him  to  take  directly.  With  respect 
to  the  common-law  jurisdiction  of  the  Court  to  exercise  this 
power,  I  have  no  doubt  that  that  jurisdiction  does  not  exist. 
I  bdieve  it  irill  be  found  to  be  true,  almost  without  ex- 
cepHan,  that  the  common  law  of  England  takes  no  notice 
of  any  other  country,  any  other  law,  or  any  other  usage 
than  our  own.  It  reoogniseo,  indeed,  the  residence  of 
foidgners  among  us,  but  it  takes  no  notice,  apparently,  of 
the  law  or  the  usages  of  any  other  country,  and  nearly  the 
whole  of  the  common  law  seems  to  have  been  framed  and 
established,  as  if  there  had  been  no  other  country  in  the 
world  but  England  itself.  I  apprehend,  therefore,  that  we 
have  no  common-law  jurisdiction  to  send  a  commission  into 
a  fcneign  country,  there  to  examine  witnesses,  nor  any  power 
there  to  admimster  an  oath,  the  common  law  not  recognising 
the  authority  of  anybody  out  of  this  country  to  administer 
one.  Upon  that  point  I  feel,  upon  principle,  no  doubt 
whatever.  But  the  refusal  of  the  rule  may,  with  perfect 
safety,  be  put  upon  this  ground, — ^that  there  really  is  no 
authority  whatever  to  be  found  in  the  books  for  the  exercise 
of  this  power  on  the  part  of  the  Court,  and  it  is  of  such  a 
description,  that  if  it  had  belonged  to  the  Court,  the  in- 
stances in  which  the  application  would  have  been  made, 
and  the  practice  established,  would  have  been  so  numerous, 
and  the  circumstances  under  which  such  a  commission  would 
issue  would  have  been  so  settled,  that  long  ago,  with  refer- 
ence to  the  issuing  of  such  a  commission,  it  would  have  been 
a  branch  of  the  law  in  this  Court,  established  by  a  multiplicity 
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1846.  of  decisions.  Upon  these  grounds,  both  upon  prindple  and 
upon  authorilyy  I  am  quite  satisfied  that  we  do  not  possess 
thb  jurisdiction,  unless  by  its  being  on  the  equity  side  of 
the  court.  Whether  that  equitable  jurisdiction  in  matters 
of  revenue  still  exists  or  not»  is  at  this  moment  the  subject 
of  consideration  in  the  Court;  but  with  reference  to  the 
present  application,  that  question  does  not  arise.  I  am  of 
opinion,  therefore,  that  the  rule  should  be  discharged. 

Pabkb,  B. — ^I  am  of  the  same  opinion.  With  respect 
to  the  right  under  the  statute,  it  is  perfectly  dear,  since 
the  case  of  BegiTUL  y.  Wood^  that  the  defendant  has  no 
such  right,  and  the  motion  certainly  cannot  be  sustained 
upon  the  ground  that  the  statute  ^ves  him  any.  The 
only  question  is,  then,  whether  he  has  any  by  the  com- 
mon*law  jurisdiction  of  this  Court.  Whether  he  has  any 
by  the  equitable  jurisdiction,  is  a  matter  upon  which  I  pro- 
nounce no  opinion,  because,  whether  a  bill  would  lie  for  the 
purpose  of  examining  a  witness  for  the  defendant  is  a  point 
which  is  not  yet  settled ;  but  I  am  on  the  present  occanon 
to  ask  myself  the  question,  whether,  ai  common  law,  the 
Court  has  such  a  jurisdiction  as  it  is  now  asked  to  exercise. 
There  is  no  doubt  that  Lord  Manffield  in  his  time  went 
considerable  lengths  to  ^ve  a  defendant  the  same  relief  in  a 
court  of  law,  which  he  would  have  upon  a  bill  filed:  he  went 
so  far  as  this,  in  a  case  mentioned  by  himself  in  Mostyn  v. 
Fabrigae  (a),  ''of  a  criminal  prosecution  of  a  woman  who 
had  received  a  pension  as  an  officer's  widow,  and  it  was 
chained  in  the  indictment  that  she  never  was  married  to 
him.  She  alleged  a  marriage  in  Scotland,  but  that  she  could 
not  compel  her  witnesses  to  come  up  to  ^ve  evidence.  The 
Court  obliged  the  prosecutor  to  consent  that  the  witnesses 
might  be  examined  before  any  of  the  judges  of  the  Court  of 
Session,  or  any  of  the  barons  of  the  Court  of  Exchequer  in 

(a)  Cowp.  174. 
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Sootlandy  and  that  the  dqxMitioiiB  so  taken  shotild  be  read        1846. 
ai  the  trial:  and  they  declared  that  they  would  hare  put  off 
the  trial  of  the  indictment  from  time  to  time,  for  ever,  unless 
tike  pcoeecator  had  so  consented*"  That  certainly  was  going 
a  great  length, — ^to  an  extent,  imqueslaonably,  which  has  not 
been  fi>llowed  in  modem  tames.    I  quite  concur  in  the  ob- 
serratioiis  which  my  Lord  has  made  upon  the  case  in  the 
Common  Pleas,  where  that  Court  refused  to  do  indirectly 
what  they  had  no  power  to  do  directly,  viz*  to  put  off  the 
trial  of  a  cause  in  order  to  compel  the  plaintiff  to  consent 
to  the  examination  of  witnessess  under  a  commission.    Now, 
that  being  bo^  let  us  see  whether  there  are  any  precedents 
of  such  a  proceeding  as  this  in  this  Court.     The  case  of 
LaragaUy  y.  The  Attomey-General  is  a  case  direcdy  in 
point,  because  this  Court,  upon  motion  applicable  to  their 
oammon-law  jurisdiction,  refused  to  interfere.    It  has  been 
observed  with  respect  to  that  case,  that  several  authorities 
were  cited  upon  the  argument  on  the  equity  ride  of  the 
Court,  and  that  if  they  had  been  brought  before  the  Court 
at  the  tame  of  the  motion  on  the  common-law  side,  the 
Court  would  probably  have  granted  the  application.    Now, 
I  have  looked  through  those  precedents,  and  there  appear  to  be 
only  two  which  ^ve  a  colour  of  support  to  such  an  appUca- 
tion.    Taking  the  majority  of  them,  they  are  cases  in  which 
a  bill  has  been  filed;  but  there  are  two  in  which  it  does  not 
appear  upon  the  order  that  a  bill  had  been  filed.    Whether 
those  two  proceeded  upon  the  ground  that  the  plaintiff,  or 
the  Crown  on  behalf  of  the  plaintifi^  consented,  does  not 
distinctly  appear.    It  may  have  been  a  matter  perfectly 
agreeable  to  the  Crown  that  such  a  commission  should  issue, 
and  there  certainly  is  not  a  single  case  of  any  interference 
on  the  part  of  this  Court  to  stay  the  proceedings  on  the 
part  of  the  prosecutor,  where  the  Crown  or  the  prosecutor 
was  unwilling  to  consent.    If  that  be  so,  there  is  no  autho- 
rity in  support  of  this  application;  and  I  think  the  applica- 
tion ought  to  be  dismissed,  without  considering  whether 
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1846.        thu  would  be  a  fit  case  for  the  Court  to  ihterfere,  if  a  bill 
Att.>Ob^.     ^  equity  had  been  filed* 


BOTBT. 


Au>BB80N,  B.-^I  am  of  die  same  opinion.  I  do  not 
think  we  have  any  jurisdiction  by  the  common  law.  No 
authority  has  been  cited  to  induce  me  to  come  to  that  oon- 
cludion.  One  may  very  well  understand  all  the  cases  men- 
tioned in  Laroffoity  v.  The  Aitamey'Oeneral;  my  belief  is, 
that  they  were  all  on  the  equity  side;  they  were  all  cited  in 
an  equity  case»  and  every  one  of  them  may  have  been  such; 
though,  fipom  the  short  way  in  whidi  they  are  reported,  one 
is  not  quite  certain  what  they  were.  The  greater  part  of 
them  were  certainly  upon  bills  filed;  and  with  re^MCt  to 
the  two  in  which  that  does  not  appear,  if  they  were  upon 
the  oommon-law  side,  they  are  simply  applications  on  the 
part  of  ihe  defendant  to  put  offthe  trial,  and  then  the  Court, 
upon  his  making  that  application,  refused  it,  as  well  they 
might,  unless  he  would  consent  to  a  commission  issuing  for 
the  purpose  of  the  examination  of  witnesses  by  the  other 
ride.  But  there  there  is  a  common-law  jurisdiction, — ^there 
is  the  '*  coercion  "  which  the  learned  gentleman  has  referred 
to,  as  well  as  the  power  of  directing  the  tiling  to  be  done. 
I  i^prehend  the  ^'coerdon  ^  spoken  of  by  Bracton  is  simply 
a  coercion  where  the  party  is  before  the  Court  If  the  one 
party  who  applies,  and  the  other  party  who  is  against  the 
rule  shewing  cause,  are  both  subject  to  the  coercion  of  the 
Court,  the  Court  have  that  coercion  which  gives  them  juris- 
diction. It  does  not  at  all  apply  to  witnesses  who  are  the 
subject  of  a  commisrion,  because  nobody  can  doubt,  if  two 
English  subjects  suing  in  this  Court  have  a  commisrion 
issued  for  the  examination  of  witnesses  in  China,  that  wiU 
not  ^ve  the  Court  coercion  over  the  Chinese  parties;  the 
coerrion  exists  only  over  the  two  contending  parties  befixre 
them.  This,  I  apprehend,  is  the  explanation  of  the  difficulty 
which  is  su^ested  to  the  Court  by  the  passage  cited  from 
Bracton.    And  with  respect  to  the  cases,  it  appears  to  me. 
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I  oonfeagy  that  ihej  afford  sach  reaBons  as  satisfy  me  that         1846. 
we  have  no  saoh  jurisdiction  as  that  which  is  now  claimed. 

Platt,  B. — ^I  agree  entirely  in  all  the  observations  of 
my  learned  Bxotiiers,  and  will  only  add  one  or  two  words. 
In  ^  case  of  Regina  v.  Woodf  it  is  remarkable  that 
the  learned  counsel  based  the  whole  of  his  argument  upon 
two  statutes,  namdy,  the  13  Geo.  3,  and  the  1  WilL  4, 
never  dreaming  tiiat  there  was  an  origiaal  jurisdiction  in 
this  Courts  to  whidi  he  might  have  vefened,  and  might 
have  saved  himself  the  trouble  of  founding  an  argument  upon 
those  statutes.  That  likewise  is  the  ground  upon  which 
the  Court  prooeededj  and  we  can  hardly  suppose^  if  any 
such  jurisdiction  as  this  had  ever  been  exercised,  that  the 
defendant  should  not  have  been  able  to  have  cited  something 
to  the  Court,  for  the  purpose  of  guiding  them  to  that  con- 
dufflon.  But  there  is  an  absence  of  all  such  precedents. 
With  respect  to  the  passage  cited  from  Bracton,  it  appears 
to  me  that  the  power  of  ^^  coercion  ^  cannot  be  taken  so  ex- 
tensively as  it  is  sought  to  be  applied;  for  let  us  see  wbetiier 
it  is  true  that  the  Court  has  a  power  of  coercion  co-extensive 
with  its  jurisdiction.  The  Court  has  power  to  direct  the 
examination  of  witnesses  abroad,  under  the  statute  of  1 
WilL  4.  Has  it  tiie  power  of  compelling  the  witnesses  to 
attend?  Certainly  not.  So,  until  the  late  act,  although 
the  Court  had  power  to  refer  cases,  they  had  no  power  of 
compelling  witnesses  to  appear  before  the  arbitrator.  There- 
fore it  does  seem  tiiat  tiiat  passage  must  be  taken  with  some 
considerable  limitation,  in  order  to  its  being  applied  to  any 
case  that  may  be  brought  before  the  Court  It  seems  to 
me,  I  own,  to  be  clear  that  the  Court  has  no  such  jurisdic* 
tion  as  that  which  is  contended  for;  and  that  being  tiie  case^ 
this  iq)plicatton  cannot  be  maintained. 

Bule  discharged* 
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Jan.24*  HiOGiNB  v.  Ede  and  Another. 

In  an  actaon  hj  ASSUMPSIT  for  work  and  labour  and  materials,  money 
agiinstthe  paid,  &C.,  brought  against  the  defendants  as  provisional 
SS^^c^*  committee-men  of  the  Derby,  Uttoxeter,  and  Stafford  Bail- 
pany  for  mak-  ^ay  Company.  The  following  particuUurs  of  demand  were 
&c,  the  partw    delivered  with  the  dedaration : — 

cvJan  of  de- 
mand merely  «  Hiffsins  v.  Ede  and  Illidire. 

claimed  oertaiii  ^^  i. 

aggregate  anma  ^*  This  action  is  brought  to  recover  the  amount  of  the 

the'SS^^a  followmgit^ms  of  account:—                              £      s.    d. 

ofmUea,  and  1845.    June.    A  preliminary  survcy  of  the 

totTdtoTi"*  Derby,  Uttoxeter,  and  Stafford  Railway, 

peniea,  aaaist-  indudins  the  examination  of  the  country, 

ing  the  tolidtor  ^  ,  .  ,  , 

with  books  of  taking  the  trial  sections,  attending  public 

gmi^n^'iatea  meetings  at  Uttoxeter,  attending  commit- 

of  plana,  pnn-  ^^^  ^^^^  other  meetings,  tavern,  and  other 

&c.  Tlie  Court  travelling  expenses 343    0    0 

refnaed  to  order  _ 

fuller  partictt-  November  4.  The  survey  of  36^  miles  •  .  1460  0  0 
lars.  rpjjg  survey  of  the  Burton  branch;  also  the 

alternative  line  B,  from  Finden;  also  alter- 
native line  C,  to  Baswick;  also  alternative 
line  D,  to  Orand  Junction  Bailway;  10| 

miles  in  all 630    0    0 

November  7  to  30.  Time  and  expenses  of 
surveyors,  and  assisting  the  solidtor  with 
books  of  reference,  both  in  the  country  and 

in  London 320    0    0 

Engraving  33  plates  of  plans         .         .         ,     825     0    0 

Paid  for  copper  plates 129    0    0 

Printer's  account 67    4    0 

£3774    0    0 

**  Above  are  the  particulars  of  the  plaintiff^s  demand  in 
this  action,"  &c. 
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Tbe  defendants  afterwards  took  out  a  summons  for  fur-        1846. 
ther  and  better  particulars^  which  was  heard  before  Alders      hiooini 
««,  B.,  who  declined  to  make  any  order.  ^ 

Jame$  now  moYcdfor  a  rule  nisi  for  the  same  purpose,  on 
an  affidavit  of  the  defendants'  attorney,  that  they  had  not 
seen  any  of  the  work  done,  nor  seen  any  of  the  books  of 
reference,  and  unless  fuller  particulars  were  delivered^  they 
could  not  prepare  their  defence,  nor  ascertain  the  amount 
that  it  might  be  expedient  for  them  to  pay  into  Court  He 
mged  that  the  bill  of  particulars  gave  no  definite  informa- 
tion whatever;  that  it  did  not  state  what  time  was  expended 
on  the  survey,  who  were  employed  upon  it,  or  the  rate  of 
diaige  per  mile;  nor  how  many  books  of  reference  were 
delivered,  or  at  what  time,  or  what  was  the  nature  of  them. 

Pollock,  C.  B. — ^I  think  there  is  no  ground  for  this 
appfication.  The  work  done  in  this  case  embraces  a  great 
number  of  items,  and  the  case  is  like  that  of  an  action  for 
goods  sold  and  dehvered,  where  the  particulars  state  gene- 
rally that  the  action  is  brought  for  goods  sold  at  certam 
dates.  It  is  said  the  phuntiff  ought  to  state  how  much  he 
charges  per  mile  for  the  survey;  but  there  might  be  great 
difficulty  in  making  out  a  bill  of  particulars  of  that  kind, 
because  the  trouble  of  making  the  survey  may  vary  very 
much  in  difierent  places.  With  respect  to  the  books  of 
reference,  the  proviuonal  committee-men  of  a  railway  must 
know  very  well  what  is  their  nature,  and  that  the  standing 
orders  of  the  Houses  of  Parliament  require  them  to  be  de- 
ponted  with  the  derk  of  the  peace  and  parish  clerks  for 
inspection.  If  the  defendants  can  amend  their  case,  they 
may  apply  on  fresh  affidavits  at  chambers;  but»  at  present, 
I  think  there  ought  to  be  no  rule. 

Pabkb,  B. — ^I  am  of  the  same  opinion.  The  plaintiff  has 
furnished  a  general  account  of  the  nature  of  his  demand. 
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which  is  quite  sufficient.  He  states  that  he  daims  in  re- 
spect of  a  survey  made  for  this  line  of  railway,  and  gives 
the  number  of  miles  surveyed.  With  respect  to  the  books 
of  reference,  the  defendants,  to  whom  they  were  supplied, 
must  be  taken,  primft  facie,  to  know  the  nature  of  them, 
and  the  number  that  was  required. 


Platt,  B.,  concurred. 


Bule  refused. 


Jan,  27. 


In  an  action  by 
an  engineer 
against  the 
committee  of  a 
railway  com- 
pany, for 
malung  the 
Surrey,  &c., 
the  particulars 
of  demand 
claimed  an 
aggregate  sum 
for  surveying 
and  leveUing 
the  line,  mak- 
ing trial  sec- 
tions, finding 
surveyors, 
levellers,  and 
engineers, 
meeting  and 
arranging  with 
the  solicitors, 
assisting  at  the 
reference, 
superintending 
the  engravings, 
&c.  &c.,  in- 
cluding tavern 
bills,  travelling 
charges,  office 
expenses,  &c. 


Bbmnie  and  Another  o.  Bbrssfobd  and  Others. 

Assumpsit  for  work  and  labour  and  materials,  money 
paid,  &c.,  brought  against  the  defendants,  as  members  of 
the  managing  oommittee*of  the  Leeds  and  Carlisle  Bailway 
Company.     The  following  particulars  of  demand  were  deli 
vered  with  the  declaration : — 

'<  Between  Sir  George  Bennie  and  Sir  John  Bennie, 

Plaintiffs, 

and 

W.  Beresford,  J.  Clay,  B.  Button,  and  J.  Underwood, 

Defendanta. 

^'  This  action  is  brought  to  recover  the  sum  of  £6855, 
the  balance  of  the  under<-mentioned  account,  deli- 
vered by  the  plaintiffs  to  the  defendants  in  the 
month  of  December  last,  with  interest  thereon,  at 
the  rate  of  £5  per  cent,  per  annum,  from  the  lOtii 
of  January  instant,  until  payment. 


&c., — so  many 

miles,  at  a  certain  anm  p«r  mile.  The  Conrt  reloied  to  order  fuller  partionlan,  or  to  compel  the 
plaintiff  to  distinguish  between  his  own  personal  charges  and  those  of  the  survejors  &c.  em- 
ployed by  him,  or  to  partleularise  tile  sums  actually  expended  by  him. 
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Leeds  and  Carlisle  Bailway  Company,  1M6. 

To  Messrs.  Geoige  and  John  Bennie.  Rbnmh 

1845.  Between  the  18th  September  and  30th 

November:— To  pielumnary  sorvey  and 

examination  of  the  conntry  between  Leeds 

and  Carlisle,  in  order  to  determine  the  beet 

line,  including  travelling  charges  and  as- 

astance  -  -  -  -  -      250    0    0 

1845.  Between  27th  September  and  80th 

November : — To  personally  examining  the 

country  between  Leeds  and  Carlisle,  mak- 
ing sundry  trial  sections,  laying  out  the 

main  line,  finding  surveyors,  leveUers,  and 

engineers,  superintending  the  same,  mee1>> 

ing  the  solicitors,  arranging  with  them,  and 

assisting  at  the  reference,  taking  all  the 

cross  sections  of  the  roads,  and  making  the 

proposed  alterations  therein,  getting  out 

the  finished  plans  and  sections,  furnishing 

the  soUcitors  with  tracings  to  take  their 

reference,  meeting  solidtors,  and  putting 

numbers  on  the  plans  to  correspond  with 

the  reference,  laying  out  all  the  gradients 

and  curves  on  the  jdans  and  sections,  super- 
intending the  engravings,  and  furnishing 

the  engraver  from  time  to  tune  with  the 

requisite  plans  and  sections,  correcting  the 

proofs,  sundry  meetings  with  the  chainnan 

and  committee  of  selves  and  asnstants,  and 

generally  directing  and  superintending  all 

the  diflbrent  departments  of  surveying, 

levelling,  engineering,  and  engraving,  &c., 

including  tavern  bills,  travelling  charges, 

and  office  expenses  ....  8980  0  0 
To  laying  out,  surveying,  and  levelling,  be-> 
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1846.  £       «•      d. 

V^   ^         tween  Bramholt  Tunnel,  on  the  Leeds 

V.  and  Thirak  Bailwsj^  passing  by  Otley 

towards  Bolton,  aocording  to  the  original 

intention  of  the  oonunittee^  ten  miles  at 

£66 660    0    0 

To  surveying,  levelling,  and  laying  out  an 
alteration  in  the  line  near  Bolton,  to  avoid 
the  opposition  of  the  Duke  of  Devonshire, 
four  miles,  at  £65  -        -        -        -      220    0    0 

To  surveying,  levelling,  and  laying  out  a 
deviation  of  the  line  between  Ketdewell 
and  Thwaites  Bridge,  in  order  to  adopt 
the  atmospheric  prindple,  by  order  of  the 
board,  ^teeu  miles,  at  £&&   ...      880    0    0 

To  ditto  ditto,  another  deviation  to  avoid 
the  second  tunnel  at  Bambridge,  including 
all  the  necessary  documents  fit  for  deposit, 
furnishing  solictors  and  engravers  with 
plans,  &C.,  completed  in  the  same  manner 
as  the  main  line,  six  miles,  at  £106  -  630  0  0 
To  Mr.  Arrowsmith  the  engraver's  bill   -    1,345    0    0 


12,865    0    0 
By  cash  on  account,  at  various  times      -    6,000    0    0 


£6,855    0    0 


''  Interest  on  £6855,  from  the  10th  day  of  Januaxy, 
1845,  flt  £5  per  cent  per  annum,  until  payment. 

**  Above  are  the  particulars  of  the  plaintifis'  demand  in 
this  action,  and  for  the  recovery  whereof  the  plaintiflb  will 
avail  themselves  of  the  whole  or  any  part  of  the  declar- 
ation.   Dated  this  7th  day  of  January,  1846." 

A  summons  i^as  afterwards  taken  out  by  the  defendants 
for  further  and  better  particulars,  which  was  heard  before 
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AldersoHj  B.,  at  chambers,  when  his  lordship  directed  that  1846. 

the  plaintiffs  should  furnish  further  particulars  of  the  sums  r^^JI^ 

of  money  alleged  to  have  been  paid  by  them  to  the  de-  v- 
fendants'  use,  but  refused  the  general  order  applied  for. 


Further  particulars  of  the  payments  were  accordingly  fur- 
nished ;  but,  the  defendants  bebg  dissatisfied  with  the  li- 
mited nature  of  the  order, 

Moniague  Smith  now  moved  for  a  rule  calling  upon  the 
phiintiffs  to  shew  cause  why  they  should  not  Aimish  further 
and  better  particulars  of  their  demand. — These  particulars 
are  not  a  sufficient  compliance  with  tiie  rule  of  court.  The 
case  of  a  surveyor  or  engineer  employed  by  a  railway  com- 
pany cannot  differ,  in  this  respect,  from  that  of  any  or- 
dinary person  who  expends  his  labour  and  money  for 
another.  [Aldersan,  B. — ^The  particulars  of  a  man's  claim 
must  necessarily  vary,  according  to  the  mode  in  which  he 
deals,  and  ihe  manner  of  keeping  the  accounts  in  the  par- 
ticular business  he  is  engaged  in.  You  cannot  expect  a 
surveyor  to  tell  you  the  number  and  extent  of  all  the  fields 
he  has  measured,  or  the  exact  number  of  times  he  has  set  up 
his  theodolite.  The  object  of  particulars  is  to  control  the 
generality  of  the  declaration ;  and  surely  these  particulars 
sufficiendy  shew  you  of  what  the  plaintiffs'  claim  consists.] 
The  second  item  charges  one  gross  sum  of  nearly  £9000  for 
surveying,  travelling  charges,  and  other  expenses,  without 
stating  mther  the  time  occupied  by,  or  the  number  of  per- 
sons employed  upon  the  work,  or  shewing  how  much  of  the 
diaige  is  for  the  phuntifib'  own  skill,  labour,  and  time,  and 
how  much  of  it  for  those  of  tiieir  asdstants :  nay,  the  monies 
paid  out  of  pocket  are  not  even  distinguished.  The  object 
of  the  bill  of  particulars  is  to  give  the  defendants  inform- 
ation of  what  tiie  plaintiffs  intend  to  go  for  at  the  trial,  so 
that  they  may  ascertain  whether  there  is  any  part  of  the 
demand  in  respect  of  which  they  ought  to  pay  money  into 
court    The  purpose  of  tiie  present  application  is  to  obtain 

VOL.  XV.  G  M.  w. 
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1846.        such  information  as  may  enable  the  defendants  to  decide 

';;^      whether  they  shaU  propose  a  reference  of  the  cause  to  arbi- 

^     V.  tration.     [Alderson,  B. — You  cannot  want  such  minute 

BUIB8VOB0* 

particulars  for  that  purpose.  If  you  are  not  satisfied  with 
the  plaintiffs'  charges,  you  can  get  another  engineer  to  go 
over  the  line,  and  tender  or  pay  into  court  what  sum  he 
considers  reasonable.]  That  would  merely  be  to  incur  the 
expense  of  two  engineers  instead  of  one.  [Pollock^  C.  B. — 
If  the  particulars  were  for  making  a  survey,  so  many  miles, 
at  so  much  per  mile,  would  that  do?]  No;  tiie  plaintiffs 
ought  to  distinguish  between  their  own  time  and  expenses^ 
and  the  time  and  expenses  of  others.  Their  own  personal 
chaiges  as  the  enffweers  of  the  railway  ought  to  be  sepa- 
rated from  all  otiier  charges.  [He  tiien  read  a  letter  from 
the  plaintiffs'  attorneys  to  tiie  defendants'  attorneys,  dated 
14th  January,  1846,  as  shewing  that  the  plaintiffs  had  in 
their  possession  full  accounts  of  the  items  of  their  charges, 
but  declined  to  conmumicate  them  without  an  understand- 
ing that  the  defendants  would  pay  the  amount] 

Su*  John  Bayleyy  for  the  plaintiffs  (who  had  been  served 
with  notice  of  the  motion),  appeared  to  shew  cause  in  the 
first  instance,  but  was  not  called  upon. 

Pollock,  C.  B. — This  is  an  appeal  against  a  discre- 
tionary order  made  by  my  Brother  Aldersan  at  chambers. 
I  think  the  discretion  exercised  by  him  was  quite  right,  and 
that  no  rule  ought  to  be  granted.  The  true  distinction  is 
between  tiie  expUmatian  of  a  charge  and  the  charge  itself. 
If  the  matters  stated  in  this  bill  of  particulars  were  in 
themsdvea  the  distinct  subject  of  a  charge,  for  example, 
such  as  stationery,  travelling  expenses,  &c,  then  there 
ought  to  be  some  furtiier  particulars  of  tiiem;  but  that  is 
not  80,  for  the  matters  inserted  here  are  only  the  explana- 
tion of  a  charge  already  made.  In  refusing  this  application, 
we  do  not  propose  to  lay  down,  in  the  case  of  an  engineer. 
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any  mle  ditferent  from  thoee  which  are  usually  acted  on  in         1846. 
similar  cases, — ^in  the  case,  for  instance,  of  a  builder,  or  of  a       r,^„,b 
coadbmaker.    If  a  ooachmaker  charge  £300  for  building  a  ^' 

osRiage,  he  need  not  shew,  m  his  particulars  of  demand, 
the  diflbrent  items  of  which  that  chai^  consists,  by  specify- 
ing 80  much  for  the  wheels,  so  much  for  painting,  and  so 
much  for  a  certain  number  of  men  employed.     So,  in  the 
case  of  a  surveyor,  if  he  gives  such  information  as  will  en* 
able  the  defendant  to  see  what  sum,  if  any,  he  ought  to  pay 
into  court,  and  for  what  amount,  if  any,  he  ought  to  defend 
the  action,  we  will  not  compel  him  to  detail  the  various 
items  of  which  his  charge  is  made  up.     Mr.  Smith  says,  he 
should  not  be  satisfied  with  a  particular  which  stated  how 
much  per  mile  was  charged  for  the  survey;  but  it  seems  to 
me  that  such  a  particular  woidd  be  perfectly  satisfactory, 
for  then  the  only  question  for  the  jury  would  be,  whether 
the  charge  so  made  was  a  reasonable  one.    Now,  these  par- 
ticulars state  the  terminus  a  quo  and  the  terminus  ad  quern, 
so  that  the  number  of  miles  charged  for  is  at  once  ascer- 
tuned ;  and  any  engineer,  by  taking  the  distance,  and  look- 
mg  at  the  map,  would  be  able  to  say  whether  the  charge 
was  reasonable  or  not     If  the  learned  Judge's  order  for 
further  particulars  of  the  sums  pidd  has  not  been  suf- 
fidenily  complied  with,  the  proper  course  is  to  go  before 
him  again,  and  represent  to  him  wherein  it  has  not  been 
duly  obeyed. 

Aldbbson,  B. — The  rule  is,  that  a  defendant  is  entitled 
to  such  particulars  of  the  plaintiff's  demand  as  will  give 
him  that  information  which  a  reasonable  man  would  require 
respecting  the  matters  against  which  he  has  to  defend  him- 
self; and  the  question  is,  whether  these  particulars  do  not 
^ve  every  reasonable  infotmation.  The  law  requires  the 
delivery  of  a  bill  of  particulars,  in  order  to  control  the 
generality  of  the  declaration ;  but,  in  nine  cases  out  of  ten, 
particulars  are  really  applied  for  at  chambers  with  the  view 

g2 
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1846.         to  entrap  the  plaintiff,  by  confining  him  within  certain 
^^^J^      limits  at  Nisi  Prius.     We  ought  to  take  care  that  pbdntiffs 
9.  are  not  by  these  means  limited  too  closely.    In  the  present 

case,  it  would  be  most  unreasonable  not  to  allow  the  plain- 
tiffs to  tell  in  general  terms  what  they  are  going  for,  and  prove 
their  demand  by  general  eyidence  before  the  jury.  No  doubt, 
the  defendants  were  entitled  to  know  how  much  of  the  de- 
mand was  for  money  paid* 

KoLFE,  B.,  concurred. 

Bule  refused. 

Sir  John  Bayley  applied  for  the  plaintiflSs'  costs  of  appear- 
ing to  shew  cause. 

Montague  Smith  cited  Fitch  v.  Green(a)t  Beadr^  Speer{b)f 
and  Begbie  y.  GrenoUk  (e),  as  authorities  that  a  party  who 
shews  cause  in  the  first  instance,  though  he  succeeds,  is  not 
entitled  to  costs. 

Per  Curiam. — No  doubt  that  is  the  general  rule ;  but, 
in  the  cases  cited,  the  rule,  if  granted,  would  not  haye 
operated  as  a  stay  of  proceedings^  and  therefore  the  oppo- 
site party  could  not  haye  been  prejudiced  by  not  appearing 
to  shew  cause  in  the  first  instance.  Here  the  rule,  if 
granted,  would  have  occasioned  delay,  and  would  haye  pre- 
vented the  plaintiffs  from  going  to  trial  at  the  next  rittings, 
and  so  far  would  have  prejudiced  them.  We  tlunk,  there- 
fore, we  must  hold  them  entitled  to  the  costs  of  coming 
here,  which  will  be  plidntiffs'  costs  in  the  cause. 

(a)  2  Dowl.  P.  C.  439.  (5)  5  Dowl.  P.  C.  390. 

(c)^3  Dowl.  P.  C.  602. 


HILARY  T£BM>  9  VICT. 


85 


1846. 


Hart  v.  Mills. 

U  £BT  for  goods  sold  and  delivered^  and  on  an  account 
stated.  Plea,  except  as  to  the  sum  of  2L  17#.|  parcel 
&C.9  nunquam  indebitatus ;  as  to  that  sum,  payment  into 
ooort  At  the  trial,  before  the  Secondary  of  London,  it 
appeared  that  the  action  was  brought  to  rccoyer  the  sum  of 
17/.  14^.,  on  the  following  account : — 


**  To  four  dozen  old  port,  at  40s.  per  dozen 
Four  dozen  pale  sherry,  at  40s.  per  dozen  . 
Bottles,  28«. ;  hampers,  6s.     • 


£  s. 

d. 

.     8     0 

0 

.     8     0 

0 

.     1  14 

0 

£11  14 

0» 

It  appeared  in  evidence  that  the  defendant  had  ordered  of 
the  plaintiff  two  dozen  of  port  and  two  dozen  of  sherry,  with 
the  understanding,  that,  if  it  were  not  approved  by  him,  he 
should  return  it.  On  the  following  day,  when  it  was  de- 
livered, the  defendant  accordingly,  not  being  satisfied  with 
its  quaUty,  returned  the  whole,  except  one  bottle  of  the  port 
and  one  dozen  of  the  Bheny,  and  sent  with  it  the  following 
letter  to  the  plaintiff: — 

''Gentlemen, — My  order  to  Mr.  John  Simmons  (the  plain- 
tiff's  traveller)  was  for  two  dozen  of  each,  and  not  four :  how- 
ever,! should  not  have  been  particular  about  keeping  the  four 
dozen,  if  the  quality  had  suited  me.  I  beg  leave  to  return 
you  the  four  dozen  of  port,  minus  one  bottle,  which  I  tasted ; 
as  also  three  dozen  of  the  sherry,  as  they  neither  suit  my 
palate.  I  will  call  on  you  some  day  next  week,  and  choose 
for  myself  the  remainder  of  the  order." 

The  plaintiff's  witnesses  stated  that  the  wine  was  "  good 


Jan.  28. 

The  defendant 
ordered  of  the 
plaintiff  Iwo 
doien  of  rort 
and  two  dosen 
of  sherry,  with 
the  underitand- 
faigi  that,  if  it 
were  not  ap« 
proTed,  he 
should  return 
it.    The  plain* 
tiff  sent  him 
/our  doien 
of  port  and 
four  dosen  of 
sherry.    The 
defendant  was 
not  satufied 
with  its  quality, 
and  returned 
the  whole,  ez« 
oept  one  bottle 
of  the  port  and 
one  dosen  of 
the  sherry,  with 
a  letter  to  the 
plaintiff,  in 
which  he  stated 
that  his  order 
was  for  two 
dosen  of  each 
kind  of  wine; 
that  he  should 
not  have  re- 
fused  to  keep 
the  four  dosen 
if  the  quality 
had  suited  hiir, 
but  that,  as  it 
did  not,  he  re- 
turned the  foar 
dosen  of  port, 
minus  one  bot- 
tle, which  he 
had  tasted,  and 
three  dosen  of 
the  sherry : — 
Held,  that  the 
defendant  was 
liable  only  for 
the  price  of  the 
wine  he  actually 
kept. 


86  CAfiBB  IN  THB  BXGHEQUEB, 

1846.  Bound  wine."  Upon  these  facts,  the  Secondary  left  the  case 
to  the  jury,  who  found  a  verdict  for  the  plaintiff,  damages 
IL  Ss.  beyond  the  sum  paid  into  court ;  and  leave  was  re- 
served to  the  plaintiff  to  move  to  increase  the  damages  by 
the  sum  of  £4,  his  counsel  contending  that  the  defendant 
was  liable  for  two  dozen  of  each  kind  of  wine. 

Bumie  having  obtained  a  rule  accordingly, 

Wordsworth  now  shewed  cause. — The  defendant's  order 
was  for  two  dozen  of  each  kind  of  wine,  with  the  express  un- 
derstanding, that,  if  it  was  not  such  as  he  approved  of,  he 
might  return  it.  That  order  was  not  complied  with  by  the 
plaintiff,  who  supplied  four  dozen  of  each  kind.  The  de- 
fendant was  therefore  at  liberty  to  refuse  the  whole  if  he 
chose,  and  was  bound  to  pay  only  for  so  much  as  he  actually 
kept,  viz.  one  dozen  of  the  sherry  and  one  bottle  of  the 
port,  the  price  of  which  has  been  more  than  satisfied  by 
the  money  paid  into  court,  and  the  damages  recovered. 
The  jury  appear  to  have  acted  on  the  ground  that  the  de- 
fendant ought  to  have  taken  the  rest  of  the  sherry,  of 
which  he  retained  one  dozen.  The  case  of  Champion  v. 
Short  (a)  is  an  authority  to  shew,  that,  if  a  person  orders 
several  articles  firom  a  tradesman  at  the  same  time,  although 
at  distinct  prices,  he  may  consider  the  whole  as  forming  one 
order,  and  is  not  bound  to  accept  or  pay  for  any  particular 
article,  unless  tiie  rest  are  furnished  according  to  the  con- 
tract. [He  referred  also  to  Coleman  v.  Gibson  {b)  and  El- 
liott v.  Thomas  (c).] 

Bumie,  contr^ — This  was  an  entire  contract,  which  was 
fulfilled  by  delivery,  and  the  defendant  could  not  repudiate  it 
as  to  part.     He  does  not  absolutely  reject  it     [Aldersony  B. 


(a)  1  Campb.  53.  (6)  1  M.  &  Rob.  168. 

(c)  3  M.  &  W.  178. 
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>-How  do  you  get  over  the  difficulty^  that  you  have  not  com-  1846. 
plied  with  your  contract  ?  The  defendant  orders  two  dozen 
of  each  wine,  and  you  send  four ;  then  he  had  a  right  to  send 
back  all;  he  sends  back  part:  whatiait  but  anew  contract 
SB  to  the  part  he  keeps  ?  If  you  had  sent  only  two  dozen 
of  each  wine,  you  would  be  right;  but  what  right  have  you 
to  make  him  select  any  two  dozen  j&om  the  four  ?]  He 
affirms  the  contract  as  to  the  whole  by  the  letter.  [Alder- 
joR,  B. — ^No;  that  is  a  new  contract  The  jury  ought  in 
troth  to  have  found  a  verdict  for  the  defendant^  for  the  money 
paid  into  court  covered  the  whole  demand  for  which  the  de- 
fendant was  liable.  At  present^  you  have  been  paid  £4  for 
thirteen  bottles  of  wine.] 

PbR  CtJ]UAH(a)y 

Rule  discharged. 

fa)  PoOock,  C.  B.,  Alderstmy  B.,  Bolfe,  B.,  and  Phtt,  B. 
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/gn,  19,  BEvms  r.  Hulbie. 

A  declaraUon     jfV.SSlJMPSIT. — Tbe  declaration  stated,  that,  before  and 

BtatXtiSt'the  ***  ^^^^  ^^^^  ^^  ^^  making  of  the  promise  hereinafter 
defendant  wai     mentioned,  the  defendant  and  one  W.  Andrew  were  in 

an  attorney, 

and  that,  io  partnership  as  attomies,  and  thereupon  heretofore,  to  wit, 

that  the  plain-  on  &c,  in  consideration  that  the  plaintiff,  at  the  request 

tdnUm aT*  ^^  ^^  defendant  and  his  said  partner  W.  Andrew,  would 

Buch  attorney  retain  and  employ  them,   as  such  attormes  as  aforesaid, 

to  conduct  an 

action  of  tort  to  prosccute  and  conduct  a  certain  action  by  and  at  the 

B.  againlt  L,  ^^^  of  One  John  Bevins,  the  father  of  the  now  plaintifl^ 

*  romiied*to*'  against  one  S.  Lowe,  to  recover  damages  for  injury  sustained 

fulfil  his  duty  by  the  sjud  John  Bevins  by  reason  of  the  said  S.  Lowe 

as  such  attor-  •  •        • 

ney,  in  and  having  before  then  negligently  driven  a  certain  gig  upon, 
cnting^e'said  against,  ond  over  the  said  J.  Bevins,  for  certidn  reasonable 
action,  and  re-    f^^  ^^^  reward  to  be  therefor  paid  by  the  plaintiff  to  the 

covering  da-  ^        ^  l  ^  r 

mages;  that  the  defendant  and  his  said  partner,  they  the  defendant  and  his 
under  the  said    said  partner,  then  and  long  before  the  commencement  of  this 

mrawanadSoB  ®^^*>  *^  ^^*>  ^^  ^^»  promised  the  plaintiff  to  observe,  per- 
against  L.,  in     form,  and  fulfil  their  duty  as  such  attomies  in  and  about 

which  jndg-  , 

mentwasre-      prosccuting  the  Said  action  for  the  plaintiff,  and  in  and 

covered  against      «.  •j  i*xi-*j**  j*i 

him  for  j^6;  about  rccovcrmg  damages  for  tbe  said  mjury,  and  m  rela- 

ife*da^t  ^r-  *^®^  thereto,  and  to  do  their  duty  as  such  attomies  as  afore- 

wards,  at  iuek  gaid  in  and  about  the  premises ;  that,  in  pursuance  and  part 

qforeioid,  for  performance  of  the  sidd  promises,  the  defendant  and  his 

fa^tiw^Se*'  partner  did,  under  the  said  retainer  of  the  now  plaintiff, 

said  damages,  aft«rwards,  to  wit.  On  &C.,  commence  an  action  on  the  case 

sned  out  a  fi.  '  ' 

fa.  against  L., 
to  which  the 

eheriif  returned  that  he  had  levied  £9,  part  of  the  damages,  and  nulla  bona  as  to  the  residue; 
that  the  ddendant,  m  ntek  aitomejf  «t  qftnruaid,  for  obtdning  satisAkctiDn  of  the  said  residtta, 
issued  a  ca.  sa.,  under  which  L.  was  imprisoned,  and  paid  the  residue  of  the  damages  to  the 
gaoler,  who  paid  the  same  to  the  defendant,  as  such  attorney  as  aforesaid;  and  that,  befbre  be 
received  the  same,  he  sent,  as  such  attorney  as  aforesaid,  to  the  gaoler  a  discharge  of  L.  out 
of  custody,  by  virtue  whereof  he  was  dischaiged.  Breadi,  tliat,  although  the  defendant  received 
tbe  said  damages,  and  the  plaintiff  paid  to  him,  as  such  attorney  as  aforesaid,  hit  costs  of 
prosecuting  tbe  said  action,  he  did  not  pay  over  to  B.  or  the  plaintiff  the  residue  of  the  said 
damages. 

Held,  that  this  declaration  was  bad,  on  special  demurrer,  for  not  shewing  distinctly  that  the 
money  was  received  by  the  defendant,  under  his  original  retainer  by  the  plaintiff  in  the  action 
^gainfit  L. 
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agunst  the  Boid  S.  Lowe  at  the  suit  of  the  said  J.  Beyine,  1846. 
in  her  Majesty's  C!oi2rt  of  Common  Pleas  at  Westminster, 
to  reooTer  damages  for  the  said  injury  so  sustained  by  the 
said  J.  BeTins  as  aforesaid;  and  such  proceedings  were 
thereupon  had  and  taken  by  the  said  defendant  and  his  said 
partner,  under  the  said  retainer  of  the  now  pkintifF  in  the 
sud  action,  that  afterwards,  to  wit,  on  the  19th  May, 
A.  D.  1841,  by  the  consideration  and  judgment  of  the  sdd 
Court,  the  said  J.  Bevins  recovered  agdnst  the  sud  S.  Lowe 
56/.  15^.,  which  were  adjudged  to  the  said  J.  Bevins  in  and 
by  the  said  Court  for  his  damages  by  him  sustained,  as  well 
on  occasion  of  the  said  grievance  so  complained  of  by  him 
as  afbresud,  as  for  his  costs  and  damages  by  the  said  J. 
Bevins  about  his  suit  in  that  behalf  expended,  whereof  the 
add  S.  Lowe  was  convicted,  &c  And  the  plaintiff  further 
says,  that  afterwards,  to  wit,  on  &c,  the  defendant  and  his 
sud  partner,  as  such  attomies  as  aforesaid,  for  obtaining 
satisfaction  of  the  said  damages  so  recovered  as  aforesaid 
by  the  said  J.  Bevins,  sued  and  prosecuted  out  of  the  said 
court  of  our  said  lady  the  Queen  at  Westminster  as  afore- 
said, a  certain  writ,  called  a  writ  of  fieri  facias,  directed  to 
the  chancellor  of  the  county  palatine  of  Lancaster,  whereby 
our  said  lady  the  Queen  commanded  the  said  chancellor, 
that,  by  her  Majesty's  writ  under  the  seal  of  the  sud  county 
palatine  to  be  duly  made,  and  to  be  directed  to  the  sheriff 
of  the  same  county,  the  said  chancellor  should  command 
the  said  sherifl^  that,  of  the  goods  and  chattels  of  the  said 
&  Lowe  in  his  the  said  sheriff's  bailiwick,  he  should  cause 
to  be  made  the  said  sum  so  recovered  by  the  said  J.  Bevins 
as  aforesaid,  for  his  damages  aforesaid,  to  wit,  56/.  15«., 
together  with  the  interest  on  the  said  last-mentioned  sum, 
at  the  rate  of  £4k  per  cent,  per  annum  firom  a  certaun  day, 
to  wit,  on  &c ;  by  virtue  of  and  in  obedience  to  which  said 
writ  the  said  chancellor  did  afterwards,  to  wit,  on  &c.,  by 
her  Majesty's  writ,  under  the  seal  of  the  said  county  pala- 
tine, duly  made  and  directed  to  the  sheriff  of  the  said  county 
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1846.  of  Lancaster,  commaad  the  said  sheriff  to  do  all  things  as 
by  the  said  writ  so  directed  to  tiie  said  chancellor  as  afore- 
said, he  was  conunanded  to  command  the  said  sheriff;  to 
which  sold  writ  of  fieri  facias,  so  directed  as  aforesaid,  he  the 
said  sheriff  afterwards,  to  wit,  on  &c.,  returned  to  the  jus- 
tices of  the  said  court  of  our  said  lady  the  Queen  at  West- 
minster,  that,  by  virtue  of  the  said  writ,  he  the  said  sheriff 
had  caused  to  be  made  of  the  goods  and  chattels  of  the  said 
S.  Lowe  within  his  the  said  sheriffs  buliwick  a  certain 
sum,  to  wit,  9/.  4a.  2^cL,  part  of  the  said  damages  so  reco- 
vered as  aforesaid,  and  that  the  said  S.  Lowe  had  not  any 
more  goods  or  chattels  in  his  the  said  sheriff's  bailiwick 
whereof  he  could  levy  the  residue  of  the  said  damages,  or 
any  part  thereof.  That  thereupon  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c,  the  defend- 
ant and  the  said  W.  Andrew,  as  such  attomies  as  aforesaid, 
for  obtaining  satisfaction  of  the  siud  residue  of  the  said 
damages  so  recovered  as  aforesaid,  sued  and  prosecuted  out 
of  the  said  court  of  our  said  lady  the  Queen  at  Westmin- 
ster aforesaid  a  certain  other  writ  of  our  said  lady  the 
Queen,  called  a  capias  ad  satisfadendum,  directed  to  the 
chancellor  of  the  said  county  palatine  of  Lancaster,  whereby 
our  said  lady  the  Queen  commanded  tibe  said  chancellor, 
that,  by  the  writ  of  our  said  lady  the  Queen,  under  the 
seal  of  the  said  county  palatine  to  be  duly  made^  and  to  be 
directed  to  the  sheriff  of  the  said  county,  the  said  chancellor 
should  command  the  said  sheriff  to  take  the  said  S.  Lowe, 
if  he  should  be  found  in  his  the  said  sheriff's  bailiwick, 
and  keep  him  safely,  so  that  the  said  chancellor  might  have 
the  said  S.  Lowe's  body  before  the  said  justices  at  West- 
minster iinmediately  after  the  execution  of  the  said  last- 
mentioned  writ,  to  satisfy  the  said  J.  Bevins  for  the  resi- 
due of  the  said  damages  and  interest  aforesaid,  to  wit, 
4721  lOs,  9^d ;  by  virtue  of  and  in  obedience  to  which  said 
•last-mentioned  writ,  the  said  chancellor  afterwards,  to  wit, 
t>n  &C.,  by  her  Majesty's  writ,  under  the  seal  of  the  said 
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oDunty  palatiiie,  duly  made  and  directed  to  the  sheriiFof  the  IS4^ 
6aid  ooiuity  of  Lanoaster,  did  command  the  said  sheriff  to 
take  the  said  S.  Lowe,  and  do  all  things  as  by  the  said  writ, 
80  directed  to  him  as  aforesaid,  the  said  chancellor  was  com- 
manded to  command  the  said  sheriff;  and  the  said  writ  was, 
afterwardsi,  and  before  the  delivery  thereof  to  the  said  sheriff, 
doly  indorsed  with  an  indorsement*  directing  the  said  sheriff 
to  take  the  said  &  Lowe  to  satisfy  the  said  damages,  to  wit, 
47L  lOt.  9|dl,  and  a  certain  sum,  to  wit,  SL  10«.,  for  the 
costs  of  the  said  writ,  besides  sheriff's  poundage  and  kwftil 
expenses;  and  the  said  writ  was  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  &c»,  delivered  by  the 
defendant  and  his  said  partner  to  the  said  sheriff,  so  in- 
dorsed as  aforesaid,  to  be  executed  in  due  form  of  law;  and 
the  said  sheriff  afterwards,  to  wit,  on  &a,  in  obedience  to 
and  by  virtue  of  the  said  vrrit,  took  and  arrested  the  said 
S.  Lowe  by  his  body,  and  detidned  and  had  him  in  his  cus- 
tody, under  the  said  writ,  for  the  said  residue  of  the  said 
damages  and  interest  aforesaid ;  and  afterwards,  to  wit,  on 
&C.,  the  said  S.  Lowe  was,  under  and  by  virtue  of  the  said 
writ,  imprisoned  and  detained  in  prison  in  a  certain  gaol,  to 
wit,  Lancaster  Castle ;  that  the  said  S.  Lowe,  so  being  in 
custody,  afterwards,  to  wit,  on  &c.,  paid  the  remainder 
of  the  said  reeidue  of  the  said  damages  and  interest  for 
which  he  was  so  detained  in  custody  as  aforesaid,  to  wit, 
51L  Of.  9l(L,  to  the  governor  of  the  said  gaol,  to  wit,  one 
James  Hanbrow,  who  aft^erwards,  and  long  before  the  com- 
mencement of  this  suit,  to  wit»  on  &c,  paid  the  same  to  the 
defendant  and  the  said  W.  Andrew,  as  such  attarmes  as 
afaresaidf  and  the  defendant  and  the  said  W.  Andrew,  as 
such  attomies  as  aforesaid,  then»  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  &c,  had,  took,  accepted,  and 
received  the  same;  that  the  defendant  and  the  said  W.  An- 
drew, before  they  so  accepted  and  received  the  said  residue 
of  the  said  damages,  interest,  costs,  and  expenses,  to  wit, 
57/.  Os.  d^d.,  wrote  and  sent,  as  such  attomies  as  aforesaid. 
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1846.         to  the  gaoler  in  whose  custody  the  said  S.  Lowe  then  was^ 
to  wit;  the  governor  of  the  said  gaol,  a  discharge  of  the  said 
S.  Lowe  out  of  the  said  custody ;  by  virtue  of  which  said 
discharge  the  said  S.  Lowe  was  afterwards,  and  before  the 
payment  of  the  residue  of  the  said  damages,  interest,  costs, 
and  charges  to  the  defendant  and  the  said  W.  Andrew,  as 
such  attomies  as  aforesaid,  and  long  before  the  commence- 
ment of  this  suit,  to  wit,  on  &a,  released  and  discharged 
from  the  said  custody.    Nevertheless  the  plaintiff  saitb, 
that,  although  the  defendant  and  the  said  W.  Andrew,  as 
such  attomies  as  aforesaid,  so  had,  took,  accepted,  and  re- 
ceived the  sud  residue  of  the  said  damages,  interest,  costs, 
and  charges  as  aforesaid ;  and  although  the  now  plaintiff^ 
before  they  had,  took,  accepted,  and  received  the  same  as 
aforesaid,  to  wit,  on  &c.,  duly  paid  them  the  defendant  and 
die  said  W.  Andrew,  as  such  attormes  as  aforesaid,  their 
costs  and  charges  of  prosecuting  the  said  action  against  the 
said  S.  Lowe,  amounting  to  a  large  sum,  to  wit,  the  sum 
of  32/.  9s.  5d,,  yet  the  defendant  and  the  said  W.  Andrew 
have  not,  nor  has  cither  of  them,  paid  to  the  plaintifi^  or  to 
the  said  J.  Bevins,  or  to  any  other  person,  the  sdd  sum  so 
accepted  and  received  by  them  as  aforesaid,  as  and  for  the 
said  residue  of  the  said  damages  and  interest,  costs  and 
charges  as  aforesaid ;  nor  have  the  defendant  and  the  said 
W.Andrew,  or  either  of  them,  accounted  to  or  with  the 
plaintiff,  or  the  said  J.  Bevins,  or  any  other  person,  for  the 
said  last-mentioned  money,  or  any  part  thereof. 

Special  demurrer,  assigning  for  causes,  (amongst  others), 
that  the  declaration  did  not  shew  any  breach  of  promise, 
inasmuch  as  the  retainer  of  the  defendant  and  his  partner 
terminated  with  the  judgment;  and  that  it  did  not  appear 
that  the  plaintiff  had  any  authority  from  J.  Bevins,  or  was 
entitled  to  recover  the  said  damages  and  costs.  Joinder  in 
demurrer. 

The  case  was  argued  in  last  Michaelmas  Term  (Novem- 
ber 10)  by 
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CromptOHi  In  support  of  tlie  demurrer. — This  declaration  1846. 
is  bad.  The  breach  of  duty  allied  in  it  is  not  within  the 
terms  of  the  promise  alleged.  The  retainer  of  the  defendant 
is  to  prosecute  an  action  to  recover  damages  for  an  injury 
done  to  the  plaintifi^  and  was  at  an  end  before  the  breach  of 
duty  complained  o^  viz.  the  not  paying  over  to  the  plaintiff 
the  damages  recovered  in  the  action.  The  dedaration  itself 
shews^  that  the  defendant  did  prosecute  the  suit  to  judg* 
ment  and  execution;  that  damages  were  recovered;  and 
that  the  defendant  in  that  action  was  taken  in  execution  on 
a  ca.  sa.,  at  tiie  plaintiff's  suit  Besides^  the  retainer  could 
only  exist  for  a  year  and  a  day  after  the  judgment,  within 
which  period  only  an  attorney  has  power  to  sue  out  execu- 
tion :  Tidd's  Prac  93^  (9th  edit) ;  Savory  v.  Chapman  (a). 
The  declaration  should  therefore  have  shewn  that  the  exe- 
<mti<Hi  was  issued  within  the  time  limited  by  law.  In  Tip^ 
phkg  V.  Jahnsen  (6),  where  an  application  made  was  to  set 
aside  a  judgment,  on  the  ground  of  its  bdng  sued  out  by  a 
different  attorney  from  the  one  who  had  been  the  origmid 
attorney  in  tiie  cause.  Heath,  J.,  sud,  tiiat  '^  it  appeared, 
by  several  cases  collected  in  Belle's  Abr.  (c),  that  the  an* 
thority  of  an  attorney  determines  with  the  judgment,  and 
therefore  no  order  to  diange  the  attorney  was  necessary." 
A  promise,  therefore,  by  the  attorney  to  hb  dient,  in  rela- 
tion to  judgment  in  the  action,  does  not  necessarily  apply  to 
the  execution,  or  the  proceeds  of  it.  The  substantial  duty 
alleged  in  tiiis  declaration  is  to  recover  the  damages,  and 
that  has  been  performed. 

Secondly,  tiie  declaration  does  not  shew  that  the  plaintiff 
had  any  authority  from  J.  Bevins  to  receive  the  money ; 
and  therefore,  if  the  defendant  had  paid  it  over  to  the 
plaintiff,  he  would  have  remained  liable  to  Bevins.  The 
pluntiff  cannot  maintain  the  action,  unless  he  shews  that  he 

(a)  11  Ad.  &  E.  829;  3  P.  &  D.  604.  (h)  2  Bos.  &  P.  257. 

(c)  1  RoU.  Abr.  201. 
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had  0ome  intereet  in  the  money.     [On  this  pointy  he  cited 

Rcbion  y*  Eaton  (a)  and  Stanley  v.  Jone9{b).'\ 

Prideaux^  contriL— -A  retainer  to  an  attorney  to  proeeoote 
a  0uit  anthoiisea  him  to  conduct  it  to  final  judgment^  and 
to  levy  execution :  Brackenbury  v.  PeU{e):  and  an  exeou«- 
tion  levied  on  a  judgment  above  a  year  oU  is  not  voidj  but 
voidable  only :  Blanehenay  v.  Burt(d).  [Parker  B. — ^This 
declaration  does  not  shew  distinctly  that  the  defendant  sued 
out  the  process  on  the  original  retainer :  the  words  ^^  as. such 
attorney  "  are  ambiguous,  and  may  mean  an  attorney  either 
under  the  former  retainer  or  under  a  new  retainer.]  The 
attorney  in  the  cause  is  the  party  entitled  to  receive  the  fruits 
of  the  execution:  Crazier  v.  PiUing{ey  The  declaration 
alleges, ''  that  the  plaintiff  paid  to  the  defendant  and  Andrew, 
as  such  attomies  as  aforesaid,  their  costs  of  prosecuting  the 
action  against  Lowe :"  that  must  mean  costs  which  accrued 
upon  the  retainer  before  mentioned.  The  Court  will  not 
presume  against  the  plaintiff,  that  there  was  any  new  re* 
tainer.  [Pdrhej  B. — Lawrence  v.  Harrieon  (/)  appears  to  be 
an  authority  in  your  favour.  There  HoUf  C.  J.,  says,  "  The 
only  question  is,  whether  the  warrant  of  attorney  be  de- 
termined by  the  judgment  given  in  the  suit  wherein  he  was 
retained ;  and  I  conceive  that  it  is  not,  for  the  suit  is  not 
determined ;  for  the  attorney,  after  the  judgment,  may  be 
called  upon  to  say  why  there  should  not  execution  be  made 
out  against  his  client,  and  he  is  trusted  to  defend  his  client 
as  far  as  he  can  from  the  execution.'*]  Tipping  v.  Johnson 
decides  no  more  than  that  the  plaintiff,  after  final  judgment, 
may  change  his  attorney  without  an  order  of  the  Court : 
and  Savory  v.  Chapman  is  an  authority  only  that  the 
plaintiff's  attorney  has  no  power  to  authorise  the  discharge 
of  the  defendant  out  of  the  custody  of  the  marshal  on  pay- 

(a)  1  T.  R.  62.  {d)  4  Q.  B.  707;  3  G.  &  D.  613. 

(h)  7  Bing.  569.  («)  4  B.  &  Cr.  26 ;  6  D.  &  R.  129. 

(c)  12  East,  588.  (/)  Styles,  426. 
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in^t  of  the  debt»  so  as  to  excuse  an  escape,  without  an        1946* 
express  aathoiity  from  the  plaintiff  being  shewn.  "bbviks 


Orompion  was  heard  in  replj. 

Cor.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Paulb,  K — This  case  was  aigued  before  my  Lord  Chief 
Baion,  my  Brothers  Aldersan  and  Piatt,  and  myself^  in  the 
oooTBe  of  the  last  Term. 

The  question  is,  whether  the  declaration  is  bad,  for  any 
of  the  causes  assigned  in  the  special  demurrer. 

The  action  is  on  a  special  contract  between  the  defend- 
ant and  one  Andrew,  who  are  stated  to  be  in  partnership 
aBsttonues,  and  die  plaintiff;  and  it  is  averred,  that,  in  con- 
sideration, &c,  [His  Lordship  here  read  the  declaration.]  To 
tibis  declaration  there  is  a  demurrer,  assigning  several  causes ; 
but  the  material  one  is,  that  it  is  not  allied  that  the  d^ 
femdant  and  Andrew,  in  receiving  the  money,  acted  on  the 
retainer  of  the  plaintiff.  Though  the  declaration  would» 
we  think,  have  been  good  after  pleading  over,  or  on  general 
demurrer,  it  seems  to  us  that  it  is  bad  for  the  cause  assigned. 
The  contract  declared  upon  is  that  made  in  consideration 
of  the  original  retainer,  by  tiie  plaintiff,  of  tiie  defendant 
and  Andrew  to  prosecute  a  suit  in  the  name  of  anotiier 
person,  for  reward  to  be  paid  by  the  plaintiff;  and  the  de- 
fendant and  Andrew's  promise  is  to  perform  and  fulfil  their 
duty  as  attornies,  in  prosecuting  the  action  for  the  plaintiff, 
and  in  and  about  recovering  damages,  and  in  relation  there- 
to: and  the  breach  mesait  to  be  assigned  is,  the  non-pay- 
ment of  the  damages  after  the  receipt  thereof.  Now,  what 
was  the  duty,  in  this  respect,  of  the  defendant  and  Andrew, 
as  attornies  in  that  suit,  arising  out  of  the  original  retainer 
by  the  plaintiff?  It  was,  that,  if  they  received  the  damages 
as  attornies  In  that  suit  under  that  retainer,  they  would  pay 
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them  over,  whether  to  the  plaintiflf  in  the  present  salt,  or 
the  nominal  plaintiff  in  that  which  they  brought,  does  not 
appear,  bat  to  one  or  the  other :  it  oertfunly,  however,  was 
not  a  duty  flowing  out  of  the  original  retainer,  to  pay  any 
money  received  at  any  time  by  them,  though  as  attomies. 
Is  there,  then,  a  sufficiently  certain  allegation,  that  the 
money  which  they  refused  to  pay  over  to  the  present  phiin- 
tiff  or  the  nominal  phuntiff  was  money  which  was  received  by 
them  as  attornies  in  iAa/ac<umim£fer^Aa^reto«n€r?  Itappears 
to  us  that  there  was  not ;  for,  though  we  agree  that  the 
original  retainer  is  to  be  presumed,  prim&  facie,  to  continue 
as  long  as  by  law  it  might,  as  ai^ed  by  Mr.  IMdeauz  on 
the  authority  of  Lord  EUenbanmgKs  dictum  in  Bracken- 
bury  V.  PeU{a)i  and  although  we  think  he  was  right  in  con- 
tending that  the  ori^nal  retuner  was  not  determined  by 
the  judgment,  but  continued  afterwards,  so  as  to  warrant  the 
attorney  in  issuing  execution  within  a  year  and  a  day,  or 
aft;erwards,  in  continuation  of  a  former  writ  of  execution 
issued  within  that  time,  and  also  to  warrant  his  recdving  the 
damages  without  a  writ  of  execution,  the  weight  of  prior  au- 
thorities(6)  being  againstthe  decision  of  .EGmi/A,  J.,  in  Tipping 
V.  Johnson  (c),  yet  it  eeems  to  us  that  the  averment  of  the 
receipt  of  the  money  is  bad  for  uncertainty.  It  is  stated, 
that  tiie  defendant  in  the  original  action,  being  in  custody 
on  a  ca.  sa.,  paid  a  sum,  being  the  amount  of  the  residue  of 
the  damages,  not  to  the  sheriff,  but  to  the  governor  of  the 
gaol,  who  paid  it  to  the  defendant  and  Mr.  Andrew, ''  as 
such  attomies  as  aforesaid."  This  expression  is  ambiguous : 
it  may  mean  as  attomies  for  the  plidntiff  in  that  suit,  and 
under  tiie  original  retainer,  or  it  may  mean  (as  the  same 
expression  certainly  does,  in  the  allegation  of  the  special 
contract  itself)  simply  as  attomies,  or  attornies  in  co-part- 
nership.   In  the  latter  case,  the  averment  would  be  clearly 

(a)  12  East,  688.  ney/'  (M.),  4,  5;  2  Inst.  378; 

{b)  Styles,  420,  Lawrmee  v.     Lamb  ▼.  WUliamt^  1  Salk.  80. 
Harmon;  Roll.  Abr.,  **  Attor-         (e)  2  Bos.  &  P.  257. 


BILABT  TMBM,  ^  VieT.  97 

insufficient,  and  the  non-payment  to  the  plaintiff  would  be  ld46. 
no  breadi  of  the  contract  declared  upon ;  and  the  rule  of 
oonstmction  ig,  that  the  words  are  to  be  taken  most  strongly 
against  the  party  pleading.  After  pleading  over,  the  alle- 
gation would  be  good,  for  then  it  would  be  understood  in 
that  sense  which  would  require  an  answer;  so  also  on 
general  demurrer ;  but  as  the  objection  is  pcnnted  out  on 
fecial  demurrer,  it  seems  to  us  that  it  ought  to  prevail 

Judgment  for  the  defendant. 


The  Attosmby-Oenbbal  v.  Hallett.  jan.  29, 

1  HE  Attomey^Oeneralf  on  the  part  of  the  Crown,  moved  AnaetioD  of 

to  lemove  into  the  Office  of  Pleas  of  this  Court  the  pro-  frlj!^ ^^'^^  "^^ 

oeedings  in  a  cause  of  HdUeU  v.  Vtgne,  which  had  been  ^^^^"^^^ 

conmienced  in  the  Court  of  Common  Pleas.     He  did  not  Common  Pleas, 

move  on  affidavit,  but  applied  for  the  order  to  remove  the  defendant 

cause,  as  a  matter  of  right,  upon  his  own  allegation,  that  ^'^^  th^ 

the  profit  of  the  Crown  came  in  question  in  it.    Accor^ng  ***•  ^<^'*"  ^^, 

to  the  statement  of  the  learned  Attorney-General,  the  cir-  the  Umita  of 

_,  ^ ..  the  forest  of 

cmnstancee  were  as  loilows :—  Waitham,  that 

The  cause  of  HaUeU  v.  Vigne  was  an  oidinary  action  of  ^'^f  J^"^ 
trespass  quare  dausum  firegit.     The  defendant  (who  was  right  of  her 
not  an  officer  of  the  Crown)  pleaded  to  the  action,  first,  foreat/and 
tiiat  the  Chief  Justice  in  Eyre  had  granted  to  him  the  tiespana  aa^ 
defendant  a  license  to  hunt,  shoot,  &c.  in  the  forest  of  tiie  servant  and 

^  '  bj  command  of 

Waltbam,  in  the  county  of  Essex;  that  the  locus  in  quo  theQoeen. 

was  within  the  limits  of  the  forest ;  that  certain  fences  set  (after  a  two 

up  by  the  pliintiff  mterfered  witii  the  defendant's  rights  ^^'^^^  ^' 

iherdbi,  and  that  he  comnutted  the  alleged  trespasses  for  f^^^'L 

the  purpose  of  removing  those  fences,  &c.    The  second  was  plaintiff)  or- 

dered  the  canse 
to  be  removed 
into  the  oflioe  of  Fleas  of  the  Ezeheqner,  hj  a  role  abaoloto  in  the  first  instance,  on  the  all^pi- 
tioa  of  the  Attomej-General  that  the  profit  of  the  Crown  came  in  question  in  the  caase }  Um 
piBBitiff  being  put  in  thesame  state  of  forwardness  as  he  was  in  the  Coort  of  Comnon  Pleas. 

VOL.  XV.  H  M.  W^ 
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1946.        a  plea  of  liberum  tenementum  in  her  MigOBty^  and  stated, 

^^Qji^^     that  the  defendant^  aa  her  M^jealy'a  aervant,  and  by  her 

••  oommaadi  anterod  &o.  and  pulled  down  the  fenoea:  ib% 

to  this  plea  traTersed  the  title  of  h«r  Mqeaty, 


and  an  iaaoe  was  joined  thereon.  The  fimrth  plea  waa> 
that  the  locus  in  quo  was  within  the  limita  of  the  forest  of 
Waltham;  that  her  Majeatj  waa  seised  in  fee»  in  right  of 
her  Crown,  of  and  in  the  said  foreet;  and  thati  the  locua  in 
quo  being  wrongfuUy  indoeed  and  fenced  in,  the  defend- 
ant, as  the  servant  of  her  Majesty,  and  by  her  command, 
entered  and  pulled  down  the  fences,  &c.  To  this  plea  the 
defendant  replied,  that  the  dose  in  which  &c.  was  not  the 
dose,  soil,  and  fireehold  of  our  lady  the  Queen*  There 
were  also  new  assignments,  imd  the  defendant  was  under 
tenns  to  plead  iasuably  thereto,  and  to  take  sh<Mrt  notice  of 
trial  for  the  next  assizes  for  the  county  of  Essex.  In  last 
Teim,  an  infonnation  of  intrusion  was  filed  against  the 
plaintiff  in  that  action,  Hallett,  for  an  encroachment  upon 
the  royal  forest  of  Waltham ;  and  the  trespass  which  was 
the  sulgect  of  the  action  was  one  alleged  to  have  been  com- 
mitted by  the  defendant  Vigne  in  abating  that  encroach- 
ment. 

A  two  days'  notice  of  this  motion  having  been  given  to 
the  plaintiff  Hallett» 

Montagu  Chambers  and  fVUks  appeared  on  his  part  to 
oppose  the  application.— The  prerogative  of  the  Crown 
does  not  apply  to  this  case,  for  this  b  not  an  action  in 
which  the  title  or  profit  of  the  Crown  comes  in  question, 
so  as  to  furnish  any  ground  for  the  interposition  of  this 
Court.  This  is  an  ordinary  action  of  trespass  qu.  cL  ireg*, 
between  sul^ject  and  subject,  in  no  way  relating  to  the 
Queen's  revenue.  Nor  is  it  like  the  case  of  an  ejectment 
against  the  Crown,  in  which,  no  doubt,  the  Court  (sup- 
poung  that  its  equity  jurisdiction  in  matters  of  revenue 
still  exists)  would  grant  an  injunction  to  stay  the  proceed- 
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nigB.    But  the  CSourt  will  not  interfere  with  the  right  of        1846. 
the  subject  to  sue  in  another  oonrl^  unless  there  are  prece-      a^7^!q]^ 
dtnta  for  such  a  course ;  and  there  is  no  precedent  for  re-  9, 

moving  into  this  court  the  proceedings  in  an  action  between 
subject  and  sabject*  merely  because^  on  a  collateral  issue 
xaise4  by  the  defcindant,  the  title  of  the  Crown  is  set  up  as 
a  ilefenoe  to  the  action*  In  order  to  sustain  the  applicar 
tion,  the  Attomey-General  is  bound  to  shew  a  general 
pierogative  in  the  Crown  to  have  the  proceedings  taken  in 
this  Courty  whenever  the  title  of  the  Crown  to  land  inci- 
dentally comes  in  issue  between  subject  and  sutyeci  It  is 
submitted,  iurther»  that  this  Court  has  no  peculiar  jurisdic- 
tion in  matters  relating  simply  to  the  title  of  the  Crown  to 
Imdt  though  it  is  otherwise  as  to  matters  of  revenue.  Bul^ 
at  all  events,  the  prerogative  does  not  extend  to  such  a  case 
ss  this.  It  is  an  extraordinary  doctrine,  that  when  a  party 
bxings  an  action  for  breaking  and  entering  a  dose  of  which 
he  is  possessed,  and  after  he  has  proceeded,  perhaps,  up  to 
the  very  point  of  trial,  without  the  least  intimation  that  the 
opposite  party  derives  any  right  or  authority  from  the 
Crown,  he  may  be  stopped  by  an  allegation  of  some  secret 
title  in  the  Crown,  and  told  that  he  ought  to  have  sued  in 
the  Exchequer.  [Pollock,  C.  B. — Ko,  he  may  sue  in  any 
court  he  pleases;  but  as  soon  as  the  Crown  in  fact  asserts 
its  title,  and  interposes  to  make  itself  a  party  in  the  cause, 
the  case  assumes  a  new  aspect,  and  the  Crown  has  a  right 
to  say  the  cause  shall  be  tried  in  this  court]  The  interests 
of  the  Crown  may  be  equally  protected,  by  the  Attorney- 
General's  demanding  a  trial  at  bar  in  the  court  in  which  the 
cause  is  depending.  [P2a^,  B.  -- You  contend,  that,  this  being 
an  ordinary  action  of  trespass  between  sutyect  and  aulyect, 
the  prerogative  of  the  Crown  does  not  apply :  but  there  are 
authorities  strongly  against  you  upon  that.  There  is  the 
case  of  iMmb  v.  Ounman{a\  which  was  an  action  of  tres- 

(a)  Parker,  14P. 
h2 
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1846.        pass,  brought  by  the  plaintiff  in  the  Court  of  TSin^B  Bench, 
^^^^^^     for  taking  a  quantity  of  wine,  alleged  to  be  the  property  of 
••  the  plaintiff.    The  defendant  justified,  as  servant  of  the 

Duke  of  Cleveland,  the  taking  of  two  tuns  of  wine,  tor 
duties  of  piisage,  under  a  grant  fit>m  Ejng  Charles  II.  to 
the  duke's  fither;  and  that  cause  was  removed  into  this 
eourt.  Again,  in  Hardres's  Beports,  (p.  176),  there  is  (his 
case : — ''  Hanunond  was  outlawed  at  the  suit  of  another 
person,  and  lands  in  his  possession  were  extended.  A  third 
person,  that  claimed  a  title  to  those  lands,  brought  an  action 
of  ejectment  for  them,  and  pleaded  to  the  inquisition ;  and 
an  injunction  was  prayed  for  the  King  to  stay  proceedings 
at  law,  and  it  was  denied ;  because,  although  a  person  out- 
lawed cannot,  after  extent,  prevent  or  avoid  the  king's  title 
by  any  alienation,  as  appears  by  the  10  Hen.  7,  yet  the  out- 
lawry gives  no  such  privilege  to  the  possesion  of  adissdsor, 
but  that  the  disseisee  may  enter  and  bring  his  ejectment ; 
for  by  the  outlawiy  the  king  has  a  title  only  to  the  profits, 
and  no  interest  in  the  land.  But  it  was  ordered,  that  the 
plea  to  the  inquisition  should  be  tried  first,  and  that  the 
ejectment  should  be  brought  in  this  Court,  because  the 
king's  revenue  was  concerned.'']  Those  cases  are  distin- 
guishable from  the  present  The  latter  was  a  case  where 
there  had  been  process  on  a  judgment  of  outlawry ;  there 
was  a  writ  of  capias  utlagatum,  and  an  inquisition  thereon, 
which  was  traversed  by  a  person  who  claimed  title  to  the 
lands  which  by  the  inquisition  were  found  to  be  the  lands 
of  the  outlaw.  That  traverse  was  the  proper  mode  of  try- 
ing whether  the  hand  of  the  Crown  should  or  should  not  be 
amoved  from  the  lands ;  so  that  the  result  of  that  traverse, 
and  equally  so  of  the  ejectment,  directly  affected  the  interest 
of  the  Crown.  [Ftatt,  B. — ^By  the  pleadings  in  this  case, 
there  is  a  direct  question  of  the  Crown's  title :  is  not  that 
enough  ?]  The  finding  of  the  issue  one  way  or  other  will 
not  affect  the  interest  of  the  Crown ;  it  will  be  binding  only 
as  between  the  parties^  and  will  be  no  estoppel  as  agunst 
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the  CrowHj  so  as  to  affect  its  title.  In  truths  the  real  ques- 
tion on  these  pleadmgs  is,  not  whether  the  locus  in  quo  is 
part  of  the  soil  and  freehold  of  her  Majesty^  but  mmply  whe- 
ther the  lunits  of  the  forest  extend  over  the  land  on  which 
these  fences  were  made.  There  is  no  question  raised  as  to 
the  title  to  the  soil  and  freehold  of  the  forest;  and  the  de- 
fendant is  a  mere  licensee  und^  a  forest  license,  and  not  the 
oflicer  and  servant  of  the  Crown.  [Aldersan,  B. — The  issue 
on  the  fourth  plea  brings  directly  in  question  thetideof  the 
Ciown;  and  if  theze  be  any  one  issue  upon  which  the  Crown 
may  interfere  at  the  trial  of  the  cause,  that  is  enough  to  war- 
rant the  application  to  haye  the  cause  tried  in  this  court] 
But  the  question  raised  by  the  plea  is  not  one  which  ynSl  be 
disputed  by  the  Crown ;  because  it  is  not  pretended  that 
the  Crown  daims  the  plaintiff's  land,  but  only  daims  that  it 
is  witiiin  the  regards  of  the  forest,  which  is  a  question  not 
at  all  raised  by  the  pka.  On  this  ground,  therefore,  the 
profit  of  the  Crown  does  not  appear  to  come  in  question  in 
the  action,  and  so  the  prerogative  of  the  Crown  does  not  ap- 
ply. In  Cawihame  v.  CampbeU^a),  which  is  the  leading  case 
oa  this  subject,  £yre,  C.  B.^  states  the  prerogative  as  apply- 
ing ''where  the  matter  of  suit  in  another  Court  touches  tiie 
profit  of  the  king;"  and  says  that  then,  on  the  prayer  of  the 
Attorney-General,  the  action  is  to  be  removed.  And  he 
then  refers  in  tiie  following  terms  to  the  case  of  Zomd  V.  Gtcn- 
num : — **  That  was  an  action  between  the  Duke  of  Cleve- 
land's bailiff  and  some  other  persons  of  the  town  of  Rye, 
upon  a  demand  of  prisage  of  wine;  and  tiiere  was  an  issue 
joined  upon  this  question,  whether  the  town  of  Bye  was  en- 
titled to  be  exempted  from  this  claim  of  prisage.  The  king 
had  a  reversionary  interest  in  the  prisage,  because  it  was 
granted  to  the  Duke  of  Cleveland  in  tail;  and  in  respect 
of  this  interest,  it  was  held  that  the  king  had  a  right  to  de- 
nre  that  that  cause  might  be  removed  into  the  Court  of 

(a)  1  Anstr.  205,  a* 
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1846.        Exchequer;    uid  the   cause  was   accordingly  remoyed." 
AiT  -G«K       [J^<^*^>  B. — I  am  quite  at  a  loss  to  see  how  you  distinguish 
9*  that  case  from  the  present:  it  seems  to  me  to  be  exactly 

in  point.]     That  was  an  action  brought  against  a  reyenue 
officer,  and  the  question  in  it  related  directly  to  a  branch  of 
the  king's  reyenue.     [Pctrkej  B. — Surely,  whether  particu- 
lar land  is  within  the  regards  of  the  forest  of  Waltham, 
touches  the  Queen's  profit.  Whether  the  right  of  the  Queen 
extends  oyer  the  locus  in  quo,  is  within  the  issue  in  this 
cause ;  and  surely  it  is  of  great  importance,  as  regards  the 
reyenue,  whether  the  fbrest  extends  oyer  one  acre  or  fiye 
thousand ;  of  just  as  much  as  the  question  in  the  case  of 
Lamb  y.  6runmaii,  namely,  whether  tiie  right  to  the  prisage 
of  wine,  which  existed  oyer  the  kingdom  generally,  extended 
to  the  port  of  Rye.    I  do  not  see  how  you  can  draw  any 
distinction  between  that  case  and  the  present]     The  dis- 
tinction  is,  that  that  was  a  question  relating  to  the  duties  of 
reyenue,  and  not  to  tiie  titie  to  land     [Aldersan,  B. — ^Lord 
Cohef  in  the  4th  Inst.,  c  II,  p.  112,  speaking  of  the  profit 
of  the  king,  says — *^  This  profit  is  either  immediate  or  rnedi** 
ate;  inmiediate,  as  of  lands,  rents,  franohiias,  hereditaments, 
debts,  duties,  accounts,  goods,  chattels,  and  other  profits  and 
benefits  whatsoeyer  due  to  the  king$  mediate,  as,  first,  the 
privilege  of  the  officers  and  ministers  of  the  Court ;  for  two 
things  do  principally  support  the  jurisdiction  of  a  Conrt» 
namely,  tiie  just  presenration  of  the  dignity  of  it,  and  the 
due  attendance  of  the  officers  and  ministers  of  the  same,  to 
sue  and  be  sued  in  this  Court.''   The  only  diffiirsnee,  there- 
fore, between  the  privilege  of  the  officer  and  tiie  profit  of 
the  king  is,  that  the  one  is  called  the  immediate  and  the 
other  the  mediate  jurisdiction.]    The  defendant  in  this  case 
is  no  officer  of  the  Crown.     [Aldersan^  B. — The  rule  which 
is  laid  down  is,  that  all  questions  touching  the  profit  of  the 
Crown  are  to  be  tried  in  this  Court     Here  the  question  is 
ndsed,  whether  the  locus  in  quo  is  within  the  limits  of  the 
forest  of  Waltiiam.  Can  it  be  doubted  that  that  is  a  matter 
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the  profit  of  the  Crown  ?    Whare  an  action  k        |846. 
bxoo^t,  in  whioh  the  oonduet  oi  an  offioer  of  the  Crown  ia      "    Jo  " 
bfon^t  into  que8tion»  the  iiiattey»  though  in  difpute  in  an-  v* 

other  Court,  is  brought  here,  because  it  is  a  matter  whioh, 
mediofeelj,  tonefaes  the  profit  c^  the  Cimnii  bb  regarding  the 
due  Bnefeoitation  and  support  of  its  offic^B.  The  cases  of 
dBoeae^  aeoordiag  to  Lord  Coke,  fve  in  truth  cases  touching 
the  profit  c^  the  king}  and  k  rf«Uy  seems  impossible  tp  dis- 
tii^^uah  those  oases  from  the  present*]  In  Bac*  Abr.,  Pre^ 
ngalive,  (H  7\  where  the  cases  are  coUepted,  it  is  said — 
'^  Whem  the  king's  reveoue  is  eoncemed  in  the  event  of  a 
it  ahall  be  remoyed  firom  any  other  Court  whi^  the 
is  l»o«ghl»  into  the  0$ce  of  Pleas  of  th0  Exchequer;" 
and  the  case  ci  I^n^  v.  Ounnum  is  thmi  set  forth,  in  the 
leroiB  abeady  r^erv^d  to,  And  it  will  be  found  that  all  the 
oases  there  stated  were  actions  referring  directly  to  the  oiv 
dinary  levenqe  of  the  Crown,  in  the  shape  of  monies,  duties^ 
oi  onstrais  i  but  thete  is  nothing  to  shew  that  the  preroga^ 
life  applies  to  caves  in  which  the  title  of  the  Crown  to  land 
einnes  in  question  npon  »  mere  trilateral  issue  between  sul>- 
jeet  and  Mbjeet, 

But  secondly,  there  should  at  all  events  have  been  a  rule 
to  shew  cause.  The  Attorfiey^General  v.  Kingeion  (a)  is  a 
pnoedspt  Hoit  sudi  a  pourse.  Jt  will  be  said  thi^  here  the 
plaintitf  has  had  notice  of  the  application ;  but  it  is  not  sucha 
notice  as  would  enable  him  to  eome  properly  prepared  to  re- 
sist it;  it  ought  at  least  to  have  been  a  four  days'  notice, 
according  to  the  practice.  The  object  of  the  notice  is,  that 
the  party  may  be  heard  upon  it,  which  ought  to  be  upon 
a  reasonable  notice.  [^PoOoch^  C.  B. — ^You  are  no  doubt 
entitled  to  be  heard;  tiie  only  question  is,  whether  the 
notice  is  to  be  a  two  days'  or  a  four  days'  notice.  Upon 
looking  into  my  Brother  Manning^e  book  (i),  I  find  that  four 
days'  notice  was  usually  given ;  but  the  autiiority  there  re- 
ferred to  is  an  anonymous  case  in  Anstruther,  where  all 

(a)  8  M.  &  W.  168.  {h)  Mann.  Ezoh.  Pr.  IOC. 
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1846,  tliat  10  said  is ''  upon  notice,"  not  mentioning  any  time.  The 
Queen's  Kemembranoer^  howeverj  certifies  to  us  that  the 
practice  is  two  days'  notice— one  dear  day;  and tiiat notice 
yoa  have  had.] 

If,  then,  the  Court  determines  to  interpose  to  remove  the 
action  in  this  case,  the  qaestion  will  be  on  what  terms.  Ac* 
cording  to  tiie  case  in  Anstmther,  the  role  should  call  on  tiie 
defendant  to  appear  to  accept  a  declaration,  and  to  put  the 
plaintiff  in  the  same  state  of  forwardness  in  this  as  he  was  in 
the  other  Court.  The  plaintiff  will  be  obliged  to  ^ve  up 
his  proceeding  in  the  Common  Pleas,  and  must  sue  out  a 
fresh  writ  of  summons  in  this  Courts  in  order  to  conunence 
the  action  in  conformity  with  the  requirem^its  of  the  stat. 
1  &  2  Vict,  c  110;  and  then  he  must  deliver  his  dedani* 
tion,  and  have  the  pleas  delivered  to  him,  and  the  replication 
and  new  assignments  must  be  delivered  to  the  defendant 
The  rule,  therefore,  ought  to  be  in  more  special  terms  tiian 
before  the  statute  of  Victoria,  when  the  piactice  was  more 
loose.  [The  Attamey^General  suggested,  that  no  terms 
ought  to  be  engrafted  on  the  role;  but  that,  if  the  Court 
would  state  tiie  practice,  it  would  be  pursued.  JPoUoek,  C. 
B. — The  plaintiff  ought  certunly  to  be  placed  in  tiie  same 
state  of  forwardness.  There  must  be  a  writ,  otherwise  no 
writ  of  error  will  lie.  JParke,  K^--The  plaintiff  must  com- 
mence de  novo,  and  by  the  statute  he  can  only  commence 
by  writ,  to  which  the  defendant  must  appear,  and  tiie  same 
pleadings  are  to  be  considered  as  the  pleadings  consequent 
upon  that  writ] 


The  Attorney-General,  the  SoUeiior-General,  Jervis,  and 
W.  F.  PoUock,  appeared  for  the  Crown,  but  were  not  called 
upon  to  aigue. 

Pollock,  C«  B. — There  is  no  doubt  whatever  in  the  mind 
of  the  Court,  that  in  this  case  the  rule  must  be  made  abso- 
lute as  prayed.  There  has  been  some  misapprehension, 
during  the  discussion,  as  to  the  nature  of  this  proceeding. 
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It  k  an  application  on  tlie  part  of  Ihe  Crown,  to  remoTe  into       1846. 
tlus  Court  an  action  commenced  in  the  Conunon  Pleaeu 
Now  it  appears  to  have  been  the  practice  of  the  Courts  (a 
practioe  fiom  which  we  shall  not  depart,  either  now  or  on 
9BJ  other  occam<m),  that  such  an  application  shonld  be  made 
on  notice  to  the  other  party;  but  the  proceeding  in  this 
Court  is  not  by  a  rule  to  shew  cause ;  it  is  an  application 
for  a  mle  absolute  in  the  first  instance,  only  ^ying  notice 
to  the  other  nde,  in  order  that  they  may  come  in  and  be 
heard.    Accoidingly,  the  Court  haye  heard,  at  conmderabie 
lengtii  (I  do  not  say  at  a  greater  length  than  the  im- 
portance of  the  case  required),  every  thing  that  could  be 
uiged  to  induce  the  Court  to  refiise  tiiis  rule.    It  is  said» 
thai  this  is  an  application  whidi  the  Court  ought  not  to  en- 
tertain at  all:  and  Mr.  JFUkt  also  contended,  for  some  time^ 
that  the  defendant  was  entitied  to  be  heard.    Now,  if  by 
that  it  was  meant  that  there  ought  to  be  a  rule  to  shew 
cans%  and  that  he  should  be  heard,  in  the  ordinary  way,  by 
aflSdavits,  and  by  shewing  cause,  I  think  Mr.  fFWes  was 
not  well  founded  in  that  proposition:  butif  his  meaning  was^ 
that  the  party  ought  to  be  heard,  inasmuch  as  notice  had 
been  giyen  with  the  view  to  his  bdng  heard,  tiien  I  think 
he  was  perfectly  right;  and  this  being  an  application  in  a 
case  in  which  the  Crown  does  not  appear  to  be  interested  as 
a  party  to  tiie  record,  but  where  the  Crown  interposes  to 
take  up  the  case  of  tiie  defendant,  tiie  defendant  is  really 
brought  here  on  the  part  of  the  Crown,  and  is  in  Court  for 
the  purpose  of  obeying  the  directions  of  the  Court    Witii 
respect  to  the  substance  and  the  merits  of  the  case,  I  cannot 
distinguish  this  case  in  any  way  from  those  which  have 
been  referred  to  during  the  argument    If  an  act  has  been 
done  by  any  person  on  behalf  of  the  Crown,  and  that  is 
made  the  subject  of  an  action  of  trespass,  it  is  a  matter  of 
oomne  that  tiie  action  should  be  moved  into  this  Courts 
at  the  instance  of  the  Crown,  by  rule  absolute  in  the  first 
instance.     Then  the  parties  may  be  heard,  no  doubt,  in  the 
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IB46.        ssme  way  that  a  party  may  be  heard  to  shew  cause  against 
a  rule  for  an  attachment^  when  the  contempt  is  perfectly 
dear;  but  I  apprehend,  that»  where  an  action  of  trespass 
is  brought  against  a  Queen's  officer,  and  it  is  prDposed, 
on  the  part  of  the  law-officers  of  the  Grown,  to  remove 
it  into  diis  Oourt,  their  right  to  do  so  is  now  so  well  esta- 
blished, that  I  diould  little  expect  such  an  application  to  be 
resisted.    It  ia,  in  truih,  a  proceeding  as  Utile  cBsputable  as 
any  ordinary  motion  which  is  founded  on  the  well-known, 
established,  bdA  daily  occurring  practice  of  the  Oourt     It  is 
said,  however,  that  this  is  an  action  between  subject  and 
subject,  respecting  a  matter  which  relates  to  land,  and  not 
to  a  mere  question  of  revenue;  but  I  think  that  is  at  once 
answered  by  the  practioe.  The  action  of  ejectment  is  primA 
fk/Ae  an  action  merely  between  subject  and  subject,  and  re* 
lates  to  land,  yet  the  prerogative  of  the  Crown  applies  to  that ; 
and  if  the  interest  of  the  Crown  is  oonc^ned,  an  action  of 
ejectm^it  may  be  removed  into  this  Court.    It  may  be  said, 
however,  that  that  does  not  amount  to  an  authority,  because 
the  action  does  not  go  on;  the  reason  of  that  is,  that,  in  this 
Court,  an  action  of  ejectment  will  not  lie  agidnst  the  Crown. 
The  party  must  proceed  by  a  petilion  of  right.  In  an  action 
of  ejectment,  we  remove  it,  allbough  we  timely  actually 
extinguish  the  action;  and  therefore  that  is  rather  an  a 
fortiori  argument  for  removing  this  cause,  which  b  sought 
to  be  removed  for  the  express  purpose  of  going  on  witb  it 
But  I  refer  to  that  only  as  an  authority  for  saying  that  the 
prerogative  of  the  Crown  a^^Iies  not  only  to  matters  of 
revenue,  ordinarily  so  called,  but  also  to  a  case  where  land 
is  the  matter  in  dispute.     Then  it  is  said  that  this  action 
does  not  relate  to  the  profits  of  the  Crown, — that  it  does  not 
touch  the  profits  of  the  Crown.     Mr.  WUks  took  a  very 
subtle  distinetion,  founded  upon  the  pleadings,  viz.,  that  the 
title  of  the  Crown  is  admitted  to  the  forest,  but  the  dispute  is 
whether  this  is  part  of  the  forest  or  not    If  the  contention 
be  whether  the  forest  actually  includes  within  its  bounds 
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a  eertain  tnot  of  ooimtiy,  it  matten  not  whether  it  it  one         1846. 
acre  or  five  hundred — surely  no  one  can  say  that  the  profit      a„  Iq,^ 
of  the  Crown  ia  not  toodiedy  when  we  have  an  inquiry  *- 

aiinng  outofihe  pleadlngB^  achnitting  llie  title  of  the  Crown 
totfie  finest,  but  denying  that  the  right  of  the  down  eziata 
orer  the  locoa  in  quo,  beeause  it  ia  not  part  of  the  finmt 
where  the  right  does  exist ;  and,  as  has  been  suggested  by 
my  Brodier  Parkej  if  this  is  a  question  of  boundary,  the 
Crown  is  materially  interested,  although  this  is  a  suit  be* 
tween  party  and  party;  for  this  might  become  evidence 
heiealler  against  the  Crown,  as  to  wliat  are  the  bounds  of 
dbe  finest  in  question,  this  being  a  right  of  a  public  naturSi 
Hie  genend  praodoe  of  the  Court,  then,  being  well  esta» 
Uished  in  cases  of  revenue,  where  the  interest  of  the  Crown 
IB  concerned,  and  being  also  well  established  in  cases  of  land, 
by  the  oourse  pursued  in  the  ease  of  an  aetion  of  ^eetment, 
wlwt  is  th^fe  to  prevent  Ihe  ap[dica|ion  of  the  same  rule  to 
the  present  ease  ?    Does  this  ease  touch  the  profit  of  the 
Crown  P    It  settns  to  me  that  it  does.  Does  the  title  of  the 
Oown  come  in  questiim?    Why,  it  ccnnes  immediately  in 
queslidiiy  as  i|i  the  ease  Bsftrred  to  Iqr  my  Brother  Parke^ 
and  whidi  appears  to  me  to  be  direody  in  pdnt.    Then  it 
is  said  we  ought  to  impose  certain  terms»    I  think  the 
Atlomey-OeBMNd  is  prepay  cautious  in  not  pwmitting  it 
(as  fitt  as  he  ii  able  to  prevent  it)  to  be  supposed  that  this 
rule  is  made  absolute  with  any  new  terms.    The  rule  is, 
however,  to  be  made  absolute  with  this  underatanding,  that 
the  plainlaff  is  to  be  plaoed,  with  reference  to  the  proceedings 
b  tlita  Court,  in  a  rituation  exactly  the  same  in  point  of 
advamsement  as  he  was  in  the  Ccnnmon  Pleas.    The  mode 
m  whi^  that  is  to  be  done,  I  own  I  should  have  thought 
would  rather  be  a  matter  to  be  settled  by  the  parties,  or  by 
the  (Acer  of  the  Court;  but  I  think  that,  without  any  ex- 
press direotion  of  the  Court,  it  carries  with  it  a  wrtt»  if  a 
writ  be  aeoessary ; — ^it  carries  every  thing  that  is  necessary 
to  put  tba  pluintiff  ia  ^  position  as  fiivourabla,  And  aid  far 


108  CASES  IN  TBI  BXCHBQUBB, 

1846.        advaneed,  and  as  safe  as  he  was  in  the  other  Court.    I  be* 
ATT.rouf.     ^®^^  ^  ^^^  ^^^  adverted  to  all  the  points  that  have  been 
*•  made ;  and  it  appears  to  me  to  be  perfectly  dear,  that  the 

Crown  is  entitled,  in  the  ordmary  way,  to  take  from  the 
jniisdiction  of  the  Common  Pleas  the  action  that  has  been 
commenced  there,  and  place  it  in  this  Court,  in  the  same 
state  of  advancement  as  it  was  in  the  other  Court  Por 
these  reasons,  I  am  of  opinion  that  the  rule  must  be  granted 
in  the  manner  prayed  by  the  Attomey-CreneraL 

Parke,  B. — ^I  entirely  agree  with  my  Lord  Chief  Baron; 
and  he  has  gone  so  fuUy  into  the  case,  that  I  think  it 
quite  unnecessary  to  add  anything  to  what  has  fidlen  fiom 
him. 

Aldisbson,  R — I  am  quite  of  the  same  opinion.  This 
is  a  matter  that  clearly  touches  the  profit  of  the  Crown ; 
and  really  the  whole  arises  out  of  this,  that  in  ancient 
times  it  was,  for  the  convenience  of  all  parties,  agreed  that 
the  Court  of  Queen's  Bench  should  have  certain  peculiar 
jurisdictions,  the  Common  Pleas  certain  other  peculiar  juris* 
dictions,  and  the  Court  of  Exchequer  certain  others.  Among 
the  last,  belonging  to  the  Court  of  Exchequer,  was  asrigned 
the  jurisdiction  in  all  those  cases  which  touched  the  profit  of 
the  king;  and  in  order  to  bring  them  here,  this  process  must 
be  adopted.  It  is  not  in  truth  any  claim  of  prerogative  ad- 
verBc  to  the  subject,  because  it  belongs  to  the  Crown.  You 
caimot  indict  a  person  in  the  Exchequer  or  in  the  Common 
Pleasi,  nor  can  you  bring  a  quare  impedit  in  the  Court  of 
Queen's  Bench,  or  in  the  Exdiequer,  unless  the  king  him- 
self be  personally  concerned:  but  the  subject  is  as  well  off 
in  the  one  Court  as  in  the  other. 

Platt,  B. — ^It  appears  to  me  to  be  dear  from  the  plead- 
ings in  this  case,  that  the  motion  of  the  Attomey-Oeneral 
ought  to  be  successfuL  We  find  upon  the  pleadings,  on  the 
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fourth  plea,  a  direct  assertion  on  the  part  of  the  defendant        184^. 
of  the  right  of  the  Crovm,  and  a  justification  by  him,  under     ^„Ig«n 
that  right,  of  the  acts  which  he  is  called  upon  to  answer.  »• 

To  that  it  is  replied,  that  the  Queen  has  not  the  soil  or 
fieehold ;  does  that  raise  no  question  of  right  in  the  Crown? 
Surely  it  raises  a  question  of  right,  in  the  first  place,  whe- 
ther the  locus  in  quo  is  a  parcel  of  the  forest,  and  secondly, 
whether  the  Queen  has  the  fee  of  that  parcel  of  the  forest. 
It  seems  to  me  that  it  plainly  raises  a  question  of  the  right  of 
the  Crown;  and  it  is  idle  to  talk  of  that  not  coming  within 
the  word  ''profit;"  for  what  is  the  use  of  lands,  except  by 
reason  of  the  profit  which  is  derived  from  them?  If  the 
land  be  taken  away,  indirectly  the  profits  of  the  Crown  are 
taken  away.  It  is  a  matter  relating  to  the  revenue  of  the 
Crown,  for  the  profit  of  the  Crown  is  undoubtedly  in  ques- 
tion. It  has  been  said,  that  in  cases  of  ejectment  the  Crown 
has  not  been  allowed  to  carry  on  the  proceedings  in  this 
Court  Is  there  not  a  very  plain  answer  to  that,  viz.  that  it 
is  the  prerogative  of  the  Crown  not  to  be  sued  by  writ?  and 
it  would  be  one  of  the  most  absurd  proceecUngs  in  the  world 
for  the  Crown  to  command  itself.  It  is  the  prerogative 
of  the  Crown  not  to  be  sued  by  writ,  and  therefore  another 
proceeding  is  adopted,  called  a  petition  of  right,  upon  which, 
if  it  is  successfidj  the  direction  of  the  Crown  is  ''that  right 
shall  be  done."  Hammxmtt  case  appears  to  me  directly  in 
point.  There  an  outlawry  had  taken  place,  and  an  inquisition 
issued;  the  party  under  that  inquisition  held  the  land,  and 
the  party  dissdsed  brought  ejectment,  and  also  traversed 
the  inquisidon,  which  he  had  the  right  to  do,  and  then, 
upon  application  to  this  Court,  that  proceeding  was  al- 
lowed to  go  on,  and  the  ejectment,  which  was  inter  partes, 
between  the  disseisee  and  disseisor,  was  directed  to  be  re- 
moved into  this  Court ;  shewing  that  the  cases  alluded  to  in 
the  note  in  Anstruther  are  not  applicable  only  to  the  case 
where  the  tenant  of  the  Queen  is  the  party  in  possession. 
If  the  Queen  herself  is  in  possession,  no  subject  can  miun* 
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1846.        tain  cgectmesit  againBt  her;  the  only  mode  of  proceeding  is 

Att.-Gsn.     ^7  P^ti^on  of  right.    If  the  subject  is  in  posseaeion,  cUum- 

*      *'  ing  a  right  under  the  Crown,  then  the  ejectment  may  be 

maintained;  but^  at  the  su^^^efltion  of  the  Attomey-Genersl 

the  prooeediog  would  be  brought  into  this  Court 

Bule  absolute. 


Jan.  27,28. 


Pbtoh  v.  TxPtm* 


The  tenant  for  I  HIS  was  an  action  on  the  casej  for  resouing  out  of  the 

being  indebted'  oustody  of  the  law  Certain  growing  cropSfl  belongifigto  one 

toMs hn^ord,  g^^iel  P^)e,  which  had  been  taken  in  execution  under  a 

^h-^h^^'  fl.  fa.  issued  upon  a  judgment  recovered  by  the  plaintiff 

hold  goods,  lire  against  Papc*    The  defendant  fdeadedi  that  the  said  grow* 

mrn,  aa  weu'L  ^^  OTops,  in  the  declaration  alleged  to  have  been  seized, 

Ptock  aa  then  ^^j^  ^lot  the  growing  crops  of  the  said  Samuel  Fape :  on 

growing  upon  ^  o  o         jr^  mt' 

the  farm,  uten-  which  issue  was  joined. 

ments  of  hu-*  At  the  trial,  before  Boffe,  B.,  at  the  last  assizes  at  York, 

a/T^/moR/!^  the  following  facts  appeared  in  evidence ; — 

right  and  m-  i^  ^Jjq  month  of  July,  1843,  a  bill  of  sale  was  executed 

tereit  yet  to  '' 

came  md  wi.  by  the  said  Samuel  Pape  to  the  defendant,  (who  was  his 
tothe farmed  landlord  of  the  farm  therein  mentioned),  in  the  following 
hSd  Uie  iaid  *®™*  •"""  "^^  indenture,  made  the  8th  day  of  July,  a.  d. 
goods,  cattle,     1843,  between  Samuel  Fape,  of  EUerbeok,  in  the  county  of 

chattels,  ten- 

ant  right,  ef-  York,  farmer,  of  the  one  part,  and  John  Tutin,  of  North- 
thhigs^tothe  allertou,  in  the  said  county,  mercer,  of  the  other  part: 
landlord,  in       Whereas  the  said  Samuel  Pape  is  indebted  to  the  said 

trust  to  sell,  '^ 

and  thereout  to  John  Tutiu  in  the  sum  of  £640,  secured  to  be  paid  to  the 

pay  the  debt, 

and  to  pay  over 

the  surplus  to 

the  tenant:  and  the  tenant  thereby  granted  to  the  landlord  lioesae  and  authority  at  any  time  td 

enter  upon  the  farm,  and  take,  carry  away,  and  sell  the  goods,  &c.  thereby  assigned: — Held^  that 

under  this  assignment  the  tenant's  interMt  in  crops  grown  in  Aiture  years  of  the  term  passed  tb 

the  landbrd. 
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aaid  John  Tatin  or  hu  order,  on  demand,  with  interest  1846« 
for  the  iame  after  the  rate  of  5/.  for  £100  for  a  year,  by 
the  piomiaaoiy  note  of  the  aaid  Samuel  Pape»  bearing  eten 
dale  with  theae  preoentas  And  whereas  the  aaid  &  Pape^ 
bdng  deaboua  to  dlaoharge  the  oaid  sum  of  £640,  so  due 
and  owing  to  the  said  John  Tutin  as  aforesaid,  hath  pro* 
posed  and  agreed  to  make  snob  an  asmgnnient  to  the  said 
Jdm  Tutin  as  is  hereinafter  mentioned:  Now  this  inden- 
ture witnesseth,  that»  for  the  oonaidftTations  aforesaidy  and 
also  for  and  in  confliderBtion  of  the  sum  of  10s.  of  law* 
fill  British  money  by  the  said  John  Tutin  to  the  said 
Samuel  Pape  in  hand  well  and  truly  paid  at  or  befisre  the 
sealing  iknd  deliy^  of  these  presents,  the  reoeipt  whereof 
18  hereby  acknowledged,  he  the  said  Samuel  Pape  hath 
gmnted,  bargained,  sold,  deliveted,  assigned,  set  oyeri  and 
confirmed,  and  by  these  presents  doth  gran^  bargain,  sell, 
deliyei^  assign,  set  oyer,  and  Confirm  unto  the  said  John 
Tutin,  his  executors,  administrators,  and  asrigns,  all  die 
household  goods  and  furniture,  beds,  bedding,  plate,  linen, 
cfaina»  household  utensils  and  implements  of  household,  and 
all  the  horses,  cows,  heifers,  sheep,  pigs,  and  other  oattloi 
and  all  the  hay,  com,  and  grain,  as  well  in  stock  and  in  the 
bam  and  granary  as  now  standing,  growing,  and  being  upon 
the  fiirm  and  premises  of  him  the  said  Samuel  Pape,  situ-* 
ate  in  the  township  of  Ellerbeck  aforesud,  or  elsewhere  in 
the  said  county  of  York,  and  all  the  carts,  wagons,  gears, 
and  husbandry  and  dairy  utensils,  goods  and  chattels  of  him 
the  said  S.  Pape^  in  and  about  bis  dwelling-house  and  farm, 
situate  and  being  at  Elletbeck  aforesaid ;  and  also  all  the 
tenant'fighi  and  inier€st  yet  to  come  and  unesfpited  of  him 
the  said  Gk  Pape,  o&  in,  and  tp  the  said  fiinn  and  premises: 
to  haye  and  to  hold  the  said  goods,  cattle,  chattels,  tenant- 
righ^  efiects  and  things  hereinbefore  mentioned,  and  in- 
tended to  be  hereby  assigned  unto  the  said  John  Tutin,  his 
executorsi  administrators^  or  assigns,  to  the  intent  that  he 
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1846.  and  thej  do  and  8hall«  as  soon  as  oonvenientlj  may  be,  ab- 
solutely sell  or  dispose  of  the  same,  and  every  part  thereof,, 
either  by  public  auction  or  private  contract,  and  in  such 
manner  as  he  or  they  shall  think  expedient,  and  do  and 
shall,  by  and  out  of  the  money  arising  by  such  sale,  pay  and 
satisfy  the  sum  of  7/.  14^.,  the  expenses  of  preparing  these 
presents,  and  all  the  costs,  damages,  and  expenses  which  he 
or  they  shall  expend,  or  be  subject  or  liable  to,  on  accoimt 
or  in  respect  of  the  said  sal^  or  otherwise  relating  to  or 
concerning  the  execution  of  the  trust  in  him  and  them  re- 
posed, and  after  paying,  satisfying,  and  discharging  such 
costs,  damages,  and  expenses  as  aforesaid,  do  and  shall  in  the 
first  place  retain  and  satisfy  him  the  said  John  Tutin,  his 
executors,  administrators,  and  assigns  the  said  sum  of  £640 
so  due  and  owing  to  him  the  said  John  Tutin  fix>m  the  siud 
S.  Pape  as  aforesaid,  with  the  interest  attending  the  same, 
and  do  and  shall  pay  the  ultimate  residue  or  surplus  of  the 
sidd  trust-monies  (if  any)  unto  the  said  S.  Pape,  his  ex- 
ecutors, administrators,  and  assigns.  And  the  said  S.  Pape 
doth  give  and  grant  unto  the  said  John  Tutin,  his  executors 
and  administrators,  agents,  servants,  and  assigns,  full  power, 
license,  and  authority,  now  or  at  any  time  hereafter,  to 
enter  into  and  upon  the  said  dwelling-house,  farm,  and  pre- 
mises now  in  the  occupation  of  him  the  said  S.  Pape,  and  to 
take,  seize,  sell,  and  carry  away  the  siud  goods,  cattle,  chat- 
tels, effects,  and  things,  hereby  assigned,  and  for  that  pur- 
pose to  break  open  any  lock  or  bolt  belonging  to  him  the 
said  S.  Pape  to  come  at  the  same,  and  to  remove  and  carry 
away  the  said  goods,  chattels,  effects,  and  things,  or  to  con- 
tinue the  same  there,  until  the  same  shall  have  been  sold,  at 
his  or  their  will  and  pleasure.  And  the  said  S.  Pape  hath 
put  the  said  John  Tutin  in  possession  of  the  same  goods, 
cattle,  chattels,  effects,  and  things,  by  delivering  unto  him 
a  key  in  the  name  and  seisin  of  the  whole  at  the  time  of 
the  sealing  and  delivery  of  these  presents.    In  witness,  &a 
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Hie  prindiMl  question  in  the  canse  arose  on  the  oonsinie- 
tion  of  thb  deed,  yiz.,  whether  growing  crops,  not  sown  at 
the  lime  of  its  execution,  passed  under  it  to  the  defendant 
Hie  learned  Judge  thought  at  the  trial  that  thej  did  not, 
and  under  his  direction  the  pkintiff  recovered  a  verdict  for 
£100,  the  value  of  the  growing  crops  sdzed ;  reserraig  leave 
to  the  defendant  to  move  to  enter  the  verdict  for  him,  or  to 
reduce  the  damages  to  a  nominal  sum. 

In  last  Michaelmas  Term,  Martin  obtained  a  rule  nisi 
acoor£ngly ;  against  which 

fFatsan  and  Huyh  HiU  now  shewed  cause. — ^Upon  a  rea<- 
sonable  construction  of  the  whole  of  this  deed,  the  intention 
of  the  parties  appears  to  have  been  to  pass  a  limited  interest 
only;  and  if  so,  the  general  words  relied  upon  on  the  other 
ade  will  not  be  construed  so  as  to  enlarge  that  limited  in<* 
terest.  In  Ringer  v.  Conn  (a).  Lord  Abinger  so  states  the 
rule : — **  I  think  the  distinction  in  all  these  cases  is,  whether 
the  object  of  the  parties  was  to  pass  a  limited  interest  or 
not;  if  it  was,  then  the  rule  is,  that  we  are  not  to  construe 
general  words  so  as  to  enlarge  that  limited  interest**  If  it 
had  been  the  intention  to  pass  the  term,  or  future  crops  upon 
the  land,  surely  more  specific  and  stringent  words  would 
have  been  employed  than  the  words  **  tenant-right  and  in- 
terest yet  to  come  and  unexpired."  Look  at  the  situation 
of  these  parties — ^tenant  and  landlord ;  the  landlord  cannot 
be  supposed  to  have  been  taking  an  assignment  of  the  whole 
term,  and  so  destroying  his  right  to  distrain.  And,  if  it 
were  so,  why  is  it  that  the  landlord  never  took  any  posses- 
ion of  the  land  ?  [^Pollack,  C.  B. — ^You  say  that  the  tenant 
assigned  thereby  everythiog  that  could  be  asdgned,  except 
the  lease?]  Yes ;  whatever  was  the  subject-matter  of  va- 
luation at  that  time,  as  between  an  incoming  and  outgoing 
tenant,  e.g.  the  right  to  cut  furze  or  underwood.     The 

(o)  3  M.  &  W.  347. 
VOL.  XV.  I  M,  w. 


lis 


114  CASES  IN  THE  SXCHEQUER, 

184d«  objeot  was  merely  to  assign  esutbiff  things^  and  thereby  to 
pay  off  the  debt.  Accordinglyi  the  trust  for  sale,  and  the 
license  to  enter  for  that  purpose,  are  immediate :  and  such 
a  license  is  altogether  inconsistent  with  the  supposition  of 
the  land  itself  haying  passed.  The  reasonable  construction, 
therefore,  of  these  words  is,  that  they  were  meant  to  include 
all  that  was  capable  of  being  realised  which  was  upon  the 
land,  ejusdem  generis  with  growing  crops. 

Then,  if  the  interest  in  the  land  does  not  pass,  these  words 
certainly  would  not  pass  a  future  crop  ;  for,  first*  no  words 
are  sufficient  to  pass  a  subsequently  acquired  chattel :  Lunn 
v.  Thornton  {a).  It  was  expressly  decided  in  that  case,  that 
a  deed  of  bargain  and  sale  could  not  pass  the  property  in 
goods  which  did  not  belong  to  the  grantor  at  the  time  of 
sale ;  at  all  events,  unless  there  were  some  new  act  done  by 
the  grantor  after  he  acquired  the  property,  indicating  his 
intention  that  it  should  pass.  But,  secondly,  if  future  crops 
can  pass  by  euch  a  deed,  these  words  are  not  sufficient  to 
pass  them.  If  the  parties  intended  to  pass  the  crops  to  be 
grown  in  future  years,  would  they  have  specifically  men- 
tioned the  crops  then  growing  upon  the  farm  ?  The  rule  of 
construction  applies,  that  expressio  unius  est  exdusio  alteri- 
us, — the  particular  enumeration  of  certain  things  excludes 
the  application  of  mere  general  words  to  other  things  of  the 
same  nature :  Hare  y.  Horton  {b\  Doe  d.  Meyrick  y.  Mey- 
rich  (c).  North  y.  Bishop  of  Ely  (d)^  Rawlins  y,  Jennings  (e), 
Moseley  y.  Motteux  (f) ;  per  Alderson,  B.,  in  Doe  d,  Spilsbury 
v.  Burdett  (g).  The  parties  haying,  in  the  previous  part  of 
the  instrument,  minutely  specified  all  the  different  classes  of 
household  goods,  farming  implements,  cattie,  crops  then 
housed  and  growing,  could  never  have  meant,  by  the  vague 
and  genera]  words,  *^  all  the  tenant-right  and  interest  yet  to 

(a)  1  C.  B.  379.  (e)  13  Ves.  38. 

(b)  6  B.  &  Adol.  715.  if)  10  M.  &  W.  533. 

(c)  2C.  &J.223.  (^)  9  Ad,  &  £.  953 ;  1  P.  & 

(d)  Cited  1  Bulstr.  100.  D.  682. 
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oome  and  onoxpupedt''  toconvey  orope  to  beaown  nod  grown       1846« 
in  fiitare  yean.    These  wordi  ought  therefore  to  be  un* 
dnetood  ••  meening  merely  the  right  which  the  teiuintthea 
had  in  the  ronttfurw  be&te  nn^ntioTiftd- 

DuandaM  and  Addimm  (with  whom  was  Martin)^  in  support 
of  the  role.— -The  question  is,  what  was  the  intention  of  the 
parties  to  this  bill  of  sale^  as  it  is  to  be  ooUected  from  the 
tenueof  the  deeditself*    Clearly  it  was  to  assure  to  the  land- 

• 

lord  eyery thing  which  the  tenant  had  as  tenant^  both  that 
which  was  then  yisible  upon  the  land»  and  that  which  could 
be  upon  it  afterwards  during  the  term — everything  in  esse^ 
eveKything  in  posse.  The  mible  property  is,  as  was  naturalf 
enumerated  first,  and  the  potential  property  afterwards. 
Otherwise,  what  sense  is  to  be  given  to  the  words  ^^  yet  to 
oome  and  unexpired?"  These  words  must  have  some  mean- 
ing, and  must  have  reference  tosomething  in  futura  It  is 
said,  however,  that  subsequently  acquired  chattels  could  fwi 
pass  under  the  deed;  but  that  is  not  so:  the  authorities 
shew,  that,  where  there  is  a  foundation  for  an  interest  in 
fhturo,  ihat  interest  may  pass  by  such  a  deed.  The  case  of 
Grantham  v.  HamUg  (a)  is  decisive  on  this  point  It  was 
there  held,  that  a  party  who  has  the  interest  in  the  land 
''may  grant  all  fruits  that  may  arise  upon  it  after,  and  the 
pr(^)erty  shall  pass  as  soon  as  the  fruits  are  extant:  as, 
(21  Hen.  6,  A.)  a  parson  may  grant  all  the  tithe  wool  he 
shall  have  in  such  a  year,  yet  perhaps  he  shall  have  none." 
The  principle  of  that  dedsion  is  precisely  applicable  here. 
This  party  had  the  potential  interest  which  the  tenant  of 
land  has  in  a  way-going  crop,  which  becomes  an  interest  in 
actual  possession  when  the  crop  is  grown.  The  cases  dted 
on  the  other  dde  are  distingmshable.  Lunn  v.  Thornton 
turned  rather  on  the  point  of  subsequent  ratification  than 
on  the  grant  of  future  property ;  and  that  case  recognises 

(a)  Hob.  132. 
I2 
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1*84(1.  and  proceeds  on  die  aathority  of  (rran<ftamT.£aie£?y.  Hare 
y.  HoFUm  was  a  case  depending  altogether  on  the  intention 
to  be  inferred  from  the  words  of  the  particnlar  instniment. 
The  same  observation  is  applicable  to  the  other  cases, 
\PoUoek,  C.  B« — ^Your  distinction  seems  to  be  this :  the 
party  cannot  grant  the  next  year's  wool  of  sheep  he  has  not 
got|  bat  he  may  grant  the  next  year's  wool  of  the  sheep  he 
has  got]  Yes;  it  most  be  a  grant  of  proper^  of  which  he 
has  either  actual  ot  potential  possession^  as  stated  in  Crran* 
thorn  y.  Hawley*  It  is  siud  that  the  words  of  the  habendum 
in  this  case,  *' goods,  catde,  tenant-right,  effects,  and  things 
hereinbefore  mentioned,"  may  all  be  referred  to  the  visible 
property  previously  enumerated ;  but  it  is  observable,  that 
the  words  ''effects  and  things"  are  not  found  in  the  pre* 
vious  enumeration.  The  words  of  the  habendum,  in  truth, 
are  meant  to  include  everything  before  mentioned,  what- 
ever, according  to  the  true  interpretation  of  the  instrumenti 
that  may  be.  [They  referred  also  to  Shop.  Touch.,  ch.  5, 
p.  76,  and  Peacock  v.  Purvis  (a).] 

Pollock,  C.  B. — I  think  the  rule  ought  to  be  absolute. 
It  is  only  necessary  to  examine  this  instrument  throughout, 
to  see  that  the  future  crops  must  fall  within  the  meaning  of 
the  words ''  tenant-right  yet  to  come  and  unexpired,"  which 
signify  all  that  the  tenant  would  have  a  right,  as  such,  to 
collect  during  the  term,  but  for  the  terms  of  the  instrument 

Aldebsok,  B. — ^1  am  of  the  same  opinion.  It  is  impos- 
sible to  give  effect  to  the  whole  deed  without  holding  that 
the  ''  tenant-right "  includes  the  way-going  crop.  As  to 
the  question,  whether  it  may  pass  by  such  deed,  the  case 
cited  from  Hobart  is  quite  decisive. 

Rolfs,  B.,  concurred. 

Bule  absolute  to  enter  a  verdict  for  the  defendant 

(a)  2  Brod,  &  B.  2G2. 
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1846. 

Au>EB  and  Another,  Aasgnees  of  John  Bibkhill,  a  Bank-      Jan.  28. 

nipt,  v.  Keiohlet. 

Assumpsit.— The  declaration  stated,  that  heretofore,  B.,  being  in. 
aod  before  the  sfdd  John  Birkhill  became  a  bankrupt,  to  wit,  defendant  in 
on  &C.9  in  oonsideration  that  the  eud  John  Birkhill  would  ^500  for^Le 
indorse  and  deliver  to  the  defendant  a  certain  bill  of  ex-  pnce  of  goods 

■old  to  hinii 

change  for  the  sum  of  £600,  drawn  by  the  said  John  and  being 
Birkhill,  the  defendant  promised  the  said  John  Birkhill  to  nl^^t^of^ 
discount  the  said  bill,  he  the  defendant  retaining  to  himself  £  *^^|*J[ 
the  sum  of  £100.    Breach,  that  the  defendant  did  not  dis-  bill  of  exchange, 

1      1 .11    o  Tki  •  drawn  by  him- 

count  the  bill,  &c.    Plea,  non  assumpsit.    .  adf,  for  ^600, 

At  the  trial,  before  Rolfe,  B.,  at  the  last  York  Assizes,  fendant'icTiMd 
the  following  facts  were  deposed  to  by  the  bankrupt,  Birk-  )^  *^^!*"*f  ^ 
hiU: — Before  his  bankruptcy,  he  was  indebted  to  the  de-  retaining  to  his 

£»■%•■%  £%  ^s  e%  •/»  **  own  ue  the 

fendant  m  the  sum  of  £500  for  a  quantity  of  peas  sold  to  mm  of  £ioo 
him,  and,  being  pressed  by  the  defendant  for  payment  of  TOnn?and pay. 
£100,  in  port  discharge  of  the  debt,  produced  a  bill  drawn  ^?^^^^  ^ 
by  him  upon  one  Jackson  for  the  sum  of  £600,  which  the  B.:be,howeTer, 
defendant  agreed  to  discount,  on  the  terms  of  retuning  biu,  and  paid 
to  his  own  use  the  sum  of  £100  and  the  discount,  and  ^^^^^^ 
paying  over  the  difference  to  BirkhiU.    The  defendant,  ^B.   B. 

•^^  ...  .  ■hortlyafter- 

however,  retained'  the  biU,  and  paid  no  part  of  the  differ-  wards  became 
ence  to  BirkhilL  Birkhill  a  short  time  aflerwimls  became  j^e/if^t^lus 
bankrupt,  and  the  plaintiflb  were  appointed  his  assignees,  "fejjtj'*" 
and  brought  the  present  action  to  recover  from  the  de-  cover  from  the 
fendant  the  amount  of  the  bill  of  exchange,  minus  the  £100  fou  amount  of 
agreed  to  be  retained,  together  with  the  discount.  The  the^ioo°^d 
defendant  gave  some  evidence  to  shew  that  the  bill  had  wch  discount 

®  ^  as  the  jury 

been  accepted  for  the  accommodation  of  BirkhilL     The  should  find  to 
learned  Judge,  in  summing  up,  directed  the  jury,  that  if  by  the  defend- 
Birkhill  was  to  be  believed,  the  assignees,  who  stood  in  the  "^^ 
same  situation  as  the  bankrupt,  if  solvent,  would  have  stood 
in,  were  entitled  to  recover  the  £600,  minus  the  iClOO  and 
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1846.  the  disconnt  The  jury  found  a  verdict  for  the  plaintiffiiy 
damages  £495,  and  the  learned  Judge  reserved  leave  to  the 
defendant  to  move  to  rednoe  the  damages  to  1^. 

In  MVl^ftelf^M  Term  last,  Barnes  obtained  a  rule  nisi  ac- 
cordingly, or  for  a  new  trial,  on  the  ground  of  misdirection ; 
against  which 

Martin  and  Archbold  now  shewed  cause.— «The  ruling  of 
the  learned  Judge  was  perfectly  correct  The  assignees  of 
this  bankrupt  stood  precisely  in  the  same  condition  in  which 
ihe  bankrupt  himself  stood  at  the  moment  of  the  breach  of 
contract.  Now  it  is  dear,  that^  if  he  had  continued  solvent, 
he  would  have  been  entitled  to  recover  the  whole  amount  of 
the  bill.  HiU  v.  Smith  (a)  is  expressly  in  point  to  that 
effect.  [PoOochi  C.  B. — ^It  is  as  if  a  man  had  agreed  to  buy 
and  pay  for  a  lottery  ticket  at  a  certain  price,  and  then, 
when  it  turned  up  a  blank,  were  to  say  that  the  seller  was 
entitled  only  to  nominal  damages.]  Yes:  it  doesnot  lie  in 
the  mouth  of  the  defendant  to  say  that  he  will  not  pay 
according  to  his  contract,  merely  because  a  bankruptcy  has 
intervened.  His  liability  cannot  be  affected  by  subsequent 
circumstancee,  which  might  or  might  not  have  happened  if 
the  contract  had  been  performed.  lAUerson,  B.-— If  the  de- 
fendant had  agreed  to  buy  a  horse,  and  give  £500  for  it, 
though  the  seller  became  bankrupt^  must  he  not  pay  it?  It 
is  the  same  here,  where  he  buys  a  bill  of  exchange.]  Key 
V.  Flint(b)  and  Buchanan  v.  Findlajf(c)  are  alio  author- 
ities against  this  application. 

Baines  and  J.  Henderson,  contnL — It  is  not  meant  to  be 
argued  that  the  jury  mifflit  not  in  this  case  give  the  whole 
sum  of  £500  by  way  of  damages,  but  that  the  learned  Judge 
was  wrong  in  telling  them,  that,  in  point  of  law,  that  sum  was 
the  measure  of  the  damages.     It  was  a  question  for  them  to 

(a)  12  M.  &  W.  618.       (b)  8  Taunt.  21.      (c)  0  B.  &  C.  738. 
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say,  if  they  bdieved  the  evidence  of  the  bankrupt,  what  ^J^^- 
amount  of  damages  thej  would  give.  The  case  of  HiU  v. 
Smah  is  quite  distinguishable.  There  a  sum  was  paid 
over  to  the  defendants  in  cash,  to  be  applied  in  a  particular 
way,  and  was  misapplied  by  them*  This  is  the  case  of  a 
^itel,  whose  true  value  the  jiuy  are  to  estimate  upon  all 
the  firsts.  The  transaotion  is  not  to  beviewedas  a  sale,  but 
rather  as  a  tortious  obtaining  of  a  bill  of  exchange,  which  is 
the  subject  of  trover.  In  such  a  case,  its  real  value  must 
constitute  the  true  measure  of  damages.  The  contract  found 
by  the  jury  does  not  import  a  liability  to  liquidated  damages. 
It  is  not  a  contract  to  pay  a  definite  sum  of  money,  but 
merely  to  discount  a  bill  of  exchange,  t.  e.  to  pay  over  the 
amount  of  the  bill,  subject  to  some  uncertain  deduction  for 
discount.  The  Court  cannot  presume,  as  matter  of  law,  what 
that  would  amount  to ;  the  law  now  imposes  no  limitation 
upon  it.  [Bolfe,  B. — ^All  that  I  told  the  jury  was,  that  the 
plaintifi  were  entitled  to  recover  the  whole  sum  which  the 
defendant  undertook  to  pay  over  to  Birkhill;  i.  e.  the  amount 
of  the  bill,  less  the  dSlOO  and  the  discount;  which  they  found 
to  be  £495.] 

PouxM^K,  C.  B.— I  think  this  rule  ought  to  be  discharged. 
With  respect  to  the  alleged  misdirection,  it  was  no  more 
than  this,  that  the  learned  Judge  directed  the  jury,  that,  if 
they  believed  the  witness,  and  found  the  contract  to  be  as 
allied  in  the  declaration,  the  plaintiff  was  entitled  to  reco- 
ver the  amount  of  the  bill,  less  the  £100  and  the  discount, 
leaving  it  to  them  to  settle  the  question  as  to  the  amount  of 
discount  The  jury  acted  upon  the  principle  of  £6  per  cent, 
being  the  proper  amount,  and  found  a  verdict  for  £495. 
If  this  had  been  an  action  of  trover  for  the  bill,  no  doubt  it 
would  have  been  altogether  a  question  for  the  jury  as  to  the 
amount  of  damages.  So,  also,  if  it  had  been  an  accommo- 
dation bill,  or  the  bankrupt's  own  bill.  But  this  is  not  a 
case  of  trover,  but  of  breach  of  contract.  The  defendant, 
acomrding  to  the  finding  of  the  jury,  promised  to  deliver  to 
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1846.  the  bankrupt  the  amount  of  the  bill,  minus  iElOO  and  the 
discount.  The  bankrupt  would  have  to  receive  that  sum, 
and  his  assignees  are  entitled  to  recover  the  same  amount 
which  he  would  have  been  entitled  to  receive,  if  he  had  con- 
tinued solvent,  bjr  reason  of  the  breach  of  contract.  There 
is  no  substantial  distinction  between  this  case  and  that  of 
HiU  v«  Smith  ;  the  question  is,  what  was  the  contract,  and 
was  it  broken  by  the  defendant  ?  No  doubt,  all  questions  of 
damages  are,  strictly  speaking,  for  the  jury ;  and,  however 
clear  and  plain  may  be  the  rule  of  law  on  which  the  damages 
are  to  be  found,  the  act  of  finding  is  for  them.  But  there 
are  certain  established  rules  according  to  which  they  ought 
to  find ;  and  here  there  is  a  dear  rule — that  the  amount 
which  would  have  been  received  if  the  contract  had  been 
kept,  is  the  measure  of  damages  if  the  contract  is  broken. 
I  think,  therefore,  there  was  no  misdirection  in  this  case. 

Albebsok,  B. — I  am  of  the  same  opinion,  that  there  was 
no  misdirection.  The  learned  Judge  told  the  jury,  that  the 
amount  of  money  which  the  defendant  had  agreed  to  pay  to 
Birkhill,  was  the  amount  that  was  to  be  paid  by  him  as 
damages.  I  think  that  was  a  perfectly  correct  direction; 
and  with  that  direction  he  left  the  case  to  the  jury,  upon 
the  credit  they  gave  to  Birkhill,  upon  whose  evidence  the 
discount  to  be  paid  certainly  was  the  ordinary  discount  of 
£5  per  cent.  The  jury  did  believe  BirkhiU,  and,  that  being 
so,  the  verdict  is  perfectly  right. 

Rolfe,  B. — I  am  of  the  same  opinion.  Mr.  Henderson 
seems  to  suppose  that  the  jury  decided  nothing  as  to  the 
amount  of  damages.  That  is  a  mistake.  They  gave  no 
opmion  upon  the  principle  of  law  laid  down  by  me,  but  I 
certainly  never  meant  to  withdraw  fix>m  them  the  question 
as  to  the  amount  of  the  discount ;  but,  supposing  Birkhill 
to  be  believed,  all  parties  seemed  to  assume  that  the  discount 
was  to  be  the  ordinary  discount  of  £5  per  cent 

Bule  discharged. 
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Young  r.  Smith.  Jan.  26. 

A  SSUMPSIT  for  woric  and  labour,  money  lent,  money  The  26th  kc- 
paid,  and  on  an  account  stated.  Jdnt-itock 

Plea,  that,  after  the  passing  of  a  certain  act  of  Parliament  ?? ?f7  q^-<s* 
made  and  passed  &c,  intituled  ''An  Act  for  the  Begistra-  e.  no,  which 
tion.  Incorporation,  and  Begulation  of  Joint-stock  Com-  nleofibaies, 
panies'*  (7  &  8  Vict,  c  1 10),  and  after  the  1st  day  of  Novem-  JJS^^^^^tT 
ber,  A.I).  1844,  to  wit,  on  &c.,  the  plaintifl^  for  and  on  "nyjoint-rtock 

,  company 

behalf  of  the  defendant,  bought,  sold,  and  disposed  of  divers,  formed  after 
to  wit,  5000  shares  in  the  capital  stock  and  funds  of  certain  }^^  1844/doet 
jomt^tock  companies,  the  formation  of  which  said  joint-  "^^i*^^^. 
stock  companies  respectively  was  commenced  after  the  1st  i»n>«*  reqnir- 

inff  an  act  oi 

day  of  November,  a.d.  1844,  to  wit,  of  a  certain  joint-  Parliament. 
stock  company  called  ^'  The  Chumet  Valley  Bailway  Com- 
pany," &c,  [setting  out  the  titles  of  several  other  railway 
companies.]  And  the  defendant  further  saith,  that  the  said 
work  in  the  first  count  mentioned  to  have  been  done  by  the 
plaintiff  for  the  defendant  was  and  is  work  done  by  the 
plaintiff  in,  about,  and  in  respect  of  the  buying,  selling,  dis- 
posing by  sale,  for  and  on  account  of  the  defendant  as  afore- 
miy  of  the  said  shares  in  the  said  several  joint-stock  com- 
panies respectively.  [The  like  averment  as  to  the  counts 
for  money  lent,  money  paid,  and  on  an  account  stated.]  And 
the  defendant  ftirther  saith,  that,  at  the  time  of  the  buying, 
sellings  and  disposing  by  sale  of  the  said  shares  in  the  said 
joint-atock  companies  respectively  as  aforesaid,  the  said 
joint-etoek  companies  respectively  had  not,  nor  had  any  of 
them,  been  completely  registered,  nor  had  they  or  any  of 
them,  nor  any  person  for  them  or  on  their  behalf  obtained 
a  certificate  of  complete  registration,  according  to  the  pro- 
vimons  of  the  said  act — Verification. 

To  this  plea  there  was  a  replication,  which  was  specially 
demurred  to  on  several  grounds ;  but,  both  parties  being  de- 
sirous of  obtaining  the  opinion  of  the  Court  on  the  question 
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raised  by  the  plea,  viz.  whether  the  26th  eectioii  of  the  stat^ 
7  &  8  Vict.  c.  110,  applied  to  railway  companies,  it  was 
agreed  between  them  that  the  points  of  form  arising  upon 
the  replication  should  not  be  discussed. 
The  case  was  argued  by 

Jervis,  in  support  of  the  plea. — The  question  to  be  decided 
in  this  case  is  undoubtedly  one  of  great  importance,  and  one 
upon  which  it  is  understood  that  the  opinions  of  the  profes- 
sion are  divided ;  namely,  whether  the  26th  section  of  the 
Joint-stock  R^istration  Act,  (7  &  8  Vict*  c  110),  renders 
illegal  the  sale  of  shares  in  a  railway  company  which  was 
formed  after  the  Ist  day  of  Kovember,  1844,  and  where  the 
authority  of  Parliament  is  required  for  the  execution  of  the 
railway.  Clearly,  the  words  of  the  26th  section,  prohibiting 
subscribers  and  shareholders  "  in  any  joint-stock  company," 
the  formation  of  which  shall  be  commenced  after  the  1st  of 
November,  1844,  from  disposing  of  their  shares  before 
the  company  shall  have  obtained  a  certificate  of  complete 
registration,  are  large  enough,  if  read  by  themselves,  to  in- 
clude railway  companies;  but  the  question  certainly  is, 
whether,  reading  the  26th  in  conjunction  with  the  previous 
sections  of  the  act,  particularly  the  2nd9  the  proper  con- 
clusion is,  that  railway  companies  are  exempted  out  of  the 
operation  of  sect.  26  (a).    The  proviso  at  the  end  of  the 


(a)  Sect.  2  enacts,  '« That  the 
act  diall  apply  to  every  jomt- 
•took  company  as  hereinafter  de- 
iined,  established  in  any  part  of 
the  United  Elngdom  of  Great 
Britain  and  Ireland,  except  Scot- 
land, or  established  in  Scotland, 
and  having  an  office  or  place  of 
business  in  any  other  part  of  the 
United  Kingdom  for  any  com^ 
mercial  purpose,  or  for  any  pur- 
pose of  profit,  or  for  the  purpose 
of  asfaranee  ox  uisuianoe,  (ex- 


cept banking  companies,  schools, 
and  scientific  and  literary  insti- 
tutions,  and  also  friendly  socie- 
ties, loan  societies,  and  benefit 
building  societies  respectively, 
duly  certified  and  inroUed  under 
the  statutes  in  force  respecting 
such  societies^  other  than  such 
friendly  societies  as  grant  assur- 
ances on  lives,  to  the  extent 
hereinafter  specified);  and  that 
the  term  *  joint-stock  company ' 
shall  comprehend  STery  partner- 
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2iid  section  Bays,  tfaaty  <*exoept  as  hereinafter  specially 
provided,"  the  act  shall  not  apply  to  any  company  for  exe- 


ship  whereof  the  capital  Is  di- 
Tided,  or  agxeed  to  be  diyided. 
Into  sharei^  and  so  ae  to  be  tiaas- 
fianble  witiiont  the  ezpnai  eon- 
Mnt  of  all  the  copartners,  and 
alBo  erery  anurance  company  or 
•flwdation  for  the  pnrpoee  of  aa- 
saranoe  or  inaaruioe  on  livet,  or 
against  any  oonUngeney  involv- 
ing the  duration  of  human  life, 
OT  against  the  risk  of  loss  or  da- 
mage by  fire,  or  by  storm  or 
other  casualty,  or  against  the 
risk  of  loss  or  damage  to  ships 
at  sea  or  on  voyage,  or  to  their 
caigoea,  or  for  granting  or  pur- 
jihiMitig  annuities  on  lives,  and 
also  every  institution   inrolled 
under  any  of  the  acts  of  Parlia- 
ment relating  to  friendly  socie- 
ties, which  institutions  shall  make 
ssBuiancea  on  lives,  or  against 
any  contingency  involving  the 
duration  of  human  life  to  an  ex* 
tent  upon  one  life,  or  for  any  one 
person,  to  an  amount  exceeding 
£200,  whether  such  companies, 
societies,  or  institutions  shall  be 
joint-stock  companies  or  mutual 
assaxaaoe  societies,  or  both ;  and 
also  every  partnership  which  at 
its  formation,  or  by  subsequent 
admission,  (except  any  admission 
sulweqiient    on    devolution,    or 
otber  act  in  law),  shall  consist  of 
mors   than    twenty-five    mem- 
bers ;  and  that,  except  where  the 
provisions  of  this  act  are  express- 
ly allied  to  partnerships  ex- 
isting befiyre  the  said  1st  day  of 
November,  it  shall  be  held  to 
apply  only  to  partnenhips  the 


Ibrmatlon  of  which  shall  be  com- 
menced after  that  date:  Pro- 
vided nevertheless,  that,  except 
as  hereinafter  specially  provid- 
ed, this  act  shall  not  extend  to 
any  company  for  executing  any 
bridge,  road,  cut,  canal,  reservoir, 
aqueduct,  waterwork,  naviga- 
tion, tunnel,  archway,  railway, 
pier,  port,  harbour,  ierry,  or  dock, 
which  cannot  be  carried  into  exe- 
cution without  obtaining  the  au- 
thority of  Parliament ;  Provided 
also,  that,  except  as  hereinafter 
specially  provided,  this  act  shall 
not  extend  to  any  company  in- 
corporated, or  which  may  be 
hereafter  incorporated,  by  statute 
or  charter,  nor  to  any  company 
authorised,  or  which  may  be 
hereafter  authorised,  by  statute 
or  letters  patent  to  sue  and  be 
sued  in  the  name  of  some  officer 
or  person/' 

Sect.  25  enacts,  ''That,  on 
the  complete  rigistration  of  any 
company  being  certified  by  the 
registrar  of  joint-stock  compa- 
nies^ such  company,  and  the 
then  sharaholden  therain,  and 
all  the  succeeding  sharaholders, 
whilrt  shareholders,  shall  be  and 
are  hereby  incorporated,  as  from 
the  date  of  such  certificate,  by 
the  name  of  the  company  as  set 
forth  in  the  deed  of  settlement, 
and  fi>r  the  purpose  of  carrying  on 
the  trade  or  business  for  which 
the  company  was  formed,  but 
only  according  to  the  provisions  of 
this  act  and  of  such  deed  as  afon- 
said;  and  fi>r  the  purpose  of  su- 
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eating  (Inter  alia)  any  railway  which  cannot  be  carried  into 
execution  without  the  authority  of  Parliament.    The  true 


ing  and  being  sued,  and  of  taking 
and  enjoying  the  property  and 
effects  of  the  said  company;  and 
thereupon  any  covenants  or  en- 
gagements entered  into  by  any 
of  the  shareholders,  or  other  per* 
sonSy  with  any  trustee,  on  the  be- 
half of  the  company,  at  any  time 
before  the  complete  registration 
thereof,  may  be  proceeded  on  by 
the  said  company,  and  enforced 
in  all  respects  as  if  they  had  been 
made  or  entered  into  with  the 
said  company  after  the  incorpor- 
ation thereof ;  and  such  company 
shall  continue  so  incorporated  un- 
til it  shall  be  dissolved,  and  all 
its  affairs  wound  up,  but  so  as  not 
in  anywise  to  restrict  the  liability 
of  any  of  the  shareholders  of  the 
company  under  any  judgment, 
decree,  or  order  for  the  payment 
of  money  which  shall  be  obtained 
against  such  company,  or  any  of 
the  members  thereof,  in  any  ac- 
tion or  suit   prosecuted  by  or 
against  such   company  in   any 
court  of  law  or  ei^uity,  but  every 
such  shareholder  shall,  in  respect 
of  such  monies,  subject  as  after 
mentioned,  be  and  continue  lia- 
ble as  he  would  have  been  if  the 
sud  company  had  not  been  incor- 
porated; and  thereupon  it  shall 
be  lawful  for  the  said  company, 
and  they  are  hereby  empowered, 
as  follows,  (that  is  to  say),  1st,  to 
use  the  registered  name  of  the 
company,  adding  thereto  ^^Re- 
gistered;"   and  also,  2ndly,  to 
have  a  common  seal  (with  power 
to  breaks  alter,  and  change  the 


same  from  time  to  time),  but  on 
which  must  be  inscribed  the  name 
of  the  company ;  and  also,  3rdly, 
to  sue  and  be  sued  by  their  regis- 
tered name,  in  respect  of  any 
claim  by  or  upon  the  company, 
upon  or  by  any  person,  whether 
a  member  of  the  company  or  not, 
so  long  as  any  such  claim  may 
remain   unsatisfied;    and  also, 
4thly,  to  enter  into  contracts  for 
the  execution  of  the  works,  and 
for  the  supply  of  the  stores,  or 
for  any  other  necessary  purpose 
of  the  company;  and  also,  5thly, 
to  purchase  and  hold  lands,  tene- 
ments, and  hereditaments  in  the 
name  of  the  said  company,  or  of 
the  trustees  or  trustee  thereof, 
for  the  purpose  of  occupying  the 
same  as  a  place  or  places  of  busi- 
ness of  the  said  company,  and 
also  (but  nevertheless  with  a  li- 
cense general  or  special  for  that 
purpose,  to  be  granted  by  the 
committee  of  the  Privy  Council 
for  Trade  first  had  and  obtained) 
such  other  lands,  tenements,  and 
hereditaments  as  the  nature  of  the 
business  of  the  company  may  re- 
quire ;  and  also,  6thly,  to  issue 
certificates  of  shares ;  and  also, 
7thly,    to    receive  instalments 
from  subscribers  in  respect  of  the 
amount  of  any  shares  not  paid 
up;  and  also,  8thly,  to  borrow  or 
raise  money  within  the  limita- 
tions prescribed  by  any  special 
authority ;  and  also,  9thly,  to  de- 
clare dividends  out  of  the  profits 
of  the  concern ;  and  also,  lOthly, 
to  hold  general  meetings  period- 
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icany,  and  extnordinaiy  meei^ 
ingSyQpon  being  duly  sammoned 
fer  that  puTpooe;  and  also,  llthly, 
to  make  from  time  to  time,  at 
tome  general  meeting  of  share* 
hoiden  specially  summoned  for 
the  paxpose,   bye-laws  for  the 
regolation  of  the  shareholders^ 
members^  directors^  and  officers 
of  the  eompany,  such  bye-laws 
not  being  repugnant  to  or  inoon- 
siitent  with   the    proTisions  of 
this  acty  or  of  the  deed  of  settle* 
ment  of  the  company  ;  and  also, 
ISthly,  to  perform  all  other  acts 
necessary  for  carrying  into  effect 
the  purposes  of  such  company, 
and    in    all    respects   as   other 
partnerships  are  entitled  to  do : 
and  the  said  company  are  here* 
by    empowered   and    required, 
ISthly,  to  appoint  from  time  to 
time,  for  the  conduct  and  super* 
intendence  of  the  execution  of  the 
affain  of  the  company,  a  number 
of  directors,  not  less  than  three, 
for  a  period  not  greater  than  five 
years,  with  or  without  eligibility 
to  be  re-elected  at  the  expiration 
of  the  term,  as  may  be  prescribed 
by  any  deed  of  settlement  or  by 
law;  and  also,  14thly,  to  appoint 
and  lemoTe  one  or  more  auditors, 
and  such  other  officers  as  the  deed 
of  settlement  under  which  the 
company  shall  beconstituted  may 
authorise;  subject,  nevertheless, 
with  respect  to  all  such  powers 
and  privileges^  to  the  provisions 
of  this  act,  and  subject,  also,  to 
the  provisions  of  the  deed  of  set- 
tlement of  the  company,  or  any 


other  special  authority:  Provided 
always,  with  regard  to  any  com- 
pany for  executing  any  bridge, 
road,  cut,  canal,  reservoir,  aque- 
duct, waterwork,  navigation,  tun- 
nel, archway,  railway,  pier,  port, 
harbour,  feny,  or  dock,  which 
cannot  be  carried  into  execution 
without  obtaining  the  authority 
of  Parliament,  that,  on  the  com- 
plete registration  of   any  such 
company,  and  before  such  com- 
pany shall  have  obtained  its  act 
of  incorporation,  or  other  act, 
whereby  the  authority  of  Parlia- 
ment shall  be  granted  for  exe- 
cuting such  work,  it  shall  not  be 
lawful  for  any  such  company,  or 
the  directors  or  officers  thereof, 
to  exercise  the  hereinbefore-men- 
tioned power  to  enter  into  con- 
tracts^ otherwise  than  condition- 
ally upon  obtaining  such  act,  or 
to  exercise  the  power  to  purchase 
and  hold  lands  as  aforesaid,  or  to 
exercise  the  power  to  receive  in- 
stalments from  shareholders  be- 
yond the  sum  or  percentage  ne- 
cessary to  be  deposited  In  com- 
pliance with  the  Standing  Orders 
of  either  House  of  Parliament, 
or  such  other  sum  as  may  be  re- 
quisite for  obtaining  the  act  of 
incorporation,  or  other  act,  for 
granting  the  authority  of  Parlia- 
ment to  execute  such  work,  or 
to  exercise  the  power  to  borrow 
money  as  aforesaid,  or  to  exercise 
the  power  to  declare  dividends  as 
aforesaid;  and,  subject  to  these 
last-mentioned     exceptions,   all 
the  powers  by  this  enactment 


126 


CASES  IN  THB  EZCHRQTJBB, 


1846. 


ways  IS  forbidden.    The  words  ''exoept  as  hereinafter  pro- 
vided," can  hardly  mean  that  railwayfl,  &o.  must  thereafter 


hereinbefore  given  to  any  com- 
pany completely  i^siatered,  ex* 
cept  the  geneial  power  to  perfonn 
all  acts  neceesaxy  for  carxying 
on  the  bneixieee  of  the  oompanyi 
may  be  exerciaed  as  fuUy  by  any 
such  company  so  completely  re- 
gbtered  as  by  any  other  com- 
pany so  completely  registered: 
Provided  always,  that  it  shall 
be  lawful  for  any  such  company 
to  perform  all  acts  which  may  be 
necessary  for  obtaining  an  act  of 
incorporation,  or  other  act  fbr 
obtaining  the  authority  of  Par- 
liament to  execute  its  works  as 
aforesaid,  anything  herein  con- 
tained to  the  contrary  notwith- 
standing ;  and  that,  upon  obtain- 
ing such  act  of  incorporation,  or 
other  such  act  as  aforesaid,  or  at 
the  time  of  the  coming  into  ope- 
ration of  such  act,  as  shall  be 
thereby  appointed,  all  the  powers 
which  any  such  company  shall 
obtain  by  yirtue  of  this  act,  and 
all  the  pro  visions  and  regulations 
of  this  act  which  shall  apply  to 
such  company,  shall  cease  and 
determine,  except  so  far  as  shall 
be  otherwise  provided  by  each 
act  of  incorporation,  or  other  such 
act  as  aforesaid." 

Sect.  26  enacts,  *^  That  no 
shareholder  of  any  joint-stock 
company  completely  registered 
under  this  act  shall  he-entitled  to 
receive  any  dividends  or  profits, 
or  be  entitled  to  the  remedies  or 
powers  hereby  given  to  sharehold- 
ers, until  he  shall  have  executed 
the  deed  of  settlement  of  the  said 


company,  or  some  deed  jefeniii^ 
thereto,  and  also  have  paid  up  all 
instalments  or  calls  due  from  him, 
and  shall  have  been  registered 
in  the  registxy  office  aforesaid; 
and,  further,  that  it  shall  be  law* 
fill  for  every  shareholder,  who 
shall  have  signed  such  deed,  and 
paid  up  such  instalments  or  calls^ 
and  shall  have  been  registered, 
and  he  is  hereby  entitled,  to  be 
present  at  all  general  meetings  of 
the  company,  and  also  to  take 
part  in  the  discussions  thereat, 
and  also  to  vote  in  the  deter- 
mination of  any  question  thereat, 
and  that  either  in  person  or  by 
proxy,  unless  the  deed  of  settie- 
ment  shall  preclude  shareholders 
from  voting  by  proxy,  and  also 
to  vote  in  the  choice  of  directory 
and  of  every  auditor  to  be  elected 
by  the  shareholders^  subject,  ne- 
vertheless, to  the  provisions  of 
this  act,  and  of  the  deed  of  settie- 
ment  of  the  company,  or  other 
special  authority,  so  far  as  such 
provisions  shall  either  regulate 
or  restrict  the  exercise  of  such 
powers^  but  not  so  as  to  deprive 
such  shareholders  thereof;  and, 
further,  with  regard  to  subsorib- 
eri,  and  every  person  entitied  or 
claiming  to  be  entitied  to  any 
share  in  any  joint-stock  company 
the  formation  of  which  shall  be 
commenced  after  the  1st  day  of 
November,  1844,  that,  until  such 
joint-stock  company  shall  have 
obtained  a  certificate  of  complete 
registration,  and  until  any  such 
subscriber  or  person  shall  have 
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be  ^fedalfy  named ;  and  in  iabftenee»  and  according  to  the 
naeooable  ooDstraction  of  the  26th  aeotion,  they  are  ''spe- 
cially provided  for  "  by  that  seotion.  All  the  sectionB  firom 
the  23rd  to  the  26th  indusiYe  are  comprehended  under 
the  geneial  marginal  words  in  italics—*''  Powers  and  pri- 
Tilegee  of  companies  ;**  which  b  not  the  mere  marginal  note 
of  the  fiamer  or  editor  of  the  act^  but  part  of  the  act  itself, 
and  a  legislative  exposition  of  its  meaning  and  extent.  Now 
the  23rd  and  24th  sections  seem  clearly  to  apply  to  railways, 
in  common  with  other  jointpstock  companies,  although  rail* 
ways  are  not  expressly  named  therein ;  which  shews  that,  as 
has  been  observed,  the  words  "hereinafter  specially  provided 
for"  do  not  mean  that  they  must  be  provided  for  by  name, 
but  only  that  provisions  applicable  to  them,  in  common  with 
other  undertakings,  shall  be  found  in  the  subsequent  clauses 
of  the  act  If  so,  there  seems  no  sufficient  reason  for  hold- 
ing that  the  unqualified  words  of  the  26th  section  are  not 
abo  to  include  railway  companies.  It  may  be  said,  that  the 
mention  of  "a  certificate  of  compkte  registration,''  in  that 
section,  shews  that  railways  were  not  meant  to  be  compre- 
hended in  it,  because  complete  registration  would  be  use- 
less to  railway  companies,  if  they  had  obtained  an  act  of 
Pailiament;  but  that  consideration  alone  can  hardly  be 
deemed  sufficient  to  limit  the  previous  general  words  of  the 
clause  to  mere  joint-stock  trading  companies;  and  certainly 
the  object  of  the  act  of  Parliament,  which  was  to  place  a 


1646. 


been  duly  regietered  as  a  share- 
holder in  the  said  registry  offioe^ 
it  diall  not  be  lawful  for  each 
petBon  to  dispose,  by  sale  or  mort- 
gage,  of  such  share  or  of  any 
interest  therein ;  and  that  every 
eootract  for,  or  sale  or  disposal 
of  such  share  or  interest  shall 
be  Yoid ;  and  that  eveiy  penon 
entering  into  such  contract  shall 
forfeit  a  sum  not  exceeding  10/.; 
and  tliat»  for  better  protaoting 


purchasers,  it  shall  be  the  duty 
of  the  directors  of  the  company, 
by  whom  certificates  of  shaies 
are  issued,  to  state  on  eveiy  such 
certificate  the  date  of  the  first 
complete  registration  of  the  com- 
pany, as  before  provided;  and 
that  if  any  such  director  or  of* 
fioer  knowingly  make  a  false 
statement  in  that  respect,  then 
he  shall  be  liable  to  the  pains  and 
penaltjsi  of  a  misdemeanour,' 


•> 
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1846.  oheok  upon  wiM  and  ruinous  Bpecuktion,  bj  preventing  the 
YocNo  mIo  of  shares  in  mere  visionary  prq/ects^  applies  at  least  as 
Smith.       ii^uch  to  railway  companies  as  to  others. 

Martin^  contri. — The  true  construction  of  the  26th  sec- 
tion is,  that  it  applies  only  to  cases  where  the  authority  of 
Parliament  is  not  required  for  carrying  into  effect  the  ob- 
jects of  a  joint^tock  company ;  and  the  proviso  in  sect.  2 
therefore  clearly  operates  upon  sect  26.    By  the  4th  and 
7th  sections,  aU  joint^tock  companies  are  required  to  be 
provisionally  re^stered  in  the  first  instance,  and  also  to  be 
completely  registered  before  they  have  power  to  act  for  all 
purposes.   But,  by  sect.  9,  railway  companies  which  require 
the  sanction  of  Parliament  to  the  execution  of  their  works 
are  enabled  to  obtun  all  the  benefits  of  complete  registra- 
tion, by  depositing  tiieir  plans  and  sections  at  the  times  and 
in  the  manner  prescribed  by  the  act.     Complete  registration, 
in  truth,  is  necessary  only  in  cases  where  the  company  is  to 
be  formed  and  to  carry  on  its  operations  without  the  aid  of 
Parliament,  and  has  no  application  to  companies  which,  as 
in  the  case  of  railways,  must  go  to  Parliament  in  order  to 
carry  their  objects  into  execution.    When  they  have  passed 
that  ordeal,  and  obtained  their  act  of  Parliament,  complete 
registration  becomes    useless    and    unnecessary,    because 
thenceforth  they  are  governed  and  regulated  by  the  provi- 
sions of  their  act  It  follows,  tiiat,  inasmuch  as  the  prohibi- 
tion of  the  26th  section  is  in  terms  applied  to  companies 
which  require  a  certificate  of  complete  registration,  it  cannot 
apply  to  railways,  to  which  a  certificate  of  complete  regis- 
tration is  unnecessary.    [Alderson^  B. — ^It  seems  to  be  plain 
that  the  25th  and  26th  sections  do  not  apply  to  the  same 
description  of  company.     The  25th  section  says,  that,  with 
respect  to  companies  obtcuning  an  act  of  Parliament,  all  the 
provisions  of  the  act  shall  thereupon  cease.     Then  the  26th 
section  provides,  that,  until  tiie  company  shall  have  obtained 
a  certificate  of  complete  registratioui  no  subscriber  &c 
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fiball  ^spoee  of  his  shiunes.  The  result  appears  to  be,  that  1846. 
while  the  25th  section  dedares  that  the  companies  therein 
mentioned  are  to  be  governed  by  their  own  acts,  the  26th 
says^  in  eflfect,  that  they  are  to  be  subject  to  the  prohibition 
of  this  act.  That  is  an  inconsistency  which  seems  to  shew 
clearly  that  the  two  sections  refer  to  different  descriptions 
of  companies.]  And  that  the  latter  section  does  not  apply 
to  nulway  companies.  Moreover,  as  the  dause  imposes 
penalties  for  the  infringement  of  its  provisions,  it  ought  to 
receive  a  strict  construction. 

Jerms  was  heard  in  reply. 

Pollock,  C.  B. — The  plea  to  this  action  for  work  and 
labour  is  substantially  this,  that  the  work  was  done  after 
the  pasang  of  the  7  &  8  Vict.  c.  110,  and  that  it  was  done 
in  respect  of  the  sale  of  shares  in  a  joint-stock  company,  the 
formation  of  which  was  commenced  afler  the  1st  of  Novem- 
ber, 1844,  and  which  at  the  time  of  the  work  done  was  not 
completely  registered  in  the  mode  pointed  out  by  that  sta- 
tute. The  question  is,  whether  this  plea  is  good  or  not  Mr. 
Martin  contends,  that,  comparing  the  2nd  section  of  the  sta- 
tute with  the  26th  section,  and  applying  the  strict  rules  of 
legal  construction,  the  provision  of  the  26th  section,  which 
renders  void  all  contracts  for  the  sale  of  shares  in  joint-stock 
companies  formed  since  the  Ist  of  November,  1844,  unless 
the  company  shall  have  obtained  a  certificate  of  complete 
registration,  and  subjects  to  a  penalty  all  parties  entering 
into  such  contracts,  does  not  apply  to  a  joint-stock  com- 
pany which  has  for  its  object  the  construction  of  a  railway, 
which  cannot  be  carried  into  effect  without  the  aid  of  an  act 
of  Parliament.  And  he  also  contends,  that  not  only  is  this 
the  true  construction  of  those  sections,  but  that  such  was  the 
meaning  of  the  legislature  when  they  passed  the  statute.  I 
think  he  has  made  out  both  those  propositions ;  and  that, 
on  the  true  construction  of  the  26th  section,  the  case  of  the 

VOU  XV.  K  M.  w. 


132  CASES  IN  THE   EXCHBQUEU, 

1846.        as  this,  such  companies  would,  of  course,  both  be  bound 
to  raster  provisionallj  in  the  first  instance,  and  after- 
wards obtain  a  complete  registration.     But  it  is  dear  that 
this  is  not  so,  for  the  act  expressly  gives  them  the  power  to 
obtain  a  provisional  registration,  which  hj  the  28rd  section 
is  to  continue  in  force  for  twelve  months,  and  enables  them 
during  that  time  to  assume  the  name  of  the  company,  to 
open   subscription  lists,  allot  shares,  and  receive  sums  of 
money,  both  by  way  of  deposit  as  earnest,  as  also  for  the 
purpose  of  enabling  them  to  comply  with  the  standing 
orders  of  the  House  of  Commons,  and  to  perform  such 
other  acts  only  as  are  necessary  for  constituting  the  com- 
pany, or  for  obtaining  letters  patent,  or  a  charter,  or  an  act 
of  Parliament.     This,  as  it  appears  to  me,  leaves  it  open  to 
the  promoters  of  such  a  company  to  constitute  it  without 
the  aid  of  an  act  of  Parliament,  but  for  particular  pur- 
l)06es  only ;  and  what  they  may  do  while  in  this  state,  as 
well  as  what  they  may  do  by  complete  r^btration,  and 
without  the  assistance  of  Parliament,  is  pointed  out  in  the 
25th  section ;  but  imder  the  23rd  section  they  may  be  pro- 
visionally registered  and  get  an  act  of  Parliament,  without 
any  complete  registration  at  all ;  and  the  25th  section  pro- 
vides, that  upon  obtaining  an  act  of  incorporation,  &c.,  all 
the  powers  which  they  obtain  by  virtue  of  this  act,  that 
is  to  say,  either  by  provisional  or  complete  r^istration, 
and  all  the  provisions  and  regulations  of  this  act,  shall 
cease  and  determine.     It  seems  to  me,  therefore,  that  the 
25th  section  expressly  exempts  parliamentary  joint-stock 
companies  from  the  operation  of  this  act,  so  soon  as  they 
shall  appear  to  have  obtained  a  complete  re^stration,  and 
after  an  act  of  Parliament;  and  I  am  of  opinion,  also,  that  if 
such  a  company,  without  being  completely  registered,  ob- 
tain an  act  of  Parliament,  it  does  not  come  within  this  act 
at  all.    I  think,  therefore,  that  this  plea  is  bad,  and  dis- 
closes no  defence  to  the  action,  and  consequently  our  judg- 
ment must  be  for  the  plaintiff. 
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Aldebson,  B. — I  agree  Tritb  the  Lord  Chief  Baron  in         1846. 
thinking  that  the  case  is  not  within  the  26th  section, 
lliat  section  provides,  that,  *'  until  snch  joint-stock  com* 
pany  "  (which  expression,  by  reference  to  the  beginning  of 
the  section,  means  *'  any  joint^tock  company  completely 
roistered  under  this  act,")  shall  have  obtained  a  certificate 
of  complete  r^stration,  and  until  any  such  shareholder  or 
penon  shall  have  been  duly  re^tered  as  a  shareholder  in 
the  said  re^stiy  office,  it  shall  not  be  lawful  for  such  person 
to  dispose  by  sale  or  mortgage  of  such  share,  or  any  interest 
therein,  and  that  every  contract  for  the  sale  or  disposal  of 
such  share  or  interest  shall  be  void; "  and  it  then  subjects  to 
a  penalty  every  person  entering  into  such  a  contract.    The 
first  question  then  is,  what  is  the  meaning  of  the  words 
<«  jmntrstock  company"  as  used  in  the  26th  section  ?  Prim& 
fade,  they  must  be  taken  to  include  any  joint-stock  com- 
pany of  the  nature  intended  to  be  legislated  for  in  the  act, 
for  the  words  are,  **  any  joint-stock  company."    Now  we 
must  look  at  the  interpretation  clause  to  discover  the  in- 
tention of  the  l^slature  in  using  those  words :  and  this  will 
be  found  in  the  2nd  section,  which  describes  what  the  words 
**  any  joint-stock  company"  mean  in  the  statute  generally; 
that  is  to  say, ''  any  partnership  whereof  the  capital  is  di- 
vided, or  agreed  to  be  divided  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  all  parties : "  they 
also  indnde  "  every  assurance  company  for  the  purpose  of 
assurance  on  lives,  or  against  any  contingency  involving 
human  life,  against  the  risk  of  loss  or  damage  by  fire,  or 
by  storm  or  other  casualty,  or  against  risk  of  loss  or  damage 
to  ships  at  sea  or  on  voyages,  or  to  their  cargoes,  or  for 
granting  or  for  purchasing  annuities  on  lives,"  &c.    The 
section  further  indudes  <'  every  partnership,  which  at  the 
formation,  or  by  subsequent  admission,  (except  an  admis- 
sion consequent  on  devolution  or  otiier  act  in  law),  shall 
consist  of  more  than  thirty-five  members."    Those  are  the 
classes  of  joint-stock  companies  to  which  the  statute  primft 
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1846.  &cie  applies,  according  to  the  interpretation  daoBe ;  but  that 
olause  contains  a  proyisp^  that  the  act  shaU  not  extend  to 
''any  company  for  executing  any  bridge,  road,  cut,  canal, 
reserroir,  aqueduct,  waterworks,  navigation,  tunnel^  arch- 
way, rcdhoajf,  pier,  port,  harbour,  ferxy,  or  dock,  which 
cannot  be  carried  into  execution  without  obtaining  the 
authority  of  Parliament"  Then  we  have  got  thus  far, 
that  the  expression  ''joint-stock  company''  does  apply  to 
all  joint^stock  companies  previously  described  in  tins  sec^ 
tion,  but  not  to  such  as  are  for  the  purpose  of  making  or 
carrying  on  a  railway,  which  requires  the  authority  of  Par* 
liament  for  its  completion.  However,  even  on  this  proviso 
is  engrafted  an  exception,  that  is  to  say,  that  the  act  is 
not  to  extend  to  the  cases  just  enumerated,  *^  except  a» 
hereinafter  gpedaUy  pramdedJ^  Therefore,  the  whole  con- 
clusion on  this  point,  to  be  drawn  tcom  the  2nd  section,  is, 
that  the  statute  applies  to  all  joint-stock  companies,  ex- 
cept railway  companies  (with  some  others*  mentioned)  when 
they  require  the  assistance  of  Parliament,  and  to  them  when 
specially  provided  for  in  the  present  act.  That  is  the  true 
construction  of  tiie  interpretation  clause,  which  nuses  the 
only  real  difficulty  in  this  case.  How,  then,  are  we  to 
interpret  the  words  "  joint-stock  company,"  as  used  in  the 
26th  section?  We  must,  unless  railway  companies  are 
spedally  mentioned  in  that  dause,  read  joint-stock  com- 
panies as  meaning  joint-stock  companies  such  as  are  defined 
to  be  within  the  meaning  of  those  words  in  the  2nd  sec- 
tion, and  which  have  obtained  complete  registration  imder 
the  act,  and  which  the  le^slature  says,  in  this  section,  shall 
not  transfer  their  shares  until  such  complete  registration. 
It  is  dear,  therefore,  that  this  railway  company  is  not  within 
the  exprescdon  "  joint-stock  company  "  in  this  section,  see- 
bg  that  it  is  a  company  for  executing  a  taUway,  and  is 
not  specially  mentioned  in  the  clause,  and  therefore  not 
within  the  act.  Such  is  the  true  and  proper  exposition  of 
tiie  26th  section,  when  taken  together  with  the  interpretation 
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daiue.  Then  is  there  anything  in  the  other  ports  of  the  1846. 
statute  inoonflostent  with  this  view?  I  see  none,  and  I  do 
not  think  that  a  company  of  this  nature  was  intended  to  be 
iodttded  in  the  26th  section;  for  I  should  oonjecture  from 
the  statute,  that  the  intention  of  the  legislature  was  to 
make  certain  provisions  for  railway  companies  and  others, 
until  the  25th  section,  in  which  it  is  finally  provided,  that 
lailway  oompaniee,  &a,  having  obtained  the  authority  of 
an  act  of  Parliament,  shall  be  bound  by  that;  and  after 
that  section,  the  l^islature  proceeds  to  make  regulations 
for  the  transfer  of  shares  of  joint-stock  companies  of  a 
difiisrent  description;  for  in  all  the  cbmses  of  the  statute 
sobeequent  to  the  25th,  there  is  no  reference  made  to 
railway  or  other  companies  which  are  excepted  oat  of  the 
interpretation  clause.  I  therefore  think,  that  the  object  of 
the  legislature  was  to  make  certain  general  provisions, 
down  to  the  25th  section,  and  thenceforth  further  special 
provisions  for  the  companies  not  specially  provided  for  be- 
fore. The  26th  section,  therefore,  does  not  apply  to  a  rail- 
way company,  which  requires  the  authority  of  an  act  of 
Pailiament^  and  has  not  got  one;  and  this  plea  is  conse- 
quentiy  bad,  inasmuch  as  the  contract  between  the  parties 
was  for  the  transfer  of  shares  in  a  railway  company,  which 
was  excepted  from  the  operation  of  the  statute. 

Platt,  B. — I  am  of  the  same  opinion.  The  26th  sec- 
tion, being  of  a  penal  nature,  requires  a  strict  construction : 
but  it  is  plain  to  me  that  the  legislature  only  contemplated 
the  case  of  a  company  which  required  complete  registration. 
Kow,  generally  speaking,  in  the  case  of  a  railroad,  complete 
r^istration  is  not  necessary.  The  23rd  section  empowers 
companies  which  have  provisionally  registered  to  act  for  a 
period  of  twelve  months  under  such  provisional  r^stration, 
the  object  apparentiy  being  to  give  them  an  opportunity  of 
applying  to  Parliament,  and  the  period  of  twelve  months 
being  comddered  sufficient  for  that  purpose.    I  agree  with 
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1846. 


Mr.  Martin  in  his  construction  of  die  2nd  and  3rd  sections. 
Tlie  words  in  the  2nd  section,  ''except  as  hereinafter  spe- 
cially provided,^  only  apply  to  those  cases  where  we  find  a 
special  provision ;  and  none  such  is  to  be  found  in  the  26th 
section.  In  the  3rd  section,  the  word  ''  company  ^  is  to 
mean  "  any  joint-stock  company,  or  other  institution,^  as 
before  defined.  That  means  all  companies  except  railways, 
&c.,  unless  such  railways  &c,  are  specially  provided  for  in 
the  26th  section :  else  they  are  not  induded  within  it.  It 
is  dear  to  me  that  the  26th  section  does  not  apply  to  any 
companies  which  require  an  act  of  Parliament  before  they 
can  execute  their  works.     The  plea  is  therefore  bad,  and 

there  must  be 

Judgment  for  the  pldntifi. 


jPe6. 10.  Shaw  v.  Holland  (a). 

The  Leeds  and    XN  this  case,  which  was  tried  before  Bcifey  B.,  at  the 


way  Compa*  ~    Summer  Assizes  at  York,  1845,  a  rule  had  been  obtained, 

calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
found  on  the  issues  raised  on  the  3rd  and  4th  pleas  should 


ny  was  incor* 
pointed  by  act 
of  Parliament 
before  the  1st 


of  Noyember,  1844.  After  that  day.  the  Company  resolved  to  undertake  the  formation  of  an 
extension  line  of  railway  from  the  Leeds  and  Bradford  Railway  at  Shipley,  to  Colne.  A  par- 
liamentary contract  was  dnly  entered  into  accordingly,  which  recited,  *'  that  it  had  been  deemed 
expedient  that  a  railway  should  be  made  by  the  Leeds  and  Bradford  Railway  Ck>mpany  from 
Shipley  to  Colne,  in  extension  of  and  uniting  with  the  parliamentary  line  of  the  Leeds  and 
Bradford  Railway."  An  act  of  Parliament  was  accordingly  obtained,  intitled,  **  An  Act  of  Par- 
liament to  enable  the  Leeds  and  Bradford  Railway  Company  to  make  a  Branch  from  Shipley  to 
Colne."  The  shares  in  this  line  were  allotted  and  offered  to  the  shareholders  in  the  Leeds  and 
Bradford  line ;  but  there  were,  at  the  time  of  the  passing  of  the  act,  shareholders  in  the  exten- 
sion line  who  were  not  shareholders  in  the  Leeds  and  Bradford  line : — Held,  that  the  share- 
holders in  the  Shipley  and  Colne  Railway  did  not  oonstitate  a  company,  the  formation  of  which 
was  commenced  after  the  Ist  day  of  November,  1844,  within  the  meaning  of  the  stat.  7  &  S 
Vict.  c.  110,  s.  2. 

In  an  action  for  the  non-delivery  of  shares  on  a  given  day,  pnrraant  to  contract,  the  proper 
measure  of  damages  is  the  difference  between  the  contract  price  and  the  market  price  on  the 
day  when  the  contract  was  broken. 


(a)  This  case  was  decided  in     the  same  subject  as  the  preced- 
Ililary  Vacation  (Feb.  10),  but      ing  case, 
it  is  inserted  here  as  referring  to 
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not  be  set  aside,  and  a  veidict  entered  thereon  for  the  plain-        1846. 
tiff,  iinlees  the  parties  agreed  to  a  special  case  being  stated 
for  the  cqnnion  of  this  Court.    The  parties  thereupon  agreed 
to  the  following  case. 

This  action  is  brought  by  the  purchaser  upon  a  contract 
for  the  sale  of  fifty  **  New  Bradford  Extension"  shares.  The 
defendant,  by  his  first  two  pleas,  denied  the  making  of  the 
contract,  and  the  readiness  and  willingness  of  the  plidntiff 
to  perform  it.  The  third  plea  was  as  follows : — '^  And  for 
a  further  plea  in  this  behalf,  the  defendant  says,  that  the 
said  company  or  partnership  undertaking  in  the  declaration 
mentioned  was,  before  and  at  the  time  of  the  making  of  the 
said  contract  in  the  declaration  mentioned,  and  from  thence 
hitherto,  a  joint-stock  company,  within  the  meaning  o^  and 
answering  to  the  definition  in  that  behalf  given  in  and  by  a 
certain  statute  passed,  &c,  [7  &  8  Vict  c  110]  ;  and  that 
the  formation  of  the  said  company  was  commenced  afler  the 
1st  day  of  November,  a.d.  1844,  to  wit,  on  the  6th  day  of 
November,  a.d.  1844.  And  the  defendant  says,  that  the 
said  contract  in  the  declaration  mentioned  was  and  is  a 
contract  for  the  sale  by  the  defendant  to  the  plaintiff  of  cer- 
tain shares  in  the  said  company,  to  which  said  shares  he  the 
defendant,  at  the  time  of  the  making  of  the  said  contract, 
churned  to  be  entitled.  And  the  defendant  further  says, 
that  the  said  company  had  not,  before  or  at  the  time  of  the 
making  of  the  said  contract,  obtained  a  certificate  of  com- 
plete re^tration,  according  to  the  provisions  of  the  said  act 
in  that  behalf  made :"  concluding  with  a  verification.  And 
the  fourth  plea  was  as  follows : — '^  And  for  a  further  plea 
in  this  bdialf,  the  defendant  says,  that  the  said  company  or 
partnership  undertaking  in  the  declaration  mentioned  was, 
before  and  at  the  time  of  the  making  of  the  said  contract  in 
the  declaration  mentioned,  and  from  thence  hitherto,  a  joint- 
stock  company,  within  the  meaning  of  and  answering  to  the 
definition  in  that  behalf  given  in  and  by  the  said  statute  in 
the  said  plea  mentioned,  and  that  the  formation  of  the  eaid 
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1846.  oompany  was  commenced  after  the  Ist  day  of  November, 
A.  D.  1844^  to  wit)  on  &c  And  liie  defendant  says,  that 
the  said  contract  in  the  declaration  mentioned  was  and  is  a 
contract  for  the  sale  by  the  defendant  to  the  plaintiff  of 
certain  shares  in  the  said  company,  to  which  said  shares  he 
the  defisndanty  at  the  time  of  the  making  of  the  said  con- 
tract, claimed  to  be  entitled.  And  the  defendant  further 
says,  that  he  the  defendant  had  not,  before  or  at  the  time  of 
the  making  of  the  said  contract,  been  duly  registered  as  a 
member  of  the  eaid  company  in  the  registry  office  by  the 
said  statute  provided  for  the  registration  of  joint-stock  com* 
panics,  according  to  the  provisions  of  the  said  statute  in  that 
behalf  made."  Verification. — tissue  was  taken  by  replying 
de  ii\juri&  to  each  of  these  pleas. 

The  cause  was  tried  before  Bolfe,  B.,  at  the  York  Sum- 
mer Asozes,  1845,  and  the  jury  returned  a  verdict  for  the 
plaintiff  on  the  first  and  second  issues,  and  for  the  defendant, 
by  the  direction  of  the  learned  Judge,  on  the  third  and  fourth 
issues,  with  an  assessment  of  the  damages  at  £675,  subject 
to  the  opinion  of  the  Court  as  to  the  finding  on  the  third 
and  fourth  issues,  and  as  to  the  amoimt  of  damages. 

The  following  was  the  note  or  contract  made  by  the 

broker : — 

"  Srd  February,  1845, 

*^  Sold  to  Mr.  Joseph  Shaw,  on  accoimt,  &Rj  shares  in 

the  New  Bradford  Bidlway ;  to  be  paid  on  or  before  the 

30th  of  March,  at  142.  12«.  6d.  per  share,  net." 

The  shares  in  question  were  scrip  for  shares  in  a  projected 
line  of  railway  from  Shipley  to  Colne,  called  '^  The  Leeds 
and  Bradford  Extension  Bailway,"  and  were  issued  by  the 
parties  and  under  the  circumstances  hereinafter  stated. 

The  Leeds  and  Bradford  Bailway  Company  is  constituted 
by  the  stat.  7  &  8  Vict  c.  59,  and  is  thereby  authorised 
to  make  a  railway  from  Leeds  to  Bradford.  On  the  15th 
of  July,  1844,  at  a  meeting  of  the  directors  of  that 
company,  it  was  resolved  that  an  advertisement  should  be 
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inserted  in  flie  papers,  stating  that  the  engineer  had  been  in-         1S46. 
stnicted  to  make  a  survey  from  Keighley  to  Shipton,  and 
that  Mr.  Martin  should  be  engaged  to  survey  the  line  from 
Shipley  to  Keighley.    An  advertisement  was  inserted  in 
the  newspapers  in  compliance  with  this  resolution.    At  a 
meeting  of  the  directors  of  that  company,  held  on  the  12th 
of  August,  1844,  a  deputation  of  persons  interested  in  this 
extennon  line  waited  upon  the  directors,  when  the  directors 
of  that   company  resolved  that  an  account  of  the  traflSc 
should  be  taken  between  Shipley  and  Shipton;  and  Mr. 
Muigatroyd  undertook  to  engage  some  person  for  that  pur^ 
pose.     It  was  also  resolved,  that  Mr.  Martin's  tender  should 
be  accepted  for  surveying  the  line  fiom  Shipley  to  Shipton. 
At  a  meeting  held  on  the  26th  of  August,  1844,  a  deputa- 
tion firom  the  town  of  Haworth  attended,  who  expressed  a 
wish  that  a  branch  railway  should  be  made  from  Haworth 
to  jmn  this  line  at  Keighley;  when  they  were  informed  that 
this  company  would  propose  to  obtain  power  in  the  next 
sesaon  of  Parliament  to  make  it    At  a  general  meeting  of 
the  company,  held  on  the  28th  of  August,  1844,  the  di- 
rectors presented  a  report  to  the  meeting,  the  following  pes- 
ssge  from  wluch  has  reference  to  the  proposed  line : — **  The 
directors  pledged  tiie  company,  when  in  committee,  to  ex- 
tend the  line  from  Shipley  to  Keighley ;  and  frirther  conn- 
derations  have  induced  them  to  decide  on  going  forward  to 
Shipton  and  Haworth.     These  extensions  cannot  fail  to  be 
remunerative  to  the  company,  as  well  as  advantageous  to 
the  districts  through  which  they  pass ;  and  it  is  hoped  they 
win  facilitate  a  junction  with  the  Lancashire   railways. 
Some  other  railways  are  under  connderation,  particularly 
to  Halifax,  and  down  the  Cleckheaton  Valley,  and  will  be 
brought  before  the  shareholders  at  a  future  opportunity.'* 

At  a  meeting  of  the  directors,  held  on  the  9th  of  Sep- 
tember, 1844,  Messrs.  Martin  and  Fox  attended  with  plans 
and  sections  of  the  extension  line  from  Shipley  to  Shipton 
and  Haworth,  and  it  was  resolved  that  a  cheque  for  £200 
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1846.  be  paid  to  them  on  account.  At  a  meeting  of  the  directors, 
held  on  the  4th  of  Noyember,  1844^  it  was  resolved,  '^  that  a 
special  general  meeting  should  be  called  on  Wednesday,  the 
28th  November  then  instant,  for  the  piirpose  of  considering 
the  expediency  oi^  and,  if  thought  fit,  sanctioning  an  appli- 
cation to  Parliament  in  the  ensuing  session,  for  an  act  for 
enabling  the  said  company  to  make  a  ndlway  from  Shipley, 
in  the  West  Biding  of  the  county  of  York,  to  Colne,  in  the 
county  palatine  of  Lancaster,  with  a  branch  from  Keighley 
to  Haworth,  in  the  said  West  Riding ;  and  also  for  the  pur- 
pose of  considering  in  what  manner  the  necessary  capital  for 
the  construction  of  the  said  proposed  line  and  branch  should 
be  raised."  A  special  general  meeting  of  the  company  was 
accordingly  held  on  the  28th  of  November,  1844,  in  pursu- 
ance of  the  above  resolution,  at  which  the  following  resolu- 
tions were  come  to : — ''  First,  that  it  is  expedient  that  this 
company  should  undertake  the  formation  of  an  extension  line 
of  railway  from  the  Leeds  and  Bradford  Bailway  at  Shipley, 
to  Colne,  with  a  branch  to  Haworth ;  that  tiie  directors  of 
the  company  be,  and  they  are  hereby  authorised  to  take  all 
proceedings  that  they  may  consider  desirable,  with  a  view 
of  applying  to  Parliament  in  the  next  session  for  an  act 
authorising  the  construction  of  the  above  railways,  or  any 
part  of  them.  Secondly,  that,  in  order  to  raise  funds  for  the 
purposes  aforesaid,  an  additional  capital  of  iE500,000  bo 
nused,  by  the  creation  of  8000  shares  at  £50  each,  and 
8000  shares  of  12/.  10«.  each,  and  that  such  shares  be 
offered  in  the  first  place  to  the  proprietors  who  shall  be  re- 
gistered in  the  books  of  the  company  on  the  30th  of  No- 
vember instant,  in  the  proportions  of  one  £50  and  one 
12L  lOs.  share  for  every  £50  share,  and  that  a  deposit  of 
£5  per  cent  be  paid  thereon  to  the  bankers,  Messrs.  B.  and 
Co.«  Leeds,  or  to  the  Bradford  Banking  Company,  on  or 
before  the  2l8t  of  December  then  next"  On  the  6th  of 
November,  the  Leeds  and  Bradford  Company  advertised 
in  the  Leeds  Intelligencer  and  Mercury  notice  of  the 
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intended  application  to  Parliament  for  an  act  to  make  a  1846. 
railway  from  Shipley  to  Colne,  with  a  branch  to  Keighley ; 
and  on  the  16th  of  November  they  advertised  in  the  same 
papers  notice  of  the  intended  application  to  Farliament»  for 
an  act  to  extend  it  by  a  branch  from  Keighley  to  Haworth. 
The  shares  mentioned  in  the  above  resolutions  were  accord- 
ingly issued^  and  were  all  offered  and  allotted  to  share- 
holders in  the  Leeds  and  Bradford  Railway  Company,  and 
came  ont  at  a  premimn.  There  were  shareholders  in  the 
extension  line  when  the  act  authorising  it  was  passed,  noi 
shareholders  in  the  original  line  of  the  Leeds  and  Bradford* 
The  contract  in  the  present  case  was  for  the  sale  of  fifty 
shares  in  the  proposed  extension  line.  There  was  no  pro- 
visional registration  of  any  company  for  nuiking  the  exten- 
aon  line.  A  parliamentary  contract»  dated  and  signed  on 
the  2nd  of  Januaiy,  1845,  was  entered  into  as  required  by 
the  standing  orders  of  Parliament,  a  copy  of  which,  signed 
by  the  attomies  on  both  sides,  may  be  referred  to,  and  made 
part  of  this  case.  Keighley  is  on  the  line  of  railway  from 
Bradford  to  Colne,  for  which  application  was  made  to  Par- 
liament, in  pursuance  of  the  above  resolutions,  and  for  which 
an  act  was  obtained,  which  received  the  royal  assent  on  the 
30th  of  June,  1845.  The  Leeds  and  Bradford  Company 
obtained  their  act  for  their  line  on  the  14th  of  July,  1844. 
No  certificate  of  complete  regustration  had  been  obtained  by 
any  company  or  persons  for  making  die  said  railway  at  tiie 
time  of  the  making  of  the  contract  in  question  in  this  cause, 
nor  had  the  defendant  been  re^stered  as  a  shareholder  in 
any  company  for  the  shares  in  question* 

The  foregoing  are  the  agreed  facts  in  the  cause.  A 
question  also  arises  as  to  the  amount  of  damages.  The 
jury  assessed  the  damages  at  £675,  but  leave  was  reserved 
to  move  to  reduce  them  to  J6450.  It  was  proved,  that,  on 
the  10th  of  March,  1845,  the  price  was  such  as  to  make 
a  difference  upon  the  fifty  shares,  amounting  to  £450.    On 
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1846.        the  8id  of  March,  1845,  the  plamtiff  caused  the  following 
letter  to  be  written  to  the  defendant's  brokers: — 

«  Huddersfield,  March  3rd,  1845. 
"  Gentlemen, — ^I  beg  to  give  you  notice,  that  I  am  pr^ 
pared  to  take  up  the  fifty  new  Bradfords  I  purchased  of  yon 
on  the  3rd  of  February  last;  and  if  those  scrips  are  not  de- 
livered to  me  on  or  before  the  10th  instant,  I  shall  buy  them 
in  against  you,  and  debit  you  with  the  diiference. 

"  Yours  respectfidly, 

**  Joseph  Shaw.'' 

The  learned  Judge  told  the  jury  that  he  did  not  consider 
the  damages  limited  by  the  price  within  the  time  speci- 
fied by  that  letter,  and  that  the  question  of  damages  was  for 
them ;  and  that  they  were  as  near  as  they  could  to  place  the 
plaintiff  in  the  position  he  woidd  have  been  in  if  the  defend- 
ant had  performed  his  contract  They  returned  a  verdict 
for  £675  ;  but  the  verdict  was  to  be  reduced  to  £450,  if 
the  Court  should  be  of  opinion  that  that  sum  was  in  point 
of  law  the  proper  measure  of  damages,  and  that  the  learned 
Judge  ought  to  have  so  directed  the  jury. 

CleaBhy^  fbr  the  plaintiff,  in  the  first  place  relied  upon  the 
decision  in  Young  v.  Smith ;  but,  it  being  intimated  by  the 
Court  that  they  should  not  hear  the  question  in  that  case  re- 
argued in  this  court,  and  that  the  only  way  of  impeaching 
that  decision  was  by  writ  of  error,  and  therefore  the  only 
question  which  ought  now  to  be  disposed  of  was,  whether  this 
was  a  company  formed  after  the  1st  of  November,  1844 ; — ^he 
proceeded  to  argue,  that  this  was  not  a  company  the  forma- 
tion of  which  was  commenced  after  the  1st  of  November, 
1844 ;  for  that  the  shares  and  shareholders  in  the  Shipley 
and  Colne  line  were  not  shares  and  shareholders  in  a  netb 
lincy  but  in  an  extension  of  the  Leeds  and  Bradford  line ; 
the  Shipley  and  Colne  line  being  to  be  constructed,  not  by 
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m  newly-finrmed  oompanj,  but  by  the  Iieeda  and  Bradford        1846. 
oompany;  and  the  only  reason  for  gobg  to  Parliament  again 
being  for  the  purpose  of  obtaining  power  to  create  new 
shares^  and  thereby  to  raise  money  for  making  an  extension 
of  the  original  line.    This  view  of  the  case  was  confirmed 
by  tbe  language  of  the  parliamentary  contract^  and  by  the 
proYifiions  of  the  act  itself    The  former  recitedj  that  '^  it 
had  been  deemed  expedient  that  a  railway  should  be  made 
by  the  Leeds  and  Bradford  Bailway  Company  from  Shipley 
to  Cohie»  in  extension  of  and  uniting  with  the  parliamentary 
line  of  the  Leeds  and  Bradford  Bailway.''    The  title  of  the 
act  was — ^'  An  Act  to  enable  the  Leeds  and  Bradford  Baal- 
way  (Company  to  make  a  Branch  from  Shipley  to  Colne,  with 
a  Branch  to  Haworth;"  and  the  3rd  section  enacted^  ''that 
it  should  be  lawAil  for  the  said  company'' — that  is,  the  Leeds 
and  Bradford  Bailway  Company — '*  to  raise,  by  creating  new 
shares,  in  addition  to  the  sum  of  money  which  they  are  author- 
ised to  nuse  by  virtue  of  the  said  recited  act,  any  further 
sum  of  money,  not  exceeding  in  the  whole  the  sum  of 
£500,000."     And  the  4th  section   provided,   ''that  the 
capital  so  to  be  raised  by  the  creation  of  new  shares  should 
be  considered  as  part  of  the  general  capital  of  the  said  com- 
pany, and  should  be  subject  to  the  same  provisions  in  all  re- 
spects, whether  with  reference  to  the  payment  of  calls,  or 
the  forfeiture  of  shares  on  non-payment  of  calls,  or  other- 
wise, as  if  it  had  been  part  of  the  original  capital,  except  as 
to  the  nominal  amount  or  value  of  such  shares,  and  the  pro- 
portionate dividends  thereon  respectively,  and  except,  also,  as 
to  any  spedal  advantages  in  favour  of,  or  other  regulations 
in  relation  to,  such  shares,  which  may  be  resolved  on  by  any 
general  or  special  general  meeting  of  the  said  company,  and 
except  as  to  the  amount  and  time  of  making  and  of  payment 
of  calls  on  such  new  shares,  which  the  directors  of  the  said 
company  shall  fix  from  time  to  time,  as  they  shall  think  fit" 
By  the  5th  section,  if  the  old  shares  are  at  a  premium,  the 
new  shares  were  to  be  offered  to  the  original  shareholders. 
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1846.  This,  therefore,  was  in  reality  nothing  more  than  the  intro- 
duction of  new  members,  for  the  purpose  of  the  extension 
line,  into  the  Leeds  and  Bradford  Company,  and  not  the 
formation  of  a  new  joint-stock  company. 

Secondly,  with  respect  to  the  amount  of  damages,  he 
ui^ged  that  the  period  from  the  10th  of  March,  when  the 
contract  was  broken,  to  the  30th,  the  day  on  which  others 
were  bought  in  by  the  plaintiff  against  the  defendant,  could 
not  be  considered  an  unreasonable  time  for  the  purchaser  to 
take  to  make  up  lus  mind  as  to  the  re^purchase ;  and  cited 
Stewart  y.  CatUy{a),  where  it  was  held,  that,  in  an  action 
for  the  non-acceptance  of  railway  shares,  the  proper  measure 
of  damages  was  the  difference  between  the  price  of  the 
shares  on  the  day  when  they  ought  to  have  been  accepted, 
and  on  the  day  when  they  were  re^sold,  such  re-sale  being 
within  a  reasonable  time.  [Parke,  B. — In  the  present 
state  of  things,  we  all  know  yery  well  thai  half  a  day  might 
be  a  reasonable  time  to  allow  for  the  purchase  of  shares.] 

Knowtes,  contrst,  argued  that  the  Leeds  and  Bradford  and 
the  Shipley  and  Colne  Bailway  were  essentially  different 
undertakings ;  differing  in  their  names,  in  the  number  of 
their  constituent  members,  and  in  the  yalue  of  their  shares : 
that  the  stat.  8  &  9  Vict.  c.  38,  and  the  resolution  of  the 
directors  of  the  4th  of  November,  1844,  both  spoke  of  tlic 
Shipley  and  Colne  as  a  new  line  of  railway :  that,  further, 
there  were  provisions  in  the  Leeds  and  Bradford  Bailway 
Act  (the  7  &  8  Vict.  c.  59),  which  could  not  be  applied  to 
the  other  line,  e.  g.  those  which  inflicted  penalties  on  per- 
sons obstructing  the  railway  or  works.  Even  if  the  names 
and  capital  of  the  companies  were  the  same,  that  would  not 
make  them  identical  where  their  objects  were  different,  and 
to  l>e  carried  into  effect  by  different  means  and  in  different 
places. 

(a)  8  M.  &  W.  160. 
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Pabkb,  R — In  this  case  no  question  arises  on  the  eon-  1846. 
stniction  of  the  S6th  section  of  the  7  &  8  Vict  c  110.  If 
the  deciffion  of  this  Court  upon  that  section,  in  the  case  of 
Yanngy.  Smith,  is  to  be  questioned^  it  must  be  in  a  court  of 
error.  The  only  question  here  is,  whether  thk  is  the  case 
of  a  new  company,  formed  after  the  Ist  day  of  November, 
1844 ;  and  I  think  it  is  quite  dear  that  it  is  not.  The  8  & 
9  Yict.  c.  xxxviii,  was  not  intended,  and  does  not  purport,  to 
inooiporate  a  new  company ;  it  only  extends  the  powers  of 
an  exiffting  corporation,  by  enabling  them  to  do  what  they 
had  not  power  to  do  before,  namely,  to  construct  an  extension 
line  t)f  nulway,  and  for  tiiat  purpose  to  raise  capital  by  the 
creation  of  new  shares,  instead  of  by  mortgage,  or  in  some 
other  way.  It  is  said  that  the  Shipley  and  Colne  line  was 
to, be  constructed  for  a  different  object,  and  not  to  benefit 
the  shareholders  in  tiie  Leeds  and  Bradford  Company.  But, 
although  tiiat  company  is  incorporated  by  the  first  act,  the 
right  to  the  profits  is  the  right  of  the  individuals,  who  from 
time  to  time  compose  the  company :  the  corporation  is  seised 
of  the  corporate  property,  and  the  individuals  have  their  share 
of  the  profits  or  loss  of  the  undertakings.  The  company 
remains  the  same,  though  the  undertakings  are  different. 

With  respect  to  the  amount  of  damages,  I  was  at  first 
disposed  to  think  that  this  was  like  the  case  of  an  action  for 
not  replacing  stock,  in  which  tiie  measure  of  damages  is  the 
difference  of  price  on  the  day  on  which  it  ought  to  have 
been  replaced,  and  on  the  day  of  the  trial ;  but,  upon  con- 
sideration, I  think  it  more  resembles  the  case  of  an  action 
for  the  non-delivery  of  goods.  In  the  case  of  Gainsford  v. 
CaTroU{a\  which  was  an  action  for  not  delivering  goods  on 
a  given  day,  the  Court  held,  that  it  was  not  like  the  case  of 
a  loan  of  stock,  where  the  borrower  holds  in  his  hands  tiie 
money  of  tiie  lender,  and  thereby  prevents  him  from  using 
it  altogether ;  for  that  the  plaintiff,  having  his  money  in  his 

(a)  2  B.  &  C.  624. 
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possession,  might  purchase  the  like  goods  the  very  day  after 
the  contract  was  broken;  and  therefore  that  the  true 
measure  of  damages  was  the  difference  between  the  price 
agreed  upon  and  the  market  price  of  the  goods  at  iiae  time 
the  contract  was  broken.  Here  the  plaintiff  had  his  money 
in  his  own  possession,  and  might  have  gone  into  the  market 
and  bought  other  shares  as  soon  as  the  contract  was  broken. 
The  question  therefore  is,  when  it  was  broken.  Now  the 
plaintiff,  by  his  letter  of  the  3rd  of  March,  gave  the  defend- 
ant until  the  10th  of  March  to  deliver  the  shares ;  and  he 
is  not,  therefore,  entitled  to  calculate  the  damages  with  re- 
ference to  any  amount  the  shares  might  have  sold  for  sub- 
sequently to  the  10th. 

Our  judgment,  therefore,  will  be,  to  direct  that  the  ver- 
dict on  the  3rd  and  4th  pleas  be  entered  for  the  pLsiatiS, 
and  that  the  damages  be  reduced  from  £675  to  jS450. 

Alderson,  B.,  Kolfe,  B.,  and  Platt,  B.,  concurred. 

Rule  accordingly. 


Jan.  30.        Regina  v.  The  Sheriff  of  Middlesex,  in  a  cause  of 

BoGERs  V.  Taylor. 

tl  ERVIS  had  obtained  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  he  should  not  refund  the  amount  paid  to 
him  by  the  sheriff  of  Middlesex,  after  deducting  therefrom 
the  amount  of  the  debt  and  costs.  It  appeared  from  the 
affidavits,  that,  in  May  last,  the  plaintiff  commenced  an  ac- 
costs, &c.  The  tion  against  the  defendant,  to  recover  the  sum  of  61/.  1;., 
disobeyed  a  rule  which  proceeded  to  judgment^  and  a  ca.  sa.  issued  thereon 

of  Court  to 

bring  in  the  body,  an  attachment  iBsned  against  him,  which  was  set  aside  on  payment  of  costs,  and 
on  perfecting  special  bail.  These  terms  not  being  complied  with,  owing  to  a  mistake  of  tiie  sheriff*  s 
officer,  a  habeas  corpus  issued  to  the  coroner  to  brmg  up  the  body  of  the  sheriff.  The  sheriff 
thereupon  took  out  a  summons  to  shew  cause  why,  upon  his  complying  with  the  prenous  rule, 
and  paying  the  costs  of  the  habeas,  all  further  proceedings  under  it  should  not  be  stayed.  Before 
this  summons  became  returnable,  the  under-sheriff  paid  over  to  the  plaintiff's  attorney  the  full 
amount  of  the  penalty  of  the  bail-bond,  and  the  costs.  The  Court  made  absolute  a  rule  upon 
the  plaintiff  to  refund  to  the  sheriff  the  surplus  beyond  the  £61  and  costs. 


The  plaintiff 
recovered  judg- 
ment against 
the  defendant 
for  £61,  and  a 
ca.  sa.  issued, 
indorsed  to 
levy  that  sum, 
together  with 
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against  the  defendant,  directed  to  the  Sheriff  of  Middlesex, 
and  indorsed  to  levy  61/.  Is.y  together  with  the  costs,  &c 
The  sheriff  having  disobeyed  a  rule  of  court  to  bring  in  the 
body,  an  attachment  issued  against  him,  which  was  set  aside 
in  last  [^chaelmas  Term,  on  payment  of  costs,  and  on  per- 
fecting special  bail.  These  terms  not  having  been  com- 
plied with,  owing  to  a  mistake  of  the  sheriff's  officer,  on  the 
18th  of  November  a  writ  of  habeas  corpus  issued  to  the 
coroner,  directing  him  to  bring  uf>  the  body  of  the  sheriff. 
The  sheriff  thereupon  took  out  a  summons,  calling  upon  the 
plaintiff  to  shew  cause  why,  upon  the  sheriff's  complying 
with  the  previous  rule,  and  paying  the  costs  of  the  habeas 
corpus,  all  further  proceedings  under  the  writ  should  not  be 
stayed.  Before  this  summons  became  returnable,  the  un- 
der-sheriff paid  over  to  the  plaintiff's  attorney  the  sum  of 
122/.  10«.,  being  the  amount  of  the  penalty  in  the  bail-bond, 
with  costs. 


1846. 
Reoina 

V, 

Sheriff  of 

MiDOLIgBX. 


Mcntagu  Chambers  shewed  cause. — The  plaintiff  is  en- 
titled, under  the  circumstances,  to  retain  the  whole  sum  paid 
over  by  the  sheriff,  and  is  not  limited  to  the  sum  indorsed 
on  the  ca.  sa.  The  practice  is  thus  stated  in  Archbold's 
Practice,  571  (7th  ed.): — ^**When  the  proceedings  are 
agmnst  the  sheriff,  the  Court  will  not  in  general  relieve  him, 
if  it  appear  that  he  has  been  guilty  of  a  breach  of  duty,  as 
by  letting  the  defendant  out  of  custody  without  taking  from 
Inm  such  a  bail-bond  as  is  required  by  the  statute.'^  And 
again,  **  If  the  attachment  be  not  set  aside,  the  sheriff  can 
be  discharged  from  it  only  on  payment  of  the  whole  debt 
and  costs  in  tiie  original  action,  to  the  ext^it  of  the  penalty 
of  the  bail-bond,  (and  not  merely  the  sum  sworn  to  and  co8ts)j 
and  also  the  costs  of  the  attachment,"  &c.  [Pollocky  C.  B. — 
This  is  not  an  application  to  set  aside  an  attachment,  but  to 
get  back  a  part  of  the  sum  that  the  sheriff  has  paid  over  to 
the  plaintiff.]     But,  the  sheriff  having  been  guilty  of  this 
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misoonducty  and  having  paid  the  money  over  with  know- 
ledge of  all  the  facta,  he  onght  not  to  have  it  refunded. 

Jenrii  was  not  called  upon  to  argue  in  support  of  the 
rule. 


Pollock^  C.  B. — It  seems  to  me  that  the  plaintiff  can- 
not be  entitled  to  retain  more  than  the  sum  indorsed  upon 
the  writ  and  the  costs,  and  that  he  must  refund  the  rest/io 
the  sheriff.  The  sum  paid  over  by  the  sheriff  to  the  plain- 
tiff is  not  in  the  nature  of  a  penalty  for  misconduct.  It  is 
his  duty  to  place  the  plaintiff  in  the  same  situation  as  if 
special  bail  had  been  put  in  and  perfected  regularly;  and  he 
does  BO  by  paying  him  the  amoimt  of  the  sum  indorsed  upon 
the  writ.    The  rule  must  be  absolute. 

Parke,  B. — I  am  of  the  same  opinion.  The  sheriff  is  to 
put  the  plaintiff  in  the  same  condition  as  if  he  had  done  his 
duty  in  the  first  instance,  and  had  put  in  and  perfected  biuL 
The  defendant  in  the  action  would  be  entitied  to  his  dis- 
charge on  payment  of  the  sum  indorsed  on  the  writ,  witii 
£10  for  costs.  The  rule  of  H.  T.,  2  Will  4,  s.  21,  saj^ 
that  '^  bail  shall  be  liable  to  the  sum  sworn  to  by  the  afBda- 
vit  of  debt,  and  the  costs  of  suit,  not  exceeding  in  the  whole 
the  amount  of  tiieir  recognizance."  Now  the  sheriff's 
liability  to  the  plaintiff  is  for  not  putting  in  bail ;  he  is 
tiierefore  to  be  responsible  to  the  same  extent  as  the  bail 
would  be,  tiiat  is,  in  the  amouAt  of  the  debt  and  costs. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 


Bule  absolute. 
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Beeton  r.  JuPP.  Jan.  20. 

JuLAWKINS  had  obtained  a  rale  calling  upon  the  de-  ThepUdntiff, 

fendant  to  shew  cause  why  a  rule  absolute  for  judgment  as  peremptonr^nn- 

in  case  of  a  nonsuit,  and  the  judgment  signed  thereupon,  ^^^^^^f  ^ 

should  not  be  set  aside.   The  affidavits  disclosed  the  follow-  lothof  January, 

obtsined  ft  side* 

ing  facts : — The  plaintlfl^  being  under  a  peremptory  under-  bar  rale  to  dlB- 
taking  to  go  to  trial  on  the  10th  of  January,  obtained  the  ^ymra^of 
following  side-bar  rule  to  discontinue,  pursuant  to  the  rule  ^^>  d^^ok^' 
of  H.  T.,  2  WilL  4,  s.  106 ;— **  It  is  ordered,  that,  upon  to  pay  the  said 
payment  of  costs,  to  be  taxed  by  the  Master,  this  action  be  seating  to  jndg'. 
diBoontinued,  the  pbdntiff  hereby  undertaking  to  pay  the  ^oslS^not'' 
said  costs,  and  also  hereby  consenting,  that,  if  the  said  costs  }^^  '^  ^^^ 
are  not  paid  within  four  days  from  the  Master's  allocatur,  lothof  Jana- 
the  defendant  shall  be  at  liberty  to  sign  judgment  of  non  tiff's  attorn^ 
pros."    On  the  10th  of  January,  the  pUdntirs  attorney  ^^"^n^f 
obtained,  and  served  on  the  defendant's  attorney,  an  ap-  defendant's  at- 

/•  •  1  111  1        r^  1         ^      torney,  sn  ap- 

pomtment  for  taxation,  at  eleven  o  dock  on  the  12th.     On  potntment  for 
that  day,  the  defendant's  attorney  attended  before  the  Mas-  eiereiTo'ciock 
tci^  but  protested  against  the  rule  as  being  irregular,  and  **v*^i?J^\J* 
declined  to  bring  in  his  costs  to  be  taxed ;  and  on  the  same  defendant's  st- 
day  the  rule  absolute  was  obtained  for  judgment  as  in  case  before  the 
of  a  nonsuit,  and  judgment  was  ngned  the  following  day.      ^twted^"' 

against  the  rale 
to  disoontudue 

BramweU  appeared  to  shew  cause ;  but  when  he  had  lar,  and  de. 
stated  die  facts,  the  Court  caUed  upon  f^^  ^"^°« 

be  taxed ;  and 
on  the  same  day 

Hawkins  to  support  the  rule. — The  defendant  was  irre-  mie  absolute  for 
gular  in  applying  for  judgment  as  in  case  of  a  nonsuit  SfeoTa  nonl" 
after  he  had  been  served  with  a  rule  to  discontiliue:  Cooper  ^^  t—Heid, 

that  this  jndg- 
ment  was 
regular. 
A  rale  to  disoontiniie  is  not  a  stay  of  proceedings. 
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1846.  T.  Hottoway  (a),  TiUng  v.  Hodgson  (b).  The  judgment  of 
discontiiiuance  would  have  related  back  to  the  date  of  the 
rule :  Brandt  v.  Peacock  (c).  At  all  events,  the  service  of 
the  rule  to  discontinue  operated  as  a  stay  of  proceedings. 
[PoUockj  C.Bk — Have  you  any  authority  for  that  position?] 
No  express  authority  has  been  found,  but  it  is  reasonable 
that  it  should  be  so  treated. 

Feb  Curiam  (if). — This  rule  must  be  discharged.  The 
defendant  was  entitled  to  his  judgment  as  in  case  of  a  non- 
suit, and  was  not  bound  to  accept  instead  of  it  the  mere 
undertaking  of  the  plaintiff  to  pay  the  costs.  As  to  the 
other  point,  the  Master  informs  us,  that  service  of  a  rule  to 
disccmtinue  is  not  of  itself  any  stay  qf  proceedings. 

Rule  discharged,  with  costs. 


(a)  1  Hodges,  76.  (rf)  Pollock,  C.  B ,  Parke^  B., 

\b)  13  M.  &  W.  638.  Alderson,  B.,  and  Eol/e,  B. 

(c)  1  B.  &  Cr.  649. 
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Sims  v.  Pbosseil  j^^  ^^ 

VjBAY  having  obtained  a  rule  to  shew  cause  why  the  Where  the  writ 
judgment  and  fi.  fa.  in  this  cause  should  not  be  set  aside  for  described  the 

C.  Prosser/'  an 

BaU,  on  shewing  cause,  objected  that  the  affidavits  (of  the  by  him^n^uT- 
defendant  and  others)  on  which  the  rule  had  been  moved  P^'^  ^^.^  ^^ 

;     ,  for  setting 

for,  were  wrongly  intitled.  The  writ  of  summons  de-  aside  the  judg- 
scribed  the  cause  as  **  Henry  Sims  t;.  Frederick  C.  Prosser,"  ^rity'  Se ' 
whereas  the  affidavits  were  intitled,  "  Henry  Sims  v.  Fre-  a^J^^htm 
derick  CmdUm  Prosser,"    In  Reaina  v.  The  Sheriff  of  Sur-  »•  "  Frederick 

,xt  .111         r         t  .  T/T,  CouUton  Pros- 

rey  (a),  where  an  action  had  been  brought  agunst  a  defendant  ser"  (his  real 
by  the  initial  of  his  christian  name,  "W.,**  and  proceeded  to  hSlrMSar. 
execution  so  intitled,  it  was  held,  that  an  affidavit,  in  sup- 
port of  the  application  against  the  sheriff  for  not  returning 
the  fi«  fa.,  which  described  the  defendant  by  his  christian 
name  of  ^'William,"  could  not  be  read.  Shrimpton  v. 
Carter  (6)  is  an  authority  to  the  same  effect. 

Grayj  contr^ — The  affidavits  are  correctly  intitled. 
There  is  no  doubts  from  the  affidavit  made  by  the  defendant, 
that  his  real  name  is  Frederick  Coulston  Prosser,  and  that 
be  is  the  party  whose  goods  have  been  seized.  There  can 
be  no  reason,  therefore,  why  the  affidavit  should  not  be 
made  in  his  true  name,  although  the  stat  3  &  4  Will,  c  42, 
enables  the  plaintiff,  in  the  writ  and  declaration,  to  use  his 
initial  only. 

Peb  Curiam  (c). — The  affidavits  are  not  properly  inti- 
ded  in  the  cause.  The  rule  will  be  absolute  without  costs, 
the  defendant  undertaking  not  to  bring  any  action. 

Rule  absolute  accordingly. 

(a)  8  Dowl.  P.  C.  510.  (c)  PoOoek^  C.  B.,  Parley  B., 

\h)  3  Dowl.  P.  C.  648.  Aldertan^  B.,  and  Boi/e,  B. 
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•^<»»'  30.  Dixon  v.  Oliphant. 

A  rule  for  an      JL  HIS  was  arule  for  an  attachment  against  the  plaintiff^  for 

attachment  for  _  i        «•  i    i 

non-payment  of  non-payment  of  costs  pursuant  to  a  rule  of  court  and  the 
to^he^  MMter's  Master's  allocatur  thereon.  The  defendant  had  previously 
aUocatur  and  made  the  Same  application  early  in  this  Term,  when  it  was 
was  refiued,  on  reiused,  on  the  ground  of  a  defect  in  the  service  of  the 
defect  in  the  ^  power  of  attorney ;  but  leave  was  given  him  to  make  a  fresh 
J^wc^of^au*  application  when  a  better  service  should  have  been  effected. 
tomey.    A        Th^  present  rule  was  accordinficly  obtained  on  an  affidavit 

proper  aemce  *^  ^  ^  "^ 

was  afterwards  of  a  proper  scrvicc  of  the  power  of  attorney,  and  of  a  fresh 
fresh  demand     demand  of  the  costs,  and  refusal  to  pay  them. 

of  the  costs  was 

made,  and  pay-  * 

ment  again  re-        Pearson  shcwcd  cause,  and  contended  that  a  party  could 

fiised:— Heltf,  .  .       .  *        '' 

that  a  fresh  not,  afler  a  motion  of  this  kind  has  been  made  and  refused, 
be  obfa^ned  fw   ^^^w  that  motion  on  amended  materials :  Levi  v.  Coyle  (a), 

theattach-  ^^ ^^^^  Hoskham  (A). 

OUphantf  contri^  was  stopped  by  the  Court 

Feb  Curiam  (c). — There  is  no  weight  in  this  objection. 
In  the  cases  cited,  the  same  questions  were  brought  before 
the  Court  on  amended  materials ;  but  here  there  has  been 
a  fresh  demand  of  the  costs,  and  a  fresh  contempt,  after  a 
proper  service  of  the  power  of  attorney  has  been  effected. 
The  defendant  proceeds  upon  new  matter,  and  does  not 
bring  into  question  the  former  decision  of  the  Court. 

The  case  accordingly  proceeded  on  the  merits,  and  the 
rule  was  made  absolute. 

(a)  2  DowL  P.C.  (N.  S.),  933.  (c)  PoUock,  C.  B.,  Parke,  B., 

ip)  1  Doipvl.  P.  C.  (N.S.),  702.       Alderson,  B.,  and  Rolje,  B. 


•  # 
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Brooke  v.  Sfong  and  Others.  j^n.  19. 

IlEPLEVIN. — ^The  defendants  avowed  and  made  cogni-  Thedefendantg 
zance  for  \2L  10*.,  being  twenty-six  weeks*  rent,  ending  h°if^g®aiowed 
the  7th  March,  1844,  for  a  dwelling-house  held  by  the  for  rent  in 

arrear,  the 

plaintiff  as  tenant  to  the  defendants,  William  Spong  and  plaintiff  piead- 

William  Spong  the  younger,  under  a  demise  theretofore  before  tibedeV 

made  by  them  to  the  plaintiff,  at  the  weekly  rent  of  9«.  7|d.  ^^^^  ^^^y^^ 

Plea  in  bar,  that,  before  the  demise  in  the  avowry  and  premiaes,  R.  F. 

was  seised  in 

oc^izance  mentioned,  and  before  the  defendants,  William  fee,  and  by  hia 
Spong  and  William  Spong  the  younger,  had  any  thing  in  ^fe?^l^  ^ 
the  said  dwelling-house,  to  wit,  on  the  14th  January,  1837,  ^"^^^y  (^j^. 

°  ...  J'  '    power  of  dis- 

one  Robert  Feamley  was  seised  in  his  demesne  as  of  fee  in  tress),  issuing 
the  said  dwelling-house  in  which,  &c ;  and  the  said  Robert  miaes,  for  Lr' 
Feamley,  being  so  seised  as  aforesaid,  afterwards,  and  before  ihould  so^Iodk 
the  1st  January,  1838,  to  wit,  on  the  14th  January,  1837,  continue  his 

widow,  and 

duly  made  and  published  his  last  will  and  testament,  &c.,   should  not 
and  thereby  gave  and  devised  unto  Sally  Feamley,  then  ortferinan*°(«- 
being  his  wife,  and  to  her  assigns,  for  her  natural  life,  in  ccptafatheror 
case  the  said  Sally  should  so  long  continue  his  the  said  brothers.    The 
Robert  Feamley's  widow,  and  not  live  with  any  other  leged  the  death 
man  except  a  father,  or  brother  or  brothers,  one  annuity  or  ^^^  ijtering  his 
yearly  rent-charge  or  sum  of  £25  per  annum,  to  be  issuing  J^i"»  T^^^^ 
and  payable  out  of  the  said  dwelling-house,  (amongst  other  came  seised  of 
hereditaments),  and  to  be  paid  to  the  said  Sally  half-yearly,  and  continued 
the  first  payment  thereof  to  be  made  at  the  end  of  six  ^e^pWntiff^n 
months  to  be  computed  from  his  the  said  Robert  Feam-  order  to  avoid 

a  distress  for 

ley's  decease.     The  plea  then  stated,  that  the  wUl  gave  arrears  of  the 

powers  of  entry  and  distress  in  case  of  non-payment  of  the  her  thJrent 

annuity ;  and  alleged  the  death  of  Robert  Feamley  on  the  JJ^°*j,^^  *.^ 

20th  January,  1837,  without  altering  his  will:  whereupon  /feW,  that  the 

and  whereby  the  said  Sally  became  seised  as  of  freehold  of  the  nexed  by  the' 

wiU  to  the  gift 
of  the  annuity 

was  a  condition  tubaequent ;  aitd  therefore  it  was  not  necessary  that  the  plea  in  bar  should 

aver  the  Gcmtinuanoe  of  the  widowhood,  &c. 

VOL.  XV.  M  M.  W. 
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1846.  said  annuity  or  yearly  rent-charge  or  sum  of  j£25  per  annum, 
issuing  and  payable  as  aforesaid,  for  and  during  the  term  of 
her  natural  life,,  in  case  she  should  so  long  continue  the  said 
testator's  widow,  and  not  live  with  any  other  man,  except  a 
father  or  brother  or  brothers,  and  payable  half-yearly,  &c., 
and  continued  so  seised  until  the  time  of  the  making  of  the 
payment  hereinafter  mentioned.  And  the  plaintiff  further 
says,  that,  before  the  said  time  when  &c.,  and  during  the 
life  of  the  said  Sally,  to  wit^  on  the  26th  July,  1843, 127. 10*., 
being  half  of  the  said  annuity,  became  due  to  the  sold 
Sally  for  the  half-year  ending  the  day  and  year  last  afore- 
said, and  continued  due  and  in  arrear  to  the  said  Sally  until 
the  plaintiiF  made  the  payment  hereinafter  mentioned. 
And  thereupon  afterwards,  while  the  said  last-mentioned 
simi  was  so  due  and  in  arrear  to  the  said  Sally,  and  after 
all  the  rent  in  the  avowry  and  cognizance  mentioned  had 
become  due,  and  before  the  said  time  when  &c.,  to  wit,  on 
the  8th  March,  1844,  she  the  said  Sally  gave  notice  of  the 
said  several  premises  to  the  plaintiff,  then  being  tenant  of 
the  said  dwelling-house  in  which,  &c.,  and  required  him  to 
pay  to  her  the  said  sum  of  12L  lOs.  in  the  said  avowry  and 
cognizance  mentioned,  in  payment  and  discharge  of  the  said 
sum  of  127.  105.,  so  then  due  and  in  arrear  to  her  as  afore- 
s^d,  and  demanded  payment  thereof  from  the  plaintiff; 
wherefore  the  plaintiff,  in  order  to  prevent  certain  goods  of 
him  the  plaintiff,  then  being  in  and  upon  the  said  dwelling- 
house,  from  being  distrained  by  the  said  Sally  for  the  said 
sum  of  12i^  105.,  so  then  due  and  in  arrear  to  her  as  afore- 
said, after  all  the  said  arrears  in  the  said  avowry  mentioned 
had  accrued  due  as  therein  mentioned,  and  before  the  said 
time  when  &c.,  to  wit,  on  the  8th  day  of  March,  1844, 
paid  to  the  said  Sally  the  said  arrears  for  which  the  said 
distress  was  made,  as  in  the  avowry  and  cognizance  men- 
tioned, in  payment  of  the  said  sum  of  127. 10*.,  so  then  due 
and  in  arrear  to  the  said  Sally  as  aforesaid.  And  so  the 
plaintiff  says,  that  nothing  of  the  said  127.  lO*.  of  the  rent 
in  the  said  avowry  and  cognizance  mentioned,  was  in  arrear 
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to  the  defendants,  William  Spong  and  William  Spong  the      ^846. 
younger,  in  manner  and  form,  &c  Verification,  and  prayer 
of  judgment. 

Special  demurrer,  assigning  for  causes,  that  it  does  not 
suffidently  appear  upon  the  face  of  the  plea  that  the  sud 
Sally  was  entitled  to  receive  the  half  of  the  said  annuity,  or 
any  part  thereof,  under  the  said  will  of  the  said  Bobert 
Feamley,  or  that  the  plaintiff  was  justified  in  paybg  her 
the  same  as  in  the  plea  mentioned,  or  that  such  payment 
was  other  than  a  voluntary  one;  inasmuch  as  it  is  not 
averred  or  sufficiently  stated  in  the  plea,  that,  at  the  time 
when  the  said  half  of  the  said  annuity  became  due,  or  at  the 
time  of  the  payment  thereof  by  the  plaintiff  to  the  said 
Sally,  she  was,  or  that  she  had  continued  to  be  from  the 
death  of  the  testator  Bobert  Fearnley,  up  to  such  times 
respectively,  the  widow  of  the  said  Bobert  Fearnley;  or  that 
she  had  not  at  or  during  such  time  lived  with  any  other 
man  except  a  father  or  brother  or  brothers ;  in  any  or  either 
of  which  cases  the  said  annuity  would  not,  according  to  the 
provisions  of  the  said  will,  have  become  due  and  payable  to 
the  said  Sally.  And  that  it  is  not  alleged  in  the  plea  that 
the  plaintiff  paid  the  said  half  of  the  said  annuity  with 
the  consent  of  the  defendants,  whose  tenant  the  plaintiff 
was,  or  that  they  assented  to  such  payment  And  that  the 
said  plea  amounts  to  a  plea  of  riens  in  arrere.  Joinder  in 
demurrer. 

The  case  was  argued  at  the  sittings  in  banc  after  last 
VGchaelmas  Term  (December  4),  by 

Eobinsan,  in  support  of  the  demurrer.— This  plea  in  bar 
is  bad,  at  least  on  special  demurrer,  for  want  of  an  aver^ 
ment  that  the  wife  of  the  testator  continued  his  widow,  and 
did  not  live  with  any  other  man  except  a  father  or  brother 
or  brothers.     Dayrell  v.  Hoare  (a)  and  Fryer  v.  Coombs  {b) 

(a)  12  Ad.  &  £.  dM;  4  P.  &  {h)  11  Ad.  &  £.  403;  4  P.  & 
D.  114.  D.  120. 

m2 
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1846.  ^  are  distinct  authorities  to  shew,  that,  where  a  party  justifies 
in  a  right  which  he  claims  under  the  estate  of  a  tenant  for 
life,  he  is  bound  to  allege  the  continuance  of  the  life.  The 
same  doctrine  applies  to  this  case.  In  the  Doctrina  Placi- 
tandi,  p.  90,  there  is  a  passage  precisely  in  point: — ''  Estate 
for  life  was  granted  to  a  feme  sole,  quamdiu  yizerit  sola ; 
in  claiming  this  estate,  she  ought  in  pleading  to  shew  per- 
formance of  the  condition,  namely,  that  she  was  sole,  accord- 
ing to  the  condition."  Co.  Litt.  42.  a.,  and  214.  b.,  and  the 
case  of  Puibury  y.  Tremlian  (a),  are  also  authorities  to  the 
same  effect.  The  argument  on  the  other  side  no  doubt  will 
be,  that  this  is  the  grant  of  an  absolute  estate,  defeasible 
only  by  matter  subsequent;  but  the  authorities  referred  to 
shew  that  it  is  not  so,  but  that  it  is  a  conditional  limitation 
only.  It  is  like  the  case  of  a  lease  for  years,  if  A.  shaU  so 
long  live,  in  which  case  the  continuance  of  the  life  ought  to 
be  averred:  Ingram  v.  TothtU(b).  [Parke,  B. —  UffhtrecTs 
case  (c)  is  an  authority  against  you.]  The  doctrine  there 
stated  is  applicable  only  to  the  case  of  an  estate  which  has 
vested ;  and  there  the  averment  which  it  was  said  ought  to 
have  been  made,  viz.,  an  averment  of  the  exercise  of  the 
office  for  the  support  of  which  the  annuity  was  given,  clearly 
referred  to  matter  subsequent.  [Parkcy  B. — In  Wynne  v. 
Wynne  (d),  where  a  rent-charge  was  devised  to  A.,  so  long 
as  her  conduct  and  behaviour  should  be  discreet,  and  meet 
with  the  approbation  of  J.  S.,  the  Court  of  Common  Pleas 
were  of  opinion  that  the  discreetness  of  her  conduct  and  be- 
haviour, and  the  approbation  of  J.  S.,  were  conditions  sub- 
sequent, compliance  with  which  need  not  be  averred  in  a  plea 
alleging  the  continuance  of  the  rent-chai^]  There  was  no 
direct  decision  in  that  case :  the  plaintiff  elected  to  amend. 
How  can  it  be  assumed  here  that  the  widow  ever  began 
to  live  with  a  father  or  a  brother? — The  authorities  on  this 
subject  are  collected  in  the  notes  to  Thvrsby  v.  Flani  (tf). 

(a)  Dyer,  142  b.  {d)  2  Man.  &  6r.  8;  2  Soott, 

{b)  2  Mod.  93.  N.  R.  278. 

{e)  7  Rep.  9.  («)  2  Saond.  230  b. 
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Addison,  oontiiL — In  this  case  the  annuity  vested  in  the  ^]^' 
widow  inunediately  on  the  death  of  the  testator ;  and  there- 
fore the  words  which  are  relied  upon  on  the  other  side 
amount  to  no  more  than  a  condition  subsequent.  That 
being  so,  according  to  the  rules  of  pleading,  the  continuance 
of  the  widowhood,  &c.  need  not  be  averred  by  the  plaintiff; 
if  there  has  been  a  breach  of  the  condition,  that  shoidd 
ccHne  by  way  of  answer  from  the  defendant  Putbury  v* 
TrevUian  is  no  authority  against  this  view  of  the  case ; 
the  present  point  was  not  determined :  it  appears  that  the 
averment,  that  the  widow  (to  whom  the  lands  were  de- 
vised dum  sola,)  continued  sole,  was  introduced  upon  the 
record  by  consent.  In  the  passage  cited  from  Co.  Litt^ 
214.  b.,  the  only  question  considered  is,  whether  the  estate 
was  defeated  in  fact,  not  whether  an  averment  of  the  con- 
tinuance of  the  estate  was  necessary  in  pleading.  On  the 
other  hand,  Ughtredts  case,  and  fVynne  v.  Wynne,  are  direct 
authorities  in  fitvour  of  the  plaintiff.  And  in  Com.  Dig. 
Pleader  (C.  57),  it  is  said,  ^'  Where  an  estate  or  interest 
passes  or  vests  immediately,  and  is  to  be  defeated  by  a  con- 
dition subsequent  or  matter  ex  post  &cto,  be  it  in  the 
affirmative  or  negative,  or  to  be  performed  by  the  plaintiff 
or  the  defendant  or  any  other,  performance  of  that  matter 
need  not  be  averred."  ••..*'  If  a  grant  be  of  an  annuity  to 
A.  till  he  be  advanced  to  a  benefice.  A.,  in  annuity,  need 
not  say  that  he  is  not  yet  advanced:  7  Co.  10  a,  b."  [He 
then  proceeded  to  argue  the  point  as  to  the  plea  amounting 
to  riens  in  arrere,  and  cited  Co.  Litt.  303,  and  CecU  v. 
Harris  (a).] 

Robinson  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  Cro.  £liz.  140. 
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^046.  ^  Parke,  B. — The  question  on  this  case  arises  on  a  spedal 

demurrer  to  a  plea  in  bar.  The  avowry  is  for  rent  of  a 
dwelling-house,  12/.  10«.,  due  to  the  defendants.  The  plea 
in  bar  is,  that,  prior  to  the  demise  in  the  ayowiy  mentioned, 
and  before  the  defendants  had  anything  in  the  dwelling, 
house,  one  Fearnley  was  seised  in  fee,  and  by  will,  duly 
executed,  gave  to  his  wife,  Sally  Fearnley,  during  the  term 
of  her  natural  life,  in  case  she  should  so  long  continue  his 
widow,  and  not  live  with  any  other  man,  except  a  father  or 
brother  or  brothers,  a  rent-charge  of  25L  per  annum,  issu- 
ing out  of  the  dwelling-house,  payable  half-yearly,  the  first 
payment  to  be  made  at  the  end  of  six  months  after  his  de- 
cease, with  power  of  entry  and  distress.  The  plea  then 
avers  that  Fearnley  died  seised,  leaving  his  wife  surviving ; 
that  she  continued  seised  until  the  time  of  payment;  that 
half  a  year's  annuity  was  in  arrear  to  her ;  that  the  plain- 
tiff, to  prevent  his  goods  being  distrained,  piud  the  amount 
to  her,  and  so  nothing  of  the  rent  distrained  for  was  in 
arrear.  To  this  plea  in  bar  there  is  a  special  demurrer, 
assigning  for  cause  (inter  alia),  that  the  right  of  the  wife 
did  not  sufficiently  appear. 

On  consideration  of  the  arguments  and  authorities,  we 
are  of  opinion  that  the  objection  ought  not  to  prevail.  It 
is  no  doubt  an  established  rule,  that  one  who  derives  a 
title  or  excuse  under  another  who  has  a  particular  estate, 
must  shew  the  continuance  of  that  estate  (a);  and  the 
question  is,  whether  this  plea  in  bar  does  so  sufficiently. 
We  think  it  does.  That  the  life  of  the  annuitant  continued 
is  expressly  averred ;  but  it  was  argued  by  Mr.  Robmsan, 
that  it  must  be  alleged  also  that  she  continued  sole,  and 
resided  as  required  by  the  will.  "We  are  of  opinion  that 
this  objection  ought  not  to  prevail.  We  do  not  rest  the 
answer  to  the  objection,  on  the  ground  that  there  is  an  aver- 
ment of  the  performance  of  the  condition  by  necessary 
implication;  because,  although  it  is  stated  that  the  wife 

(a)  1  Wms.  Saiud.  236,  n.  8. 
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continued  sehed  till  the  time  of  payment^  which  certainly  1345, 
would  be  a  sufficient  ayerment  of  the  continuance  of  the 
estate  on  general  demurrer;  Dyer,  304  h,  Scainter  y. 
JaknsaH(a);  it  is  doubtful  whether  it  would  be  good  on 
special  demurrer:  see  Lord  Hak^s  opinion  in  Harluw  y. 
Bradnax,  as  reported  in  3  Keble,  151.  But  the  reason 
why  we  think  the  objection  untenable  is,  that,  upon  the 
weight  of  authority,  the  condition  is  a  condition  subse- 
quent, in  defeasance  of  the  estate  in  the  annuity,  and  not 
a  condition  precedent;  and  the  breach  of  such  condition 
ought  to  be  shewn  on  the  other  side.  There  is  no  doubt 
a  position,  cited  from  a  book  of  great  autiiority,  the  Doc- 
trina  Placitandi  (&),  that,  where  an  estate  for  life  is  grant- 
ed to  a  feme  sole  quamdiu  yixerit  sola,  in  claiming  the 
estate,  she  ought  to  shew  performance  of  the  condition, 
that  she  was  sole ;  but  there  are  many  authorities  to  the 
contrary:  and  it  is  laid  down  as  clear  law  in  UgktredCs 
case  (c),  and  in  Plowden,  33,  in  the  case  of  CoUfursi  y. 
Bepuhin^  that  when  the  condition  is  subsequent  to  the 
estate,  and  goes  in  defeasance  of  it,  it  shall  be  pleaded  by 
him  who  will  take  benefit  by  the  defeasance ;  as  if  an  an- 
nuity be  granted  to  one  until  he  shall  be  promoted  to  a 
benefice,  he  shall  haye  a  writ  of  annuity,  without  shewing 
that  he  is  not  adyanced,  for  this  goes  in  defeasance  of  the 
annuity,  and  ought  to  be  shewn  by  him  who  will  benefit  by 
the  defeasance ;  and  accordingly  it  was  decided  in  that  case, 
by  the  majority  of  the  Judges,  that  where  an  estate  for  the 
term  of  life  was  granted  to  the  defendant,  if  he  would  inha- 
bit and  reside  during  the  term,  that  was  a  condition  subse- 
quent to  the  estate,  and  in  defeasance  of  it;  and  no  ayerment 
of  the  performance  of  the  concUtion  was  necessary  by  the 
party  pleading  the  estate  for  life.  The  case  of  fFynne  y. 
Wynne  (rf)  is  to  the  same  effect ;  and,  on  the  authority  of 

(a)  Sir  Thos.  Jones,  227.  in  it  than  in  any  book  he  knew. 

(b)  The  opinion  of  Lord  C.  J.         (c)  7  Rep.  9  b. 
JFiOet^  2  Wils.  88,  was,  that        (d)  2  Man.  &  Gr.  8. 
there  was  more  law  and  learning 
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184e.  these  cases^  we  must  hold  that  the  estate  for  life  did  vest  on 
the  testator's  deaths  and  was  liable  to  be  defeated  by  the 
widow's  marriage,  or  her  residence  in  the  manner  pro- 
hibited in  the  will ;  and  consequently  that  the  plea  in  bar 
is  good. 

Judgment  for  the  plaintiff. 


Jan.  21.  I^^^  ^  '^^  Marquis  of  Bute  ».  Guest,  Bart. 

A.  agreed  to  X  HIS  action  was  brought  to  recover  back  from  the  de- 
take*a  pieoe^of  f^^ndant  the  land  and  premises  mentioned  in  the  following 
^VtobuUd  agreement:- 

thereon  such 

glasshouses'  ^^  Memorandum  of  an  agreement  made  the  24th  day  of 

foi^workm^Tn,  ^^^^^  ^^^4,  between  David  Stewart,  of  Great  Russell^treet, 
and  other  erec-   in  the  county  of  Middlesex,  the  aeent  for  and  on  the  behalf 

tions  necessary       /»    i  -r  • 

for  carrying  on  of  the  Most  Honorable  John  Crichton  Stewart^  Mai*quis 
a  glara  mann-  ^^  Bute  and  Earl  of  Dumfries,  of  the  one  part,  and  Josiah 
sh^id 'thfnk*  John  Gucst,  of  Dowlais,  in  the  county  of  Glamorgan,  iron- 
At,  for  sixty-  master,  and  William  Jones,  of  Cardiff,  in  the  same  county, 
certain  rent;  miller,  of  the  Other  part,  as  follows: — 
pay  therent,  to  "  Lord  Bute  agrees  to  grant  to  Messrs.  Guest  and  Jones, 
build  in  a  sub-    ^Jjq  axrree  to  take  of  his  lordship,  all  that  piece  or  parcel  of 

stantial  man-  "  ^  *• '  *   ^  * 

ner,  and  not  to  land  on  the  east  side  of  and  fronting  the  towing-path  of  the 

mises  for  any  Cardiff  Canal,  and  part  of  the  Cardiff  moors,  in  the  parish 

^hanVgSS**  ^^  ^^  ^W'  Cardiff,  in  the  said  county  of  Glamorgan,  con- 

manufactory  taining  in  front,  next  the  said  towing-path,  and  at  the  back 

during  the 

term.  A  lease  or  cast  part,  300  feet,  and  being  in  depth  on  the  north  and 
part  to^bc  exe-  south  side  thereof  436  feet,  the  same  being  400  feet  from 
fo|!^t'"^"     ^^  "^^^^  ^^®  ^^  ^^  William  Smith's  coal-yard  there ;  with 

the  agreement, 

in  which  should 

be  inserted  all  usual  covenants  i—Held,  that  this  agreement  did  not  warrant  the  insertion  in  the 

lease  of  an  affirmative  covenant  by  the  lessee,  that  he  would  carry  on  the  business  of  a  glass 

manufactory  on  the  demised  premises  during  the  term. 
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fall  power  and  liberty  to  build  thereon  erach  and  so  many  1846. 
warehouses,  glasshouses,  storehouses,  kilns^  dwelling-houses 
for  workmen,  not  exceeding  five  to  each  cone,  and  other 
erections  necessary  for  the  purpose  of  carrying  on  a  glass 
manufactory,  as  they  shall  think  fit;  to  hold  from  this  day, 
for  the  term  of  sixty-one  years,  at  the  clear  yearly  rent  of 
311  10^.,  to  be  paid  quarterly,  the  first  quarterly  payment 
to  be  made  on  the  29th  day  of  September  next.  Messrs. 
Guest  and  Jones  agree  to  pay  the  rent  free  from  all  taxes, 
rates,  and  deductions  whatsoever;  they  further  agree  not  to 
tue  the  premises  for  any  other  purpose  ihan  a  glass  manufac* 
tory  during  the  term  ;  they  also  agree,  at  their  own  cost,  to 
execute  tdl  the  buildings  and  works  erected  on  the  premises 
in  a  good,  substantial,  and  workmanlike  manner,  having 
power  from  time  to  time  to  alter  the  buildings  for  the 
purposes  of  the  trade ;  the  buildings  so  altered,  or  as  ori- 
ginally erected,  so  to  be  kept  and  delivered  up  by  Messrs. 
Guest  and  Jones,  in  good  and  sufficient  repair.  Lord  Bute 
to  have  power  to  resume  the  possession  of  such  part  of  the 
premises  as  he  may  require  for  any  improvement  he  may 
wish  to  make,  either  for  the  enlarging  the  canal,  or  other- 
wise for  the  improvement  or  removal  of  it,  giving  Messrs. 
Guest  and  Jones  a  quantity  of  land  equal  to  that  resumed, 
adjoining  on  the  east  ride  of  the  said  piece  or  parcel  of 
ground  hereby  agreed  to  be  let,  and  of  equal  width,  and 
paying  them  such  a  sum  for  the  improvements  they  may 
have  made  as  arbitrators  mutually  chosen,  or  their  umpire, 
shall  award.  A  lease  and  counterpart  to  be  entered  into  m  con- 
famdty  with  this  agreement,  wherein  shall  be  inserted  all  ustuzl 
cooenaniSy  clauses,  and  provisoes.  This  agreement  is  entered 
into  subject  to  Lord  Bute's  approbation.  As  witness  the 
hands  of  the  parties. 
''  Signed  by  the  said  David  1 
Stewart  and  Wm.  Jones,  \  Bute.  "  ^*  Stewart. 
in  the  presence  of  Wm.  I  **  For  Guest  and  Self, 

BielL  J  «  Wm.  Jones." 
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1846.  Shordy  after  the  execution  of  this  agreement,  it  was 

arranged  that  the  defendant  should  be  the  sole  lessee,  and 
he  accordingly  took  possession  under  the  agreement. 

The  ejectment  was  brought  upon  an  alleged  breach  of  the 
agreement  on  the  'part  of  the  defendant  It  was  subse- 
quently agreed  upon  to  refer  the  action,  and  the  following 
order  of  reference  was  drawn  up.  [The  case  then  set  out 
an  order  of  reference  made  in  the  cause,  whereby  it  was 
ordered  that  all  further  proceedings  in  the  action  should  be 
stayed,  and  that  it  should  be  referred  to  a  conveyancer, 
being  a  barrister,  and  to  be  named  by  the  Solicitor«General 
for  the  time  being,  to  settle  the  terms  of  the  lease  to  be 
granted  by  Lord  Bute  to  the  defendant,  under  the  terms  of 
the  above-mentioned  agreement;  and  that  Lord  Bute  should 
execute  such  lease  so  to  be  settled,  and  that  the  defendant 
should  accept  it,  and  execute  a  counterpart  thereof,  and 
give  to  Lord  Bute  his  personal  indemnity  against  any  claim 
of  the  said  William  Jones,  or  any  person  or  persons  claim- 
ing under  him.]  Application  was  made  to  the  Solicitor^ 
General  for  the  time  being  to  appoint  a  barrister  to  settle 
the  terms  of  the  lease  mentioned  in  the  above  order;  and 

J^, ^as  chosen  by  the  Solicitor-General  for  that 

purpose.     The  following  is  a  copy  of  the  lease  approved  of 

by  Mr. ,  as  the  form  in  which  it  is  his  intention  to 

award  that  the  lease  should  be  executed : — 

[The  case  then  set  out  the  draft  lease,  in  which  was 
contained  the  following  covenant  on  the  part  of  the  de- 
fendant:]— 

'^  And  further,  that  he  the  said  Sir  J.  J.  Guest,  his  execu- 
tors, administrators,  and  assigns,  shall  and  wUl  at  all  times 
during  the  said  term  [of  sixty-one  years]  hereby  granted, 
use,  exercise,  and  carry  on,  or  cause  and  procure  to  be  used, 
exercised,  and  carried  on,  in  and  upon  the  said  demised 
premises,  the  trade  and  business  of  a  glass  manufactory,  and 
shall  not  nor  will  at  any  time  during  the  said  term  use  the 
said  premises  or  any  part  thereof,  or  permit  or  suffer  the 
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same  or  any  part  thereof  to  be  used^  for  any  other  purpose 
than  a  glaas  manufactory,  without  first  obtaining  the  license 
or  consent  in  writing  of  the  said  Marquis  of  Bute,  his  heirs 
or  assigns,  under  his  or  their  hand  or  hands." — There  was 
also  a  proviso  for  re-entry  by  the  lessor,  his  heirs  and  as* 
signs,  in  case  (amongst  other  things)  the  said  Sir  J.  J. 
Groest,  his  executors,  administrators,  or  assigns,  should  not 
at  all  limes  during  the  said  term,  use,  exercise,  and  carry 
on,  or  cause  or  procure  to  be  used,  exercised,  and  carried 
on  on  and  upon  the  demised  premises;,  the  trade  and  business 
of  a  glass  manufactory. 

The  defendant  contends,  that  the  covenant  contained  in 
the  lease,  binding  him  to  carry  on  during  the  term  the 
business  of  a  glass  manufactory,  is  unproper,  and  ought  not 
to  be  inserted  in  the  lease.  The  question  for  the  opinion 
of  the  Court  is,  whether  the  proposed  covenant,  binding 
the  defendant  to  carry  on  the  trade  during  the  term,  is  to 
form  part  of  the  lease  or  not. 

If  the  Court  should  decide  the  above  question  in  the 
affirmative,  the  covenant  is  to  stand.  If  in  the  negative, 
the  lease  is  to  be  remitted  back  to  the  arbitrator  for  re-con- 
sideration (a). 


1846. 


W.  P.  Wooij  for  the  lessor  of  the  plaintiff,  argued  that 
the  intention  of  the  parties,  to  be  collected  from  the  whole 
of  their  agreement,  was,  that  the  lessee  should  be  houni  to 
build  upon  the  demised  premises  erections  suitable  for  a 
glass  manufactory,  and  to  use  them  for  that  purpose  during 


(a)  The  defendant  had  obtain- 
ed a  rule  to  shew  cause  why  he 
should  not  have  leave  to  revoke 
his  sttbmisaion,  and  why,  if  nece»- 
saiy,  the  order  of  reference  and 
the  appointment  of  the  arbitrator 
should  not  be  set  aside.  On  the 
disciurion  of  that  rule,  it  was 


agreed  between  the  parties  that 
it  should  be  enlai^ged,  and  that  a 
special  case  ahonld  be  stated  for 
the  opinion  of  the  Court,  on  the 
question  whether  the  above  core- 
nant  was  a  proper  one  to  be  in- 
serted in  the  lease. 
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the  term :  and  that  the  rule  of  equity  was,  that,  if  such  an 
intention  could  be  reasonably  inferred  from  the  whole  in- 
strument taken  together,  although  it  was  not  stated  in 
express  terms,  the  Court  would  give  effect  to  it,  by  requir- 
ing the  introduction  into  the  lease,  to  be  executed  in  pur* 
suance  of  the  agreement,  a  covenant  to  that  effect.  He 
cited  and  referred  to  the  following  authorities: — Fenner  v. 
Hepburn  (a),  fFebb  v.  Hummer  (ft).  Earl  of  Shrewtbury  v. 
Gould  (c),  Duke  of  St.  Albans  v.  ElHs  (</),  Sampson  v. 
Easterby{e\  Saltoun  v.  Houston  (/)• 


Crompton,  for  the  defendant,  was  stopped  by  the  Court. 

Pollock,  C.  B. — The  question  is,  whether,  on  the  agree- 
ment between  these  parties,  we  are  to  infer  that  it  was  the 
intention  of  both  parties  that  Sir  John  Guest  should  enter 
into  this  covenant,  and  be  bound  tiiereby.  Mr.  Woois  argu- 
ment consists  of  two  parts :  First,  that,  although  this  inten- 
tion is  not  expressed  in  terms,  still,  if  it  is  to  be  collected  from 
the  whole  instrument  that  such  was  the  intention  of  the  par- 
ties, a  Court  of  equity  will  carry  it  into  effect ;  and  the  cases 
he  has  cited  abimdantiy  support  that  proposition.  But  the 
other  branch  of  his  argument  is  also  to  be  established; 
namely,  that  it  can  be  collected  that  such  wojs  the  intention 
of  tiiese  parties;  and,  in  my  opinion,  no  sufficient  ail- 
ment has  been  advanced  to  shew  that  such  was  tiieir  inten- 
tion. I  do  not  see  anything  to  shew  that  Sir  John  Guest 
had  any  intention  so  to  bind  himself,  or  that  Lord  Bute 
had  any  reason  so  to  expects  The  parties  expected  tiiat 
the  trade  of  a  glass  manufactory  %Dould  be  carried  on  upon 
the  premises,  because  they  thought,  no  doubt,  that  trade 
would  be  profitable ;  but  they  never  intended  that  the  les- 


(a)  2  Y.  &  C.  Ch.  C.  169. 
\h)  2  B.  &  Aid.  746. 
(0  Id.  487. 


(d)  16  East,  352. 

(e)  0  B.  &  C.  505. 
(/)  lBing.433. 
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sees  should  be  bound  to  cany  it  on  at  all  eYents,  during  this      ^^^ 
long  term,  at  any  loss.     Looking  at  the  agreement  set  out 
in  the  case,  there  is  nothing  to  lead  me  to  suppose  that  there 
was  any  such  intention  as  would  be  eiFectuated  by  this 
covenant.     I  think,  therefore,  that  it  ought  not  to  stand. 

Parke,  B. — ^I  am  of  the  same  opinion.  Nothing  is  to  be 
mtroduced  into  the  lease  as  matter  of  ooyenanty  beyond 
the  precise  stipulations  contidned  in  the  memorandum  of 
agreement,  unless  we  can  make  out  clearly  that  the  par- 
ties  intended  something  more  than  they  have  expressed 
thereby.  I  cannot  see  that  they  did.  No  doubt,  both  of 
them  expected  that  the  trade  would  be  carried  on — ^that  it 
would  be  a  profitable  business ;  and  both  parties  intended 
it  should  be ;  but  not  that  the  lessees  should  be  bound  to 
carry  it  on  for  the  whole  term  of  sixty-one  years,  under  all 
circumstances.  No  more,  therefore,  is  to  be  put  into  the 
lease  than  the  actual  terms  of  the  agreement.  Then  no- 
thing turns  on  the  practice  of  conveyancers^  because  it  is  ad- 
mitted this  is  an  imusual  case. 

Platt,  B. — It  seems  to  me  that  the  arbitrator  has  mis- 
construed the  meaning  of  the  parties.  All  the  cases  which 
have  been  cited  only  establish  the  well-known  principle, 
that  the  intention  of  the  parties  is  to  be  collected  from  the 
whole  of  the  instrument.  And  the  question  here  is,  no 
doubt,  what  was  the  meaning  of  these  parties,  as  they  have 
expressed  it  in  the  agreement — looking  at  the  whole  docu- 
ment to  ascertain  it.  [His  Lordship  read  the  agreement] 
I  do  not  see  that  it  differs  from  the  case  of  any  ordinary  lease 
which  may  be  granted  of  a  dwelling-house,  with  an  agree- 
ment by  the  lessee  to  repair,  and  not  to  carry  on  a  particular 
trade  on  the  premises.  Must  he  necessarily  dweU  in  it,  and 
use  it  as  a  dwelling-house  during  the  term  ?  Surely  he  may 
shut  it  up  if  he  pleases :  but  the  security  to  the  landlord  is, 
that  the  tenant  must  pay  the  rent>  and  therefore  that  it  is 
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his  intereet  so  to  use  it.  The  landlord  maj  indeed  limit  that 
use:  and  so  here^  the  landlord  reckons  on  its  being  the 
interest  of  the  lessees  to  use  the  premises  as  a  glass  manu- 
factory,  and  limits  the  use  of  them  to  that  purpose :  no- 
thing more.    If  the  covenant  which  is  now  suggested  was 
meant  to  be  part  of  the  terms  of  the  agreement,  why  was  it 
not  expressly  stated?     Surely  so  important  a  stipulation 
would  have  been  expressed  in  terms.  We  ought  not,  there- 
fore, to  extend  the  agreement  beyond  its  ordinary  meaning, 
merely  on  a  speculation  that  such  was  the  intention  or  the 
expectation  of  the  parties.     Lord  Bute  has  not  exacted  an 
agreement  to  that  effect  from  the  defendant,  and  therefore 
he  cannot  be  so  bound. 


The  case  was  accordingly  referred  back  to  the  arbitrator 
for  re-consideration. 


Jan,  24, 

Where  there  is 
a  demise  to  A. 
and  B.  for  a 
termi  and  B. 
holdi  o^er  after 
the  eipiratlon 
of  the  term, 
without  A.'s 
aBsent,  A.  is 
not  liable  for 
rent  becoming 
due  daring 
snch  holding 
o^er. 


Draper  v.  Crofts  and  Bartlett. 

/Assumpsit  for  use  and  occupation  of  a  messuage,  cot- 
tage, &c  The  defendant  Crofls  pleaded  non-assumpsit,  and 
payment;  the  defendant  Bartlett  suffered  judgment  by  de- 
fault. 

At  the  trial,  before  Plaits  B.,  at  the  last  Somersetshire 
assizes,  it  appeared  that  the  plamtiff  had  let  the  premises 
to  the  two  defendants  by  a  written  agreement,  for  three 
years,  from  Lady-day,  1840,  to  Lady-day,  1843.  The  de- 
fendant Bartlett  alone  actually  occupied  the  premises,  and 
paid  the  rent ;  and,  afler  the  expiration  of  the  three  years, 
he  held  oyer  down  to  the  year  1845.  There  was  no  evi- 
dence of  any  assent  of  Crofls  to  this  holding  over;  and  the 
only  evidence  offered  to  shew  his  knowledge  of  it  was  the 
following  letter,  which  was  Avritten  and  sent  to  him  by  the 
pliuntiff 's  attorney,  on  the  2nd  of  March,  1844 : — 
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''  Sir, — ^I  beg  to  call  on  you  for  payment  of  43/.  ISs.,        1846. 
remaining  due  firom  you  and  Mr.  Theophilus  Bartlett  for 
rent  of  Mr.  Draper's  prenuflefl»  up  to  Chrifitmas  last^  and  I 
hope  to  reoeiye  it  next  Thursday. 

"  I  am,  fee" 

The  defendant  returned  no  answer  to  this  letter ;  and  its 
reception  in  evidence  was  objected  to  on  his  part,  on  the 
ground  that  it  furnished  no  evidence  against  him.  The 
learned  Judge,  however,  received  it  It  was  objected  also, 
that  without  some  proof  of  assent  by  the  defendant  to  the 
holding  over  by  his  co-tenant,  he  could  not  be  made  liable 
for  the  payment  of  rent  which  accrued  due  after  the  expira- 
tion of  the  original  term;  and  Christy  v.  Tancred(a)  and 
Tancred  v.  Christy  (h)  were  cited.  The  learned  Judge 
declined  to  nonsuit,  and  left  it  to  the  jury  to  say  whether 
the  defendant  Croft»  had  assented  to  Bardett's  holding  over 
the  premises.  The  jury  found  that  he  did,  and  the  plaintiff 
had  a  verdict,  damages  29^  9«. 

Greenwood^  in  last  Michaelmas  Term,  obtuned  a  rule  nisi 
for  a  new  trial,  on  the  grounds,  first,  that  the  letter  had 
been  improperly  admitted;  and  secondly,  that  the  verdict 
was  not  warranted  by  the  evidence. 

Butt  and  Phitin  now  shewed  cause. — There  is  no  ground 
or  saying  that  a  letter  of  this  nature,  being  shewn  to  have 
come  to  the  hands  of  the  defendant,  is  not  admissible  in  evi- 
dence against  him«  [Parkty  B. — Supposing  it  to  be  so,  I 
can  see  no  evidence  sufficient  to  render  the  defendant  liable. 
There  is  nothing  to  shew  that  he  assented  to  the  holding 
over  by  his  co-tenant,  Bartlett;  and  then,  if  Christy  v. 
Tancred  be  law,  it  is  clear  that  one  tenant  cannot  bind  his 
co-tenant  merely  by  holding  over.]     That  case  has  been 

(a)  9  M.  &  W.  438.  {b)  12  M.  &  W.  316. 
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1846.  doubted,  and  has  been  reviewed  in  the  court  of  error. 
[Parke,  B- — The  Court  of  Exchequer  Chamber  awarded  a 
venire  de  novo,  on  the  ground  that  the  facts  were  not  suffi- 
cientlj  stated  on  the  face  of  the  special  case,  to  raise  the 
question  for  their  decision.  If  thej  had  thought  that  one 
joint^tenant  or  tenant  in  common  could  bind  his  companion 
by  holding  over  without  his  consent,  they  would  not  have  di- 
rected a  venire  de  novo,  in  order  to  have  the  fact  of  assent 
or  the  contrary  found  by  the  jury.  The  case  in  error  is, 
therefore,  in  effect,  a  decision  in  support  of  the  law  as  laid 
down  by  this  Court  in  Christy  v.  Tancred.^  The  letter, 
coupled  with  the  other  evidence  in  the  case,  was  some  proof 
of  the  defendant's  assent,  which  the  learned  Judge  was  right 
in  submitting  to  the  jury. 

Greenwood,  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Pollock,  C.  B. — The  rule  must  be  absolute  for  setting 
aside  this  verdict,  on  the  ground  of  its  being  entirely  un- 
warranted by  the  evidence.  There  is  nothing  at  all  from 
which  the  jury  were  warranted  in  inferring  that  the  defend- 
ant Crofts  was  liable  to  pay  for  the  use  of  the  premises  after 
Lady-day,  1843. 

Parke,  B. — I  am  of  the  same  opinion.  This  was  a 
verdict  without  any  reasonable  evidence  to  support  it. 
With  respect  to  the  letter,  it  seems  to  me  that  Crofts,  who 
stood  at  that  time  in  the  situation  of  a  mere  stranger,  was 
not  bound  to  return  any  answer  to  the  demand  for  rent. 
Whether  it  was  strictly  admissible  or  not,  it  is  hardly  ne- 
cessary to  say.  There  was  a  difference  between  the  late 
Lord  Abinger  and  the  other  members  of  the  Court  on  this 
very  point.  The  Lord  Chief  Baron  thought  that  a  let- 
ter such  as  this  was  not  admissible  at  all ;  others,  that  it 
was  admissible,  but  not  worth  anything  when  admitted. 


I 

i 
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My  own  opinion  is,  that  no  attention  at  all  need  be  paid  to  1846. 
a  letter  asking  for  money  which  the  party  does  not  owe :  it 
is  a  different  case  if  he  is  bound  by  circumstances^  or  by  his 
atuatioii^  to  return  an  answer.  I  think,  therefore,  not  that 
such  evidence  is  absolutely  inadmissible,  but  that  it  is 
worth  Tery  little  when  admitted.  The  rule  will  therefore 
be  absolute,  on  the  ground  that  the  verdict  was  not  sup- 
ported by  the  evidence  in  the  case. 

Platt,  B.,  concurred. 

Rule  absolute. 


The  Attobnet-Genebal  v.  Briant.  Jan,  26< 

1  HIS  was  an  information  filed  by  the  Attorney-General  In  an  infonnt. 

against  the  defendant,  a  paper  manufacturer,  to  recover  Attorney.Ge- 

penalties  under  the  Excise  Acts,  for  sending  out  paper  J^hof*the 

without  entering  the  true  amounts  in  the  book  delivered  to  rcTcnuc  lawi.  t 

,                                    ...  witness  for  the 

the  Excise,  and  for  removing  paper  from  his  mill  without  Crown  cannot 

proper  wrappers,  and  without  its  being  duly  labelled.   Plea,  cross-examina- 

At  the  trial,  before  PoUocky  C.  B.,  at  the  Middlesex  sit-  mation?" 

For  the  role 

tings  after  Michaelmas  Term,  1844,  a  witness  who  was  ofpnblicpolicy, 

called  on  the  part  of  the  Crown  was  asked,  in  cross-examin-  ^  ^tnM8°firom 

ation,  this  question,  **  Did  you  give  the  information  ?"   The  ^«Nf  ^^^ 

question  was  objected  to  by  the  counsel  for  the  Crown,  and,  as  would  dis- 

after  argument,  was  disallowed  by  the  Lord  Chief  Baron,  former,  if  he 

In  Hilary  Term,  1845,  Montagu  Chambers,  for  the  de-  ^^^  ^^^j^' 

fendant,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  applies  to  qnes- 

,  tions  which 

that  the  evidence  objected  to  had  been  improperly  rejected,  wonid  disclose 

whether  the 
witness  is  him* 

The  Attomev'Generaly  the  SoUcitor-General,  Jervis,  and  self  the  in- 
J.  fViUe  shewed  cause  in  last  Michaelmas  Term  (Nov.  21). 

VOL.  XV.  N  M.  w. 
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1846.  — The  question  which  the  Court  is  called  upon  to  decide  in 
this  case  is  one  which  involves  a  principle  of  considerable 
importance ;  namely^  whether  the  rule  of  policy  which  has 
long  prevailed^  and  which  operates  as  a  protection  to  the 
channels  of  comnmnication  to  the  agents  of  the  government^ 
extends  also  to  protect  a  witness  from  answering  questions, 
the  tendency  of  which  is  to  elicit  that  he  was  himself  the 
source  of  the  information  ^ven  to  the  government,  and  on 
which  it  has  acted  in  instituting  penal  proceedings.  The 
manner  in  which  the  point  was  put  on  moving  for  this  rule 
was  this:  that  the  right  which  the  defendant  has  to  test 
the  credit  of  a  witness  for  the  Crown — to  ascertain,  by  in- 
quiry into  his  motives  and  actions,  whether  he  is  the  witness 
of  truth,— is  a  right  which  ought  to  prevail  over  the  right 
of  the  government  to  prevent  the  discovery  of  the  channels 
of  their  information.  But  the  answer  to  that  argument 
appears  to  be,  that  where  a  rule  of  evidence,  whose  object  is 
to  protect  the  public,  comes  into  conflict  with  one  designed 
for  individual  benefit  or  protection  only,  the  latter  must 
give  way  before  the  public  good.  It  is  clear  that  the  right 
of  a  party  to  a  suit,  to  inquire  into  the  credit  of  an  adverse 
witness,  is  not  a  principle  of  so  ruling  and  paramount  a 
nature  as  that  every  other  rule  of  evidence  must  bend  to  it. 
The  case  of  a  confidential  communication  by  a  client  to  his 
attorney  is  an  instance  where  it  is  made  subordinate  to 
another  principle,  which  prevails  for  the  public  good.  And 
therefore,  k  fortiori,  in  cases  of  treason  and  other  state 
prosecutions,  in  which  the  public  good  is  involved  far  more 
extensively,  the  public  principle  ought,  when  they  come 
into  competition,  to  prevail  over  the  private  one.  It  is 
said,  however,  that  the  rule  of  protection  in  these  cases, 
which  is  admitted  to  exist,  applies  only  to  protect  the 
channels  of  communication  to  the  government ;  and  so  that, 
although  it  is  conceded  that  a  witness  could  not  be  asked 
whether  H.  B.  gave  him  the  information,  A.  B.  himself 
may,  with  the  view  of  discrediting  liis  testimony,  be  asked 
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the  question,  whether  he  gave  the  information.     But  the         1846. 
one  question  is  just  as  much  within  the  prohibition  arising      axt  -Gbw 
from  public  policy  as  the  other ;  and  if  it  were  not  so,  the  «'• 

rule  would  be  utterly  useless,  because  each  witness  in 
turn  might  be  subjected  to  the  same  inquiry,  until  the  in- 
former was  at  length  discovered.  JSyre^  C.  J.,  thus  lays 
down  the  rule  in  Hardtfs  case  (a):  ^^  My  apprehension  is, 
that  among  those  questions  which  are  not  permitted  to  be 
asked,  are  all  those  questions  which  tend  to  the  discovery  of 
the  channels  by  whom  the  disclosure  was  made  to  the 
officers  of  justice ;  that  it  is,  upon  the  general  principle  of 
the  convenience  of  public  justice,  not  to  be  disclosed;  that 
all  persons  in  that  situation  are  protected  from  the  disco- 
very." BuUeTy  J.,  adopts  the  same  principle.  He  says  (ft), 
**  My  Lord  Chief  Justice  and  my  Lord  Chief  Baron  both 
say,  the  principle  is,  that  the  discovery  is  necessary  for  the 
purpose  of  obtaining  public  justice ;  and  if  you  call  for  the 
name  of  the  informer  in  such  cases,  no  man  will  make  a  dis- 
covery, and  public  justice  will  be  defeated."  In  Phillipps 
on  £vidence,  VoL  1,  p.  177,  (9th  edit),  the  rule  is  thus 
stated:  "  The  discovery  of  truth  in  inquiries  necessary  for 
the  administration  of  criminal  justice,  and  also  where  the 
rights  of  private  individuals  are  concerned,  is  an  object 
which,  however  desirable  in  itself^  may  nevertheless  be 
counterbalanced  by  mischiefs  arising  from  disclosures  which 
would  be  prejudicial  to  public  interests :  hence  the  danger 
of  such  disclosures  haa  been  deemed  in  particular  instances 
an  adequate  ground  for  the  rejection  of  evidence.  It  will 
not  be  allowed  to  examine  witnesses  in  criminal  prosecu- 
tions as  to  information  given  by  them  to  government  for 
the  discovery  of  offenders  against  the  law :  the  names  of 
persons  who  are  the  channels  by  which  detection  is  made 
are  not  to  be  disclosed.  This  is  not  the  privilege  of  the 
witness,  but  may  be  justly  called  a  public  privilege,  on 

(a)  24  St.  Tr.  816.  (6)  Id.  818. 

n2 
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1846.  account  of  its  importance  to  the  public.  It  is  observed  by 
courts  of  justice  on  a  principle  of  public  policy,  and  from 
regard  to  public  interests." 

It  appears,  then,  from  these  authorities,  that  the  com- 
munication which  the  law  intends  to  protect  is,  any  com- 
munication by  any  persony  which,  if  it  became  generally 
known,  might  expose  him  to  vengeance  or  to  ignominy. 
The  object  of  the  rule,  and  the  terms  in  which  it  has  been 
promulgated  in  the  authorities  referred  to,  equally  apply  to 
protect  the  witness  who  himself  originally  gave  the  inform- 
ation on  which  the  government  has  acted.     It  is  obvious 
that  the  answer  which  it  was  sought  to  obtain  from  the  wit- 
ness in  this  case  would  have  directly  disclosed  **  the  channel 
by  whom  the  disclosure  was  made  to  the  officers  of  justice," 
and  would  so  have  defeated  altogether  the  object  of  the  law. 
To  ask  a  witness,  *'  Are  you  the  informer?"  is,  in  effect,  to 
ask  who  is.    The  invariable  course  of  this  Court,  in  revenue 
cases,  has  been  to  exclude  all  questions  tending  to  disclose 
who  was  the  informer.     It  has  become  a  rule  of  evidence, 
established  by  long  practice  and  tacit  consent.     The  same, 
in  truth,  may  be  said  of  all  which  is  considered  legal  evi- 
dence on  trials  before  juries.     In  Regina  v.  Ryle{d)y  Lord 
Abinger,  C.  B.,  says,  *'  The  notion  of  l^al  evidence,  on 
trials  before  juries,  in  our  law,  is  the  effect  of  long  practice 
.and  usage,  the  decisions  of  judges,  and  the  practice  of  Nisi 
Prius,  which  has  grown  into  a  system,  and  forms  part,  and  a 
very  important  part,  of  the  law  of  the  land."   And  Parke^  B., 
says,  **  The  rules  of  evidence,  as  applicable  to  trials  between 
party  and  party,  and  criminal  trials,  have  been  the  result  of 
practice,  established,  not  by  the  law  of  the  land,  but  the 
Judges,  seeing  that  the  species  of  evidence  given  in  cases 
between  party  and  party,  and  between  the  prosecutor  and 
the  accused,  was  much  more  lax  than  in  the  present  day, 
have  prescribed  certain  rules,  which  have  been  adhered  ta" 

(a)  9  M.  &  W.  227. 
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[Parke,  B. — In  WaisorCs  case  (a),  the  question  was  allowed,  1846. 
"  Did  you  give  the  information  to  a  magistrate  or  to  a 
private  person  ?  "]  That  was  under  peculiar  circumstances. 
The  witness  was  called,  and  was  put  forward  hj  the 
Crown  as  being  in  fact  the  person  who  had  supplied  the 
information:  the  Crown,  therefore,  in  the  first  instance, 
waived  the  public  privilege.  Then  he  was  asked  this  ques- 
tion {b) :  *'  Having  taken  this  note  on  the  2nd  of  Decem- 
ber, to  whom  did  you  give  the  copy,  when  you  had  tran- 
scribed it  from  your  note?"  Answer: — "  I  gave  it  to  Mr. 
Beckett'*  (the  Under-Secretary  of  State).  To  this  there 
was  no  objection  on  the  part  of  the  Crown;  but  Lord  EUenr 
borough  interposed,  and  said,  *'  I  doubt  very  much  whether 
these  particulars  relative  to  the  proceedings  of  government 
should  be  inquired  into."  Mr.  fVetherell  than  said,  **  I  am 
aware,  that,  in  Eex  v.  Hardy  and  Rex  v.  Home,  the  Court, 
on  tbe  grounds  of  public  policy,  would  not  permit  the  name 
of  an  informer  to  be  disclosed.  No  question  was  made  but 
that  the  name  of  a  magistrate  or  accredited  person  might  be 
asked ;  and  the  Court  drew  a  distinction  between  protecting 
the  name  of  a  third  person,  and  that  of  a  minister  or  servant 
of  the  public''  Upon  which  Abbott,  C.  J.,  observed,  **  Un- 
less I  am  very  much  mistaken,  the  Court  held,  in  Rex  v. 
Hardy,  that,  whether  the  witness  had  given  information  to  a 
member  of  government,  or  to  some  other  person,  with  a 
view  that  such  person  should  make  the  communication  to 
government,  in  neither  case  could  the  witness  be  compelled 
to  disclose  the  name  of  the  individual  to  whom  he  had  given 
the  information."  And  Lord  EUenborough  adds,  **  There 
will  be  no  safety  in  communicating  the  most  important  in- 
telligence to  government,  if  such  matters  are  not  kept  secret, 
and  if  the  channels  of  communication  are  to  be  revealed. 
They  have  hitherto  been  held  sacred ;  and  I  see  no  reason 
for  departing  from  the  rules  which  have  on  former  occasions 

(a)  32  St  Tr.  98.  (6)  Id.  100. 
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1846.         been  adopted."   The  actual  Informant  may  be  the  only  wit- 

Att  ^Gbv.     ^^^  >  ^®  ^^  *^®^  ^  ^^^  *^  protection  ?   Suppose  he  may  be 
V*  asked  this  question,  and  he  answers  it  in  the  negative ;  and 

another  witness  is  then  called,  who  is  asked,  with  a  view  to 
contradict  the  former  witness,  "  Did  he  tell  you  this?"  It 
is  admitted  that  this  is  an  objectionable  question ;  so  that 
you  can  neither  contradict  nor  confirm  the  former  witness. 
Surely,  therefore,  the  question  upon  which  the  supposed 
contradiction  is  to  be  founded  equally  cannot  be  asked.  It 
was  stated  at  the  trial  of  this  cause,  that  Lord  Eldon^  when 
Attorney-General,  had  admitted,  in  Hardtfs  casCy  that  this 
question  might  be  put.  The  passage  on  which  this  inference 
is  founded  is  the  following  (a): — "In  the  Court  of  Ex- 
chequer, it  unquestionably  happens  everyday,  that  a  witness 
says,  I  received  an  information  that  there  were  run  goods 
at  such  a  place ;  I  went  there  and  found  them.  There  it  is 
impossible  to  deny  that  the  reasoninff  isjust^  which  says  that 
the  credit  of  a  witness  may  be  tried  by  asking  him,  ^  Whom 
did  you  receive  the  information  from  ?— where?— under  what 
circumstances  ?'"  But  he  proceeds,  "  And  if  the  man  were 
bound  to  answer  to  those  questions,  and  he  had  spoken  false- 
ly with  respect  to  the  when  and  the  where  he  had  received 
it,  or  under  what  circumstances,  if  it  rested  upon  his  evi- 
dence, when  you  had  falsified  it  with  respect  to  the  preced- 
ing particulars,  you  could  not  believe  him  as  to  the  subse- 
quent particulars,  and  the  defendant  must  be  acquitted. 
Nobody  will  deny  but  that  it  is  a  hard  case ;  but  it  has  be^ 
come  a  settled  rule,  because  private  mischief  gives  way  to 
public  convenience ;  and  it  is  a  hardship  wiiich  occurs  in 
particular  cases,  in  consequence  of  the  necessities  of  public 
justice."  It  is  obvious,  upon  the  whole  of  this  passage,  that 
Lord  Eldon  never  meant  to  admit  that  the  question  might  be 
put;  and  his  words,  ^^  the  reasoning  is  just,"  must  be  inter- 
preted as  meaning  "  the  reasoning  appears  to  he  just."  There 

(a)  24  St.  Tr.  815. 
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13  no  case  in  which  such  a  question  as  this  has  been  allowed         1846. 
to  be  put  afUr  objection  s  and  if  in  any  case  it  appears  to      1    ^n 
have  been  put  and  answered  without  objection,  it  was  when  «• 

the  Crown  itself  made  the  disclosure  in  the  first  instance,  bv 
putting  forward  the  witness  as  the  avowed  informer.  It  is 
not  disputed,  that,  primi  facie,  a  question  which  tends  to  dis- 
credit an  adverse  witness  is  admissible ;  but  if  it  be  a  vio- 
lation, either  of  the  confidence  between  the  client  and  the 
attorney,  or  of  the  rule  of  public  policy,  it  becomes  inadmis* 
sible :  and  the  authorities  and  reasons  which  have  been  ad- 
duced shew  that  the  rule  of  public  policy  applies  to  this 
case,  and  that  this  question  was  properly  disallowed. 

ChamberSy  contrk. — The  defendant  contends,   that,   ac- 
cordii^  to  the  general  rules  of  evidence  as  established  in 
trials  by  jury,  he  was  entitled  to  have  this  question  put, 
and  that  no  established  exception  upon  those  rules  exists  to 
prevent  it.    Reliance  has  been  placed  upon  the  supposed 
course  of  practice  in  this  Court.     But  in  a  very  recent 
revenue  case,  the  question  was  asked  of  a  witness,  (one 
Bumby,  a  Custom*house  officer),  without  objection,  whether 
he  was  the  informer.     [Rolfe,  B. — That  was  in  the  case  of 
Regina  v.  Candy  and  Deany  which  was  tried  before  me. 
The  principle  was  rather  followed  than  violated  by  asking 
that  question  of  Bumby;  because  it  was  perfectly  clear, 
and  adnutted,  that  he  was  the  informer ;  and  it  went  to  ex- 
clude the  notion  of  anybody  else  being  an  informer.]     The 
very  fact  of  his  being  '^  put  forward  "  as  the  informer  goes 
far  to  shew  that  the  supposed  rule  of  public  policy  does  not 
apply ;  for  surely  every  accused  person  has  a  right  to  the 
cross-examination  of  every  person  who  is  put  forward  to 
depose  against  him.     That  right  is  well  stated  in  Mr. 
Starkie's  Treatise  on  Evidence,  Vol.  1,  p.  160,  (2nd  edit): 
"  The  power  and  opportunity  to  cross-examine,  it  will  be 
recollected,  is  one  of  the  principal  tests  which  the  law  has 
devised  for  the  ascertainment  of  truth;  and  this  is  certainly 
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1846.         a  most  efficacious  test.     By  this  means,  the  situation  of  the 
Att.-Gkm.     witness  with  respect  to  the  parties  and  the  subject  of  litiga- 
^*  tion,  his  interest,  his  motives,  his  inclination  and  prejudices^ 

his  means  of  obtaining  a  correct  and  certain  knowledge  of 
the  facts  to  which  he  bears  testimony,  the  manner  in  which 
he  has  used  those  means,  his  powers  of  discerning  facts  in  the 
first  instance,  and  his  capacity  for  retfuning  and  describing 
them,  are  fully  investigated  and  ascertained,  and  submitted 
to  the  consideration  of  the  jury,  who  have  an  opportunity 
of  observing  the  manner  and  demeanor  of  the  witness ;  cir- 
cumstances which  are  often  of  as  high  importance  as  the 
answers  themselves.  It  is  not  easy  for  a  witness,  who  is 
subjected  to  this  test^  to  impose  upon  the  Court ;  for,  bow- 
ever  artful  theTabrication  of  the  falsehood  may  be,  it  can- 
not embrace  all  the  circumstances  to  which  the  cross-ex- 
amination may  be  extended.  The  fraud,  therefore,  is  open 
to  detection  for  want  of  consistency  between  that  which 
has  been  invented,  and  that  which  the  witness  must  either 
represent  according  to  the  truth,  for  want  of  previous  pre- 
paration, or  misrepresent  according  to  his  own  imme- 
diate invention.  In  the  latter  case,  the  imposition  must 
obviously  be  very  liable  to  detection ;  so  difficult  is  it  to 
invent  extemporaneously,  and  with  a  rapidity  equal  to  that 
with  which  a  series  of  questions  is  proposed  in  the  face  of  a 
court  of  justice,  and  in  the  hearing  of  a  listening  multitude, 
a  fiction  consistent  with  itself  and  the  other  evidence  in  the 
case."  It  is  plain,  that  a  person  who  comes  into  a  court  of 
justice  to  give  evidence,  stands  in  a  very  difi*erent  position, 
so  far  as  regards  himself  his  character,  and  his  connexion 
with  the  circumstances  of  the  case,  from  a  third  person  not 
put  forward  as  a  witness.  The  accused  person  is  entitled  to 
sift  his  evidence  in  every  way,  and  to  put  to  him  questions 
which  may  be  irrelevant  to  the  point  in  issue,  otherwise  than 
as  they  tend  to  shew  that  he  is  not  the  witness  of  truth.  Lord 
Hale,  in  his  History  of  the  Common  Law,  (p.  145),  thus 
remarks  upon  the  excellence  of  trial  by  jury :  —  "  The  ex- 
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oellency  of  this  open  course  of  evidence  to  the  jury,  in  the         1846. 
presence  of  the  judge,  jurors,  parties,  and  counsel,  and  even      att.-Gbn. 
of  the  adverse  witnesses,  appears  in  these  particulars: —  ^• 

Firsts  that  it  is  openly,  and  not  in  private  before  a  commis- 
sioner or  two  and  a  couple  of  clerks,  where  oftentimes  wit- 
nesses will  deliver  that  which  they  would  be  ashamed  to 
testify  publicly.     Secondly,  that  it  is  ore  tenus  personally, 
and  not  in  writing,  wherein  oftentimes,  yea,  too  oflen,  a 
crafty  clerk,  commissioner,  or  examiner,  will  make  a  wit- 
ness speak  what  he  truly  never  meant,  by  dressing  of  it  up 
in  his  own  terms,  phrases,  and  expressions;  whereas,  on 
the  other  hand,  many  times  the  very  manner  of  a  witness's 
delivering  his  testimony  will  give  a  probable  indication 
whether  the  witness  speaks  truly  or  falsely ;  and  by  this 
means,  also,  he  has  opportunity  to  correct,  amend,  or  explain 
his  testimony  upon  further  questioning  with  him,  which  he 
can  never  have  after  a  deposition  is  set  down  in  writing. 
Thirdly,  that,  by  this  course  of  personal  and  open  examina- 
tion, there  is  opportunity  for  all  persons  concerned,  viz. 
the  judge,  or  any  of  the  jury,  or  parties,  or  their  counsel  or 
attomies,  to  propound  occasional  questions,  which  beats  and 
boults  out  the  truth  much  better  than  when  the  witness 
ODly  delivers  a  formal  series  of  his  knowledge  without  being 
interrogated;  and,  on  the  other  side,  prefatory,   limited, 
and  formal  interrogatories  in  writing  preclude  this  way  of 
occasional  interrogations,  and  the  best  method  of  searching 
ard  sifting  out  the  truth  is  choked  and  suppressed.  Fourth- 
ly, also,  by  this  personal  appearance  and  testimony  of  wit- 
nesses, there  is  opportunity  of  confronting  the  adverse  wit- 
nesses, of  observing  the  contradiction  of  witnesses,  some- 
times of  the  same  side ;  and  by  this  means  great  opportuni- 
ties are  gained  for  the  true  and  clear  discovery  of  the  truth. 
Fifthly,  and  further,  the  very  quality,  courage,  age,  con- 
dition, education,  and  place  of  commorance  of  witnesses, 
is  by  this  means  plainly  and  evidently  set  forth  to  the 
court  and  the  jury;    whereby  the  judge  and  the  jurors 
may  have  a  full  information  of  them,  and  ihe  jurors,  as 
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1846.         they  see  cause,  may  give  the  more  or  less  credit  to  their 
testimony ;  for  the  jurors  are  not  only  judges  of  the  fact, 
but  many  times  of  the  truth  of  evidence ;  and  if  there  be 
just  cause  to  disbelieve  what  a  witness  swears?,  they  are 
not  bound  to  give  their  verdict  according  to  the  evidence  or 
testimony  of  that  witness ;  and  they  may  sometimes  give 
credit  to  one  witness,  though  opposed  by  more  than  one. 
And,  indeed,  it  is  one  of  the  excellencies  of  this  trial,  above 
the  trial  by  witnesses,  that  although  the  jury  ought  to  give 
a  great  regard  to  witnesses  and  their  testimony,  yet  they 
are  not  always  bound  by  it,  but  may,  either  upon  reason- 
able circumstances  inducing  a  blemish  upon  their  credibUity, 
though  otherwise  in  themselves,  in  strictness  of  law,  they 
are  to  be  heard,  pronounce  a  verdict  contrary  to  such  testi- 
monies, the  truth  whereof  they  have  just  cause  to  suspect, 
and  may  and  do  often  pronounce  their  verdict  upon  one 
single  testimony,   which  thing  the  civil  law  admits  of." 
Not  less  important  doctrines,  with  respect  to  the  trial  by 
jury,   were  laid  down  by   Vauffhan,   C.  J.,   in  Bushell^s 
Case  (ay    He  says,  '*  If  the  meaning  of  these  words, '  find- 
ing against  the  direction  of  the  Court  in  a  matter  of  law,' 
be  that,  if  the  Judge,  having  heard  the  evidence  given  in 
Court  (for  he  knows  no  other),  shall  tell  the  jury  upon 
this  evidence  the  law  is  for  the  plaintiff,  or  for  the  defend- 
ant, and  you  are,  under  the  pain  of  fine  and  imprisonment,  to 
find  accordingly,  then  the  jury  ought  of  duty  so  to  do. 
Every  man  sees  that  the  jury  is  but  a  troublesome  deky, 
great  charge,  and  of  no  use  in  determining  right  or  wrong; 
and  therefore  the  trials  by  them  may  be  better  abolished 
than  continued;  which  were  a  strange  new-found  conclusion, 
after  a  trial  so  celebrated  for  so  many  hundreds  of  years. 
For,  if  the  Judge,  from  the  evidence,  shall  by  his  own 
judgment  first  resolve  upon  any  trial  what  the  fact  is,  and, 
so  knowing  the  fact,  shall  then  resolve  what  the  law  is,  and 
order  the  jury  penally  to  find  accordingly,  what  either  ne- 

(a)  Vaugh.  143. 
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oessary  or  convenient  use  can  be  fancied  of  juries,  or  to 
continue  trials  hj  them  at  all?"  These  observations  may 
be  applied  in  the  present  case  to  the  officers  of  the  Crown ; 
for  if  the  rule  contended  for  on  the  behalf  the  Crown  is  to 
prevail  in  all  public  prosecutions)  the  trial  by  jury  may  as 
well  be  dispensed  with,  and  the  whole  matter  determined 
by  a  preliminary  inquiry  on  affidavits  only,  as  in  the  case 
of  Regma  v.  Ryle,  It  cannot  be  denied,  that  a  general 
right  esdsts,  that  the  jury  shall  see  and  hear  the  witness, 
and  determine,  from  his  evidence  on  all  the  matters  inquired 
into  in  the  case,  how  far  his  testimony  is  to  be  relied  upon ; 
and  that  right  cannot  be  set  aside  but  by  an  overwhelming 
public  benefit,  which  ought  to  exclude  it.  The  exceptions 
which  have  been  introduced  as  limitations  of  that  general 
right,  rest  upon  intelligible  principles  necessary  to  the 
due  administration  of  justice.  Thus,  in  the  case  of  at- 
torney and  client,  it  is  obvious  that  justice  could  not  be 
administered,  requiring,  as  it  does,  the  assistance  of  attor- 
neys and  counsel,  unless  their  professional  communications 
with  the  client  were  strictly  privileged.  So  also,  with  i*e- 
spect  to  the  rule  which  protects  a  witness  from  criminat- 
ing himself:  that  rests  upon  a  fundamental  principle  of 
our  law,  which  revolts  at  the  idea  of  a  man's  being  compelled 
to  give  evidence  to  charge  himself  with  crime.  But  these 
exceptions  are  limited  to  the  occasions  which  require  them, 
for  the  due  administration  of  justice;  and  when,  as  in  the 
Duckets  of  KingstorCs  case  (a),  it  was  attempted  to  extend 
the  protection,  which  the  law  afibrds  to  confidential  commu- 
nications to  an  attorney,  to  the  case  of  a  surgeon,  or,  as  in 
Sex  V.  GHham  (b\  to  the  case  of  a  clergyman,  the  courts  re- 
fused BO  to  enlarge  the  rule.  Nor  has  the  exception,  which 
it  is  now  sought  to  introduce,  been  sanctioned  by  any  long 
course  of  decisions.  The  question  has  never  even  been  dis^ 
cussed  in  banc ;  but  there  are  authorities  at  Nisi  Prius  in 

(a)  20  St.  Tr.355.  (b)  Ry.  &  M.,  C.  C.  R.,  100. 
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favour  of  the  view  taken  by  the  defendant.  In  Rex  v. 
Blackman  (a),  Lord  Kenyan  allowed  a  witness  to  be  asked  in 
cross-examination,  in  effect,  the  question,  ^'  Are  you  the  in- 
former ?"  in  order  to  establish  the  fact,  that  he  was  an  inter- 
ested witness.  [^PoUock^  C.  B. — It  does  not  appear  that 
that  was  a  prosecution  by  a  government  officer.]  In  Rex  v. 
Cole  (ft),  the  same  learned  Judge  ruled,  that  the  fact  of 
a  witness  being  put  forward  as  the  informer  in  the  case  was 
one  which  went  to  his  credit.  [Alderson^  B. — The  case 
before  us  is  not  that  of  a  public  informer.]  He  is  the  in- 
former, in  the  sense  of  being  the  party  who  gave  the  informa- 
tion; and  none  of  the  cases  cited  on  the  other  side  decide 
that  a  witness  cannot  be  asked  whether  he  is  the  informer. 
No  doubt  the  question  cannot  be  put  with  respect  to  persons 
who  are  not  before  the  Court.  Public  justice  does  not  re- 
quire the  disclosure  of  the  names  of  third  persons ;  and  in 
such  cases,  public  officers,  who  are  bound  to  protect  the  inter- 
ests of  the  State,  are  entitled  to  the  protection  which  the 
rule  of  law  throws  round  them.  On  a  careful  examination 
of  the  cases  which  have  been  referred  to,  it  will  be  found 
that  they  do  not  sanction  the  general  proposition  stated  in 
Phillipps  on  Evidence,  and  do  not  support  the  extended 
right  of  inquiry  claimed  by  the  officers  of  the  Crown-  In 
Hardy's  case^  this  question  was  put  to  a  witness  (c) :  **  How 
came  you  to  go  there?"  [to  the  seditious  meetings].  He 
replied,  '^I  was  sent  by  a  gentleman."  He  was  asked, 
*'  By  whom  ?"  This  question  was  objected  to,  and  JSyre, 
C.  J.,  said,  **  He  has  said  what  is  proper  and  material  for 

the  purpose I  do  not  think  it  is  proper:"  and  the 

question  objected  to  was  withdrawn.  Another  witness 
was  afterwards  asked,  without  objection,  whether  he  gave 
the  information  to  a  magistrate ;  which  he  answered  in  the 
negative.     The  next  question  yfBB(d):  ''Then  to  whom 

(a)  1  Esp.  95.  (c)  24  St.  Tr.751. 

(b)  Id.  169.  (d)  Id.  809. 
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was  it?"     This  was  objected  to  by  the  Attorney-General,         1846. 
who  Bfud,  he  could  not  see  what  it  had  to  do  with  the       ^    "« 
justice  of  the  case.     Eyre^  C.  J>  said,  ''  It  is  perfectly  «• 

right  that  all  opportunities  should  be  ^ven  to  discuss  the 
truth  of  the  evidence  given  against  a  prisoner;  but  there  is 
a  rule  which  has  universally  obtained,  on  account  of  its  im- 
portance to  the  public  for  the  detection  of  crimes,  that  those 
persons  who  are  the  channel  by  means  of  which  that  detection 
is  made,  should  not  be  unnecessarily  disclosed.  If  it  can  be 
made  appear  that  really  and  truly  it  is  necessary,  for  the  in- 
vestigation of  the  truth  of  the  case,  that  the  name  of  the  per- 
son should  be  disclosed,  I  should  be  very  unwilling  to  stop 
it."  All,  therefore,  which  was  really  ruled  in  that  case  was, 
that  the  names  of  third  parties  should  not  be  unnecessarily 
disclosed.  Besides,  the  doctrine  there  laid  down  must  be 
taken  with  reference  to  the  case  itself — a  trial  for  treason, 
the  highest  crime  against  the  State,  in  which,  for  the  very 
safety  of  the  State,  disclosures  of  guilt  may  be  held  to  be  pe- 
culiarly privileged.  In  ordinary  criminal  cases,  nothing  is 
more  common  than  to  ask  a  witness  whether  he  gave  infor- 
mation to  the  police.  \PoUoch,  C.  B. — In  ordinary  prose- 
cutions, the  name  of  the  Sovereign  is  used ;  but  it  may  be 
used  by  any  prosecutor;  and  probably  the  rule  does  not  ap- 
ply at  all  in  such  cases ;  but  there  may  be  reasons  of  state 
policy  whenever  the  government  is  directly  concerned,  and 
then  the  rule  applies,  whatever  be  the  offence.]  And  yet 
it  appears  that  this  very  supposed  public  policy  is  conti- 
nually set  at  nought  by  the  Crown  itself^  when  they  avow- 
edly "  put  forward"  a  witness  as  the  informer,  thereby  sub- 
jecting him  to  the  peril  which  they  suggest  as  likely  to  arise, 
and  shewing  that  there  is  in  fact  no  such  overwhelming 
public  policy  as  should  break  in  upon  the  ordinary  right  of 
the  subject  In  WaUonCs  case^  the  witness  referred  to  was 
not  put  forward  as  an  informer,  but  as  a  witness  present  at 
the  meeting,  as  an  ordinary  short-hand  writer  might  have 
been ;  and  the  inquiry,  which  was  stopped  by  the  Court,  was 
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1846.  as  to  something  which  had  taken  place  between  him  and  a 
member  of  the  goyemment — an  inquiry  into  the  channels 
of  communication  properly  so  called.  The  present  case, 
therefore,  is  opposed  to  no  direct  authority,  and  falls  within 
the  general  right  of  an  accused  person,  to  cross-examine,  as 
to  his  own  motives  and  means  of  knowledge,  a  witness  pro* 
duced  agsdnst  him.  To  extend  the  exceptions  to  this  right 
further  than  they  have  been  established  by  express  decision, 
will  greatly  limit  the  means  of  defence  of  the  accused,  and 
will  be  in  contravention  of  the  general  practice  both  in  cri- 
minal and  civil  trials.  The  inquiry  now  objected  to  may 
be,  and  in  this  instance  was,  of  the  very  essence  of  the  case. 

The  Attorney' General,  in  reply. —  It  is  quite  a  mistake  to 
suppose  that  the  privilege  insisted  on  in  this  case  is  one  pe- 
culiarly applicable  to  trials  for  high  crimes  against  the  State. 
It  had  its  origin  in  the  course  of  proceedings  in  revenue  pro- 
secutions in  this  Court,  and  was  transferred  to  the  other 
class  of  cases.  In  Home  v.  Bentinck  (a),  Dallas^  C.  J.,  says, 
**  For  reasons  of  public  policy,  persons  are  not  to  be  asked 
the  names  of  those  from  whom  they  receive  information  as 
to  frauds  on  the  revenue.  In  all  the  trials  for  high  treason 
of  late  years,  the  same  course  has  been  adopted."  In  many 
cases,  of  course,  it  may  be  altogether  immaterial  whether  the 
name  of  the  informer  be  disclosed  or  not,  and  the  objection 
may  not  be  taken ;  but  if  it  is  taken,  and  rested  on  the 
ground  of  public  policy,  the  Judge  is  to  decide  whether  that 
principle  is  applicable  or  not.  And  surely  the  reason  of  the 
rule  is  to  protect  the  communication  altogether;  and  the 
same  policy  which  applies  to  prevent  the  disclosure  of  the 
name  of  a  third  person,  is  no  less  applicable  to  the  case  of  in- 
formation given  by  the  witness  himself.  It  cannot  make 
any  difference  as  to  the  principle,  whether  you  call  it  the 
source  or  the  channel.    In  the  cases  cited  from  Espinasse,  the 

(a)  2  Brod.  &  B.  162. 
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witness  was  put  forward  as  the  icformer.  But  in  a  subse-  1846. 
quent  case  before  Lord  Kenyan^  of  Bex  v.  Aker8(a),  which 
was  an  inibrmation  for  obstructing  a  custom-house  officer, 
his  Lordship  said,  **  The  defendant's  counsel  have  no  right, 
nor  shall  they  be  permitted,  to  inquire  the  name  of  the  per- 
son who  gave  the  information  of  the  smuggled  goods."  That 
ruling  goes  the  whole  length  which  is  contended  for  in  the 
present  case. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  pronounced  by 

PoLLOCK,C.B. — This  was  a  motion  for  a  new  trial,  in  the 
case  of  an  information  by  the  Attorney- General  against  the 
defendant  for  a  breach  of  the  revenue  laws,  and  the  ground  of 
the  application  for  a  new  trial  was  the  rejection  of  evidence. 
A  witness  called  on  the  part  of  the  Crown  was  asked,  in  cross- 
examination,  whether  he  gave  the  information.  The  Attor- 
ney-General objected  to  the  question,  and,  upon  argument 
before  me,  I  decided  that  the  question  ought  not  to  be  put. 
If  the  question  should  have  been  allowed,  the  rule  for  a  new 
trial  ought  to  be  made  absolute:  if  not,  the  rule  ought  to  be 
discharged.  The  case  was  argued  in  last  Michaelmas  Term. 
On  the  part  of  the  Crown,  Hardy*s  case  and  JVatsorCs  case 
were  cited.  Regina  v.  Ryle  was  also  cited  as  an  instance 
where  the  ordinary  rules  of  evidence  did  not  apply  to  a  re- 
venue case.  It  was  contended,  on  the  part  of  the  Crown, 
that  the  rule  was  general,  and  that  it  was  founded  upon 
public  policy;  and  that  if  a  question  tended  to  disclose  the 
source  of  information  on  which  the  executive  government 
had  acted,  it  could  not  be  put.  For  the  defendant  it  was 
contended,  that  the  right  of  the  subject,  to  discredit  a  wit- 
ness by  cross-examination,  was  universal;  and  the  object 
of  the  question  being  to  discredit  the  witness,  that  it  was 

(a)  6  Esp.  125. 
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^846^  taken  out  of  the  rule.  Lord  Holers  History  of  the  Com- 
mon Law  was  referred  to^  and  several  cases  were  cited,  but 
none  directly  in  point.  In  Hardy^s  case,  John  Grroves,  a 
witness  for  the  Crown,  being  asked  by  whom  he  was  sent  to 
attend  certain  meetings,  the  question  was  objected  to,  on  the 
ground,  that  the  channels  of  information  could  not  be  in- 
quired into.  The  Attorney-General,  afterwards  Lord  El- 
don,  stated,  that  the  Court  of  Exchequer  would  not  permit 
the  question  to  be  asked.  The  Court  ruled  that  it  was  not 
proper  to  ask  the  question,  and  it  was  not  asked.  Subse- 
quently, in  the  same  trial,  (page  811),  the  point  arose  again ; 
it  was  on  the  cross-examination  of  a  witness  of  the  name  of 
George  Lynam ;  this  question  was  put  avowedly  to  try  or 
sifl  the  credit  of  the  witness,  namely,  who  was  the  person  to 
whom  the  witness  communicated  certain  facts.  Lord  Chief 
Justice  Eyre  held,  that  although,  in  ordinary  cases,  such  a 
question  could  be  put,  yet  if  it  involved  the  disclosure  of  the 
channels  of  communication  with  the  government,  it  could 
not  be  put;  and  he  decided  that  such  was  the  rule,  referring 
to  the  question  asked  of  the  witness  Groves,  already  men- 
tioned. Lord  Chief  Baron  Macdanald,  Mr.  Baron  Hotham, 
Mr.  Justice  Buller,  and  Mr.  Justice  Grose,  all  gave  judg- 
ments, and  on  all  hands  it  was  agreed,  that  the  informer,  in 
the  case  of  a  public  prosecution,  should  not  be  disclosed.  All 
the  judges  so  decided,  and  the  counsel  on  both  sides  admitted 
that  such  was  the  law.  In  WatsorCs  case,  the  same  point 
arose.  Hardy^s  case  was  cited,  and  Lord  Ellehborough  and 
Mr.  Justice  Abbott,  afterwards  Lord  Tenterden,  ruled  accord- 
ingly. It  has  been,  however,  contended  for  the  defendant, 
that,  admitting  that  a  witness  cannot  be  asked  who  was  the 
informer,  the  informer  being  a  third  person,  yet  he  may  be 
asked  whetlier  he  was  himself  the  informer,  and  gave  the  in- 
formation. On  the  part  of  the  Crown  it  was  replied,  that 
such  a  question,  addressed  to  each  witness  in  turn,  might  be 
the  means  of  discovering  the  informer ;  and  that,  if  the  prin- 
ciple and  object  of  the  rule  was  to  prevent  the  informer 
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from  being  discovered,  the  question  cannot  any  more  be  put  1846. 
directly  to  the  witness,  whether  he  himself  was  the  informer, 
than  whether  a  third  person  was.  It  was  alleged,  and,  as  far 
as  we  can  learn  or  have  had  any  experience,  it  was  correctly 
alleged,  that  the  practice  of  this  Court  has  been  in  accord- 
ance with  this  rule.  There  is  no  direct  authority  either  way; 
but  the  rule  clearly  established  and  acted  on  is  this,  that,  in 
a  public  prosecution,  a  witness  cannot  be  asked  such  ques- 
tions as  will  disclose  the  informer,  if  he  be  a  third  person. 
This  has  been  a  settled  rule  for  fifty  years,  and  although  it 
may  seem  hard  in  a  particular  case,  private  mischief  must 
give  way  to  public  convenience.  This  is  the  ground  on 
which  the  decision  took  place  in  Hardy* s  case  and  in  WatsarCs 
case ;  and  we  think  the  principle  of  the  rule  applies  to  the  case 
where  a  witness  is  asked  if  he  himself  is  the  informer,  and 
therefore  that  the  question  could  not  be  asked.  The  rule 
must  be  discharged. 

Aldebson,  B.,  added : — When  the  question  was  before 
the  Court  in  Hardy* s  case.  Lord  JEldon  cited  the  course  of  the 
Exchequer  as  the  authority  upon  which  that  rule  was  laid 
down;  and  I  find  that  in  Plowden(a)  it  is  laid  down,  ^'that 
if  a  question  arises  touching  the  king's  revenue,  or  what 
thing  belongs  to  the  king,  which  brings  revenue  to  him,  and 
what  not,  and  what  is  the  law  touching  the  same  and  what 
not,  the  records  of  the  Exchequer  are  the  most  effectual  rule 
as  to  the  law  thereon."  Then  he  gives  several  instances  in 
which  those  records  have  been  referred  to : — "  For  the  usage 
in  any  one  court,  in  a  matter  whereof  it  has  proper  conu- 
sance, ought  to  be  affirmed  for  law  in  all  courts ;  and  the  re- 
cords of  such  court  are  patterns  whereby  the  whole  realm 
may  know  the  law  in  such  cases.''  Therefore,  it  having  been 
the  usage  in  the  Exchequer  to  disallow  the  question  objected 
to.  Lord  Eldon  transferred  such  usage  to  a  criminal  court 

in  a  similar  case. 

Rule  discharged. 

(o)  P.  320  a. 
VOL.  XV.  O  M.  W. 
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1840. 

Jan.  20.  Gee VE8  v.  Gorton. 

An  arbitrator,  VY  EBSTER  moTed  for  a  rale  to  shew  cause  why  the 
caose  b'rvfer-  Master  should  aot  review  his  taxation  of  the  plaintiff's 
the  nowerf  of  a  ^^^*®  "^  *^  cause.  The  following  facts  appeared  from  the 
judge  at  Nin  affidavits: — The  cause  was  set  down  fpr  trial  as  a  special 
giyeacertii-  jury  cause  at  the  Middlesex  sittings  after  last  Trinity 
costsof  a'ape-  I'enn.  It  did  not  come  on  for  trial  at  those  sittings,  aiid 
K  *k!!^'  A^  ^^  parties  subsequentiy  consented  to  a  Judge's  order  to 
and  pabUshed  try  in  London,  and  a  consent  was  drawn  up  in  the  follow- 
without  pro-  ing  terms : — "  We  consent  to  the  record  in  thb  cause  being 
thJrefn?''  **'*'"  altered  by  changing  the  venue  from  Middlesex  to  Londim, 
A  special       and  to  the  same  being  now  entered  in  tiie  London  list  of 

jarr  causei  of 

which  the         causcs,  with  a  view  to  the  cause  being  tried,  if  possible, 

Tenoe  waa  in        j      •         .i  .     "xa*  •      t       j  j  ax 

Middlesex,  not  dunug  the  present  sittings  m  London ;  and  we  consent  to 

^^«  ®?J?®  all  necessary  alterations  consequent  on  such  change  of  venue 

the  sittings  for  being  made  in  the  record,  and  that  jury  process  shall  be 

•et  down,  the  issucd,  returned,  and  annexed  to  the  record,  as  if  the  cause 

con8OTt"that^  *  had  been  regularly  set  down,  and  the  record  duly  passed  for 

*i*  "m  K?  *^^  present  sittings  in  London ;  and  that  the  rule  for  a  spe- 

teredbf  Chang-  dial  juiy  shall  be  amended,  by  directing  the  same  to  the 

to^Londo?,^ukd  sheriffs  of  London  instead  of  to  the  sheriff  of  Middlesex ; 

Se«b}t,  au  ™^  ^^^  »  ^J^'"^  3^^  «^^  ^  thereupon  summoned  by  the 
necessary  ai-      sheriffs  of  London ;  and  that,  in  the  event  of  such  special 

terations  con- 
sequent on        jury  not  being  summoned  by  either  party,  tiien  the  cause 

auch  chance  of      in*       j •   ji_  •/•tj  •/»  i 

Tenne  being  shall  be  tried  by  a  common  jury  of  London,  as  if  no  rule 
made  in  the       f^,.  ^  gpecial  juiy  had  been  obtained  in  the  action :  and  until 

record  y  and  *  */     j 

that  jory  pro-  the  causc  shall  be  tried,  it  shall  keep  its  place  in  the  Mid- 
issued,  &c.  as  dlesex  cause-list  as  at  present  entered ;  that,  in  the  event  of 
beeni^lariy    ^^  causc  not  being  tried  during  the  present  sittings  in 

set  down  for 

the  sittings  in  London;  and  that  the  rule  for  a  special  jury  should  be  amended  by  dtfecting 
it  to  the  sheriffs  of  London,  and  a  special  jury  shoald  be  thereupon  summoned  by  the  sheriffs  of 
London ;  and  that  all  the  costs  of  and  occasioned  by  that  arrangement  should  be  costs  in  the 
cause,  and  abide  theeTcnt.  The  cause  came  on  for  trial  at  the  sittings  in  London,  and  was  then 
referred  to  an  arbitrator,  who  decided  it  in  fovour  of  the  defendant: — Held,  that,  under  the 
above  agreement,  the  ddfendant  was  entitled  to  the  costs  of  the  special  jury  summoned  by  him 
in  London,  as  costs  in  the  cause,  without  any  certificate  for  a  apedal  jury. 
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London,  the  record  and  jury  process  shall  be  altered  and         1846. 
re-aealed,  so  that  the  cause  shall  be  brought  on  for  trial  in 
Middlesex  in  due  course.    And  we  further  consent,  that  all 
the  costs  of  and  occasioned  by  this  arrangement  shall  be 
coats  in  the  cause,  and  abide  the  event" 

fFebster. — The  defendant  claims  these  costs  on  two 
grounds :  first,  that  they  are  given  to  him  by  the  certificate 
of  the  arbitrator ;  secondly,  that  he  is  entitled  to  them  under 
the  agreement  made  between  the  parties.  It  is  objected,  as 
to  the  first  ground,  that  the  certificate  is  inoperative,  not 
having  been  given  *'  immediately  after  the  verdict,"  within 
the  meaning  of  the  stat.  6  Geo.  4,  &  50,  s.  34 ;  but  that 
means  no  more  than  that  it  shaU  be  given  within  a  reasonable 
time;  Christtey.Itichardson  (a);  and  it  can  hardly  be  said  that 
that  rule  has  not  been  satisfied  in  this  case.  [He  cited  Woff^ 
gett  V.  Shaw  (i),  Page  v.  Pearce  (c),  Thompson  v.  Gibson  (rf).] 
And  the  arbitrator  had  authority  to  certify  for  a  special 
jury,  although  the  time  for  making  his  award  had  elapsed. 
He  did  not  thereby  alter  the  award.  [Parhey  B. — How 
could  the  arbitrator  certify  for  a  special  jury  after  he  had 
made  and  published  his  award?  He  must  make  his  award 
once  for  all.  The  defendant  might  have  requested  him, 
before  the  making  of  the  award,  to  include  in  it  a  certificate 
for  a  special  juiy.]  Then,  at  all  events,  the  defendant  is 
entitled  to  these  costs  under  the  agreement,  for  they  cer- 
tainly were  "  costs  occasioned  by  that  arrangement,"  which, 
by  the  agreement,  were  to  be  costs  in  the  cause,  and  were 
to  abide  the  event. 

A  rule  having  been  granted, 

E»  V.  fVUUams  shewed  cause  in  the  first  instance. — The 
defendant  is  not  entitled  to  these  costs.     The  reasonable 


(a)  10  M.  &  W.  688.  {e)  8  M.  &  W.  677. 

(6)  8  Campb.  816.  {d)  Id.  281. 

o2 
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1846.  construction  of  the  agreement  is,  that  neither  party  was  to 
have  them  unless  he  obtained  a  certificate  for  the  special 
jury.  The  effect  of  this  arrangement  was  to  place  the  par- 
ties in  the  same  condition  as  if  the  cause  had  been  made  a 
remanet  by  consent.  The  consequence  is,  that,  in  default 
of  a  proper  certificate,  the  defendant  is  not  entitled  to  the 
costs  of  the  special  jury. 

Pollock,  C.  B. — I  think  the  rule  ought  to  be  absolute. 
The  question  turns  on  the  proper  construction  of  this  agree- 
ment. It  is  clear,  I  think,  that  the  defendant  did  not  in- 
tend to  put  in  hazard  the  costs  he  should  incur  in  pursuance 
of  it,  and  to  make  them  depend  on  the  certificate  of  the 
Judge.  The  meaning  of  the  parties  was,  that  all  the  costs 
were  to  be  costs  in  the  cause,  and  to  abide  the  event  of  the 
cause,  not  the  certificate  of  the  Judge. 

Parke,  B. — I  am  of  the  same  opinion.  The  meaning  of 
this  agreement  was,  that  ail  the  costs  which  should  be  occa- 
sioned by  the  change  of  venue,  and  by  the  summoning  of 
the  special  jury,  and  otherwise  in  consequence  of  the 
arrangement,  were  to  be  determined  by  the  event,  that  is, 
the  event  of  the  cause.  Mr.  WilUams^s  argument  is,  that 
these  costs  are  to  be  divided,  and  the  costs  of  the  special 
jury  are  to  abide  the  event  of  a  certificate  for  a  special  jury ; 
whilst  all  the  others,  namely,  the  costs  of  the  change  of 
venue,  of  altering  and  re-entering  the  record,  &c.,  were  to 
abide  the  event  of  the  cause :  but  such  is  not  the  fair  mean- 
ing of  the  agreement. 

Platt,  B. — In  this  case,  certain  costs  had  been  thrown 
away ;  and  it  was  a  reasonable  agreement,  that  the  further 
costs  to  be  incurred  in  consequence  should  fall  upon  the 
losing  party. 

Rule  absolute,  without  costs. 
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1846. 

Cainbs  V.  Smith.  ^     o^ 

Jan.  26. 

Assumpsit. — The  declaration  stated,  that  the  defend-  DecUratioii  in 
ant  promised  the  plaintiff  to  marry  her ;  that  the  plaintiff  SrwIS'of  pro- 
remuned  and  still  is  sole  and  unmarried,  and  was,  during:  all  ™***  °^  "f^T 

'  °  nage  8Uted,that 

the  time  aforesaid,  ready  to  marry  the  defendant;  whereof  the  defendant 
the  defendant  always  had  notice:  yet  the  defendant  disre-  piajntffrto 
garded  his  said  promise,  and  afterwards,  to  wit,  on  &c,  Se^iafetiff  re-' 
wrongfully  and  injuriously  married  a  certain  other  woman.  »«ined  and 

Plea,  that  the  defendant  was  not,  at  any  time  before  the  and  nnmarried, 
commencement  of  the  suit,  requested  by  the  plaintiff  to  the  kme^fore- 
marry  her. — Verification.  ■"?»  T"  "*^y 

■^    ^  and  willing  to 

Special  demurrer,  on  the  ground  that  the  plea  traversed  marry  the  de« 
matter  not  allied  in  or  implied  by  the  declaration,  and  which  he  alwaja 
raised  an  immaterial  issue. — Joinder  in  demurrer.  ycf  thc^end- 

ant  disregarded 
1  mt         !••/»»  hiapromiac, 

Peacock^  VOL  support  of  the  demurrer. — The  plaintiff  was  and  wrongfaily 

under  no  obligation  to  request  the  defendant  to  do  that  which  wo^.  ""^ 

he  had  put  it  out  of  his  power  to  do,  by  marrying  another  ^^  ^^SLt 

woman.     The  point  was  decided  a  few  days  ago  by  the  was  not,  at  any 

Court  of  Queen's  Bench,  in  Short  v.  Stone  (a).  commencement 

of  the  auity  re- 
quested bj  the 

The  Court  called  on  plaintiff  to 

marry  her  :— 
HeM,  first,  that 

Hawkins,  contriL — The  plea  perhaps  cannot  be  supported;  bad  on^dal 
but  the  declaration  is  bad  in  substance.    The  averment,  that  ^^"^jJa^hg 
the  defendant  had  married  another  woman,  without  an  alle-  declaration  was 

•  /»ii  £•  t  t       •         n        t  f  good  on  gene- 

gation  of  the  lapse  of  a  reasonable  time  for  the  perform-  ral  demurrer, 
ance  of  his  agreement  with  the  plaintiff,  does  not  shew  a  ment  of*the^*^" 
breach  of  the  express  promise  stated  in  the  declaration.  l*P«?  ©^  f  "«»- 

,  '^  sonabletmie. 

The  defendant's  wife  may  die  before  the  lapse  of  the  rea- 
sonable time,  and  he  may  still  be  able  to  perform  his  con- 


(a)  15  Law  J.,  N.  S.,  Q.  B.  143. ' 
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1846.  tract  with  the  pliuntiff.  The  declaration  does  not  even  aver 
that  his  wife  is  still  alive.  ^^A  covenant  shall  not  be 
broken^  if  a  man  does  an  act  which  hj  consequence  maj  be 
a  breach^  if  the  breach  does  not  actually  follow :"  C!onL 
Dig.,  "Covenant,"  (K  3.) 

Pollock,  C.  B. — Our  judgment  must  be  for  the  plain- 
tiff. If  a  man  were  under  a  contract  to  deliver  certain 
goods  to  another,  and  he  had  put  it  out  of  his  power  to  do 
so  hj  destroying  them,  it  could  not  be  necessary  to  request 
him  to  deliver  them.  We  ought  to  put  a  reasonable  con- 
struction on  this  declaration,  and,  doing  so,  a  breach  of  con- 
tract is  substantially  alleged;  and  as  the  defendant  has 
pleaded  over,  and  the  question  arises  as  upon  general  de- 
murrer only,  I  think  the  plaintiff  is  entitled  to  judgment. 

Aldebson,  B. — I  am  of  the  same  opinion.  Why  should 
we  presume  that  the  wife  will  die  before  the  lapse  of  a  rea- 
sonable time,  or  in  the  lifetime  of  her  husband  ?  We  ought 
rather  to  presume  the  continuance  of  the  present  state  of 
things;  and  while  that  continues,  it  is  clear  that  the  defend- 
ant is  disabled  from  performing  his  contract. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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1846. 

Brown  v.  Jones  and  Others.  Jan.  26. 

xRESPASS  for  assault  and  false  imprisonment. — Plea  in  trespass  for 
(in  substance),  that  the  defendant  Jones  recovered  against  J^^i^'prison- 
the  plaintiff,  in  the  Court  of  Queen's  Bench,  the  sum  of  ™o;'»  ^^  ^• 
JE150  for  damages  and  costs ;  and  that  the  other  defendants,  fied  under  a 
as  the  attorneys  of  the  defendant  Jones,  issued  a  non  omit-  ^rit  of  ca.  sa. 
tas  capias  ad  satisfaciendum  against  the  plaintiff,  directed  to  ^  ag^rthe 
the  sheriff  of  Bristol,  under  which  said  writ  the  said  sheriff  pontiff. 

Replication, 

arrested  the  plaintiff,  &&,  which  are  the  same  trespasses  thattiiejadg. 

i  /•  ^i         1  •   x»/K»  I-  1  •      J    eu  ment  was  not  a 

whereof  the  plamtin  has  complamed,  &c.  ja<i^ent 

Replication,  that  the  said  judgment  in  the  plea  mentioned  ^^^  '^^^^ 
was  not  a  judinnent  si^ed  in  any  action,  but  under  colour  ^^^^^  colonr  of 

.      ,  .  ,  «  a  document 

of  a  certain  document  purportmg  to  be  a  warrant  of  attor-  purporting  to 
ney:  that,  after  the  issuing  of  the  said  writ  of  non  omittas  attorn  *y7uirt, 
testatum  ca.  sa.,  and  before  the  commencement  of  this  suit,  a^cf  the  issuing 

'  '   of  the  ca.  sa.,  a 

to  wit,  on  &c,  by  a  certain  order  of  the  Hon.  Mr.  Baron  judge  ordered 
Flatt,  it  was  ordered  that  the  said  judgment  In  the  plea  and  writ  to  be 
mentioned,  and  the  said  writ  of  ca.  sa.,  should  be  set  aside,  Se  ordw^* 
and  the  same  were  thereby  set  aside ;  which  ssud  order  was  «fterwarf«.  to 

•^  wit,  on  &c., 

afterwards,  to  wit,  on  the  9th  day  of  October,  a.  d.  1845,  made  a  rule  of 
ordered  to  be,  and  the  same  was  made  a  rule  of  this  Court :  that  the  judg- 
and  that  the  said  judmnent  and  writ  were  so  set  aside  as  ™*"*  *°*^  f "' 

•^    ^  were  so  set 

aforesaid,  on  the  groimd  that  the  aa      locument,  though  aside  on  the 

,  «  1  f  1   gro«n<i  that  the 

purportmg  to  be  a  warrant  of  attorne     was  never  delivered  warrant  of  at- 
to  the  attorneys  named  therein  as  a  complete  authority  to  neTeTdcUvered 
them  to  do  or  suffer  any  of  the  acts  therein  specified,  but  "A^T^h*^ 
was  merely  delivered  by  the  plaintiff  as  an  escrow,  to  take  the  acu  therein 
effect  in  a  certain  event,  which  event  never  happened,  and  T^tt^^^. 

to  take  effect  in 
a  certain  eTent^ 
which  ncTer  happened,  and  was  to  be  kept  by  the  plaintiff  in  his  own  possession  till  such  event 
should  happen;  and  that  the  defendant,  by  an  improper  and  fraudulent  contriTance,  obtained 
and  kept  possession  of  it  against  the  plaintiffs  will ;  that  the  judgment  was  signed  under  colour  of 
the  said  document,  and  the  ca.  sa.  issued  thereon,  without  the  plaintiff's  consent. 

Held,  on  demurrer,  that  the  replication  was  good :  Ist,  that  it  was  not  necessary  it  should 
shew  that  the  judgment  was  set  aside  for  trrefftUaHtyt  inasmuch  as  it  sufficiently  shewed  that  it 
was  set  aside  as  having  been  signed  against  good  faith ;  2ndly,  that  it  was  not  necessary  to  state 
that  the  judge's  order  was  made  a  rule  of  court  before  the  commencement  of  this  suit,  inasmuch 
as  a  judge  at  chambers  had  authority  to  set  aside  the  judgment  and  ?rrit ;  and  3rdly,  that  this 
was  not  a  case  in  which  the  plaintiff  ought  to  have  replied  nul  tiel  record. 
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1846.  was  to  be  kq)t  by  the  plaintiff  in  his  own  possession  till 
such  event  should  happen ;  and  that  the  defendant,  by  an 
improper  and  fraudulent  contriyance,  obtained  and  kept  pos- 
session of  the  same  without  the  consent  and  against  the  will 
of  the  pLuntiff:  that  the  said  judgment  was  signed  under 
colour  of  the  said  document,  and  the  said  writ  of  c&  sa.  was 
issued  on  such  judgment,  without  the  consent  of  the  plain- 
ti<E — Verification. 

Special  demurrer,  and  joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer. — This  replication  is 
bad,  for  it  shews  on  the  face  of  it  that  the  Judge  had  no  au- 
thority to  make  the  order  for  setting  aside  the  judgments 
The  ground  on  which  he  set  it  aside  appears  to  have  been,  that 
the  warrant  of  attorney  was  an  escrow ;  but  the  facts  stated 
in  the  replication  shew  that  it  was  not,  inasmuch  as  it  is  stated 
that  it  was  to  be  kept  by  the  plaintiff  in  his  awn  possession  till 
the  event  should  happen :  Com.  Dig.,  "  Fait,"  (A.  3).  If  the 
replication  had  shewn  that  the  judgment  was  set  aside  for 
irregularity,  that  would  have  been  an  answer  to  the  plea; 
but  as  the  reasons  for  the  Judge's  order  are  stated,  and  they 
appear  on  the  face  of  the  replication  to  be  erroneous,  the 
order  itself  cannot  be  sustained,  and  the  writ  and  judgment 
therefore  remain  in  force.  It  is  like  the  case  of  an  award : 
if  an  arbitrator  makes  an  award  which  is  good  on  the  face 
of  it,  the  Court  will  not  inquire  into  the  grounds  of  his 
finding,  whether  of  fact  or  of  law;  but  it  is  otherwise  if  it 
be  shewn,  on  the  face  of  his  award,  that  he  has  made  a  mis- 
take in  law.  [^Alderson,  B. — In  Prentice  v.  Harrison  (a), 
the  replication  to  a  similar  plea  alleged  that  the  writ  was  set 
aside  by  order  of  a  judge,  and  it  was  held  bad  for  not  alleg- 
ing that  it  was  set  aside  for  irregularity ;  for  the  Court  said 
there  were  cases  in  which  it  might  have  been  set  aside  as  er- 
roneous, and  in  that  case  the  defendants  could  not  be  liable. 
But  here  that  cannot  be  supposed,  because  the  Court  can 

(a)  4  Q.  B.  852 ;  1  Dav.  &  M.  50. 
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see,  on  the  face  of  the  replication,  that  the  writ  was  set         1846. 
aside  either  for  irregularity  or  for  want  of  good  faith.  Pol- 
locky  C.  B. — The  ground  seems  to  have  been,  that  the  learned 
judge  thought  the  judgment  was  obtained  against  good  faith, 
and  contrary  to  the  agreement  of  the  parties.] 

Secondly,  the  replication  is  bad,  for  not  shewing  that  the 
order  was  made  a  rule  of  Court  before  the  commencement 
of  the  suit :  Tucker  v.  Webster  (a).  That  is  a  material  and 
traversable  averment,  and  ought  to  have  been  introduced ; 
it  was  so  in  Prentice  v.  Harrison  and  in  Cadrington  v. 
Lloyd  (li). 

Lastly,  the  proper  course  for  the  plaintiff  was  to  have  re- 
plied nul  tiel  record. 

Grei/y  contra. — First,  it  was  not  necessary,  in  this  case, 
for  the  replication  to  state  that  the  writ  was  set  aside  for 
irregularity;  for  here  it  is  sufficiently  shewn  to  have  been 
set  aside,  not  for  error,  but  as  having  been  obtained  against 
good  faith.  Prentice  v.  Harrison  is  therefore  distinguish- 
able ;  but  Rankin  v.  De  Medina  (c)  is  in  point  for  the  defend- 
ants. Secondly,  it  was  unnecessary  to  state  that  the  order 
was  made  a  rule  of  Court ;  for  the  judge  had  authority,  by 
the  stats.  1  Will.  4,  c  80,  and  1  &  2  Vict.  c.  45,  to  make 
such  an  order  at  chambers.  If  it  were  otherwise,  a  person 
wrongfully  imprisoned  under  such  circumstances  might  be 
kept  in  prison  throughout  the  long  vacation.  Thirdly,  the 
objection,  that  the  plaintiff  ought  to  have  replied  nul  tiel  re- 
cord, is  of  no  weight :  he  was  only  bound  to  shew  that  the 
writ  of  execution  was  set  aside:  Rankin  v.  De  Medina. 
Non  constat  that  there  was  any  record  of  the  ca.  sa.  [Al- 
derson^  B. — Suppose  the  judgment  was  set  aside  by  consent, 
on  the  terms  of  no  action  being  brought ;  that  would  not  be 
within  a  replication  of  nid  tiel  record.     Pollock,  C.  B, — 

(a)  10  M.  &  W.  371.  (b)  8  Ad.  &  EU.  449. 

(c)  1  C.  B.  183. 
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1846.         There  may  be  cases  in  which  the  real  question  could  not 
'     "    ^      be  tried  upon  an  issue  in  nul  tiel  record.]     [He  cited  Par^ 
V*  som  y.  Lhud  (a),  and  was  then  stopped ;  and 

JONIS. 

Peb  Curiam  (6), 

Judgment  for  the  plaintiff. 

(a)  3  Wils.  341.         (6)  PolUkk,  C.  B.,  Aldertan,  B.,  and  Piatt,  B. 


•^^'**  ^^"  Abbott  v.  Eichabds. 

A  judge's  In  this  case,  the  defendant,  the  sheriff  of  Staffordshire, 

order,  made  un- 
der the  6th        having  taken  in  execution  certain  goods  under  a  fieri  facias, 

I^erolMder  ^  which  the  plaintiff  set  up  a  claim,  the  sheriff  applied  to 

^tth^^^c^s  a  judge   at  chambers  for  relief  under  the  Interpleader 

should  be  sold  Act ;  and  an  order  was  made  that  the  goods  should  be  sold, 

and  the  money  and  the  proceeds  paid  into  court,  to  abide  the  event  of  an 

toabidethe"*  issuc  between  the  claimant  and  the  execution  creditor, 

event  of  an  Qn  the  trial  of  the  issue,  a  verdict  was  found  for  the  chdm- 

issue  to  be  tried  ,.  .  ,  ,  .«» 

between  the  ant,  who  then  commenced  this  action  against  the  shenff. 

execution  ere-  '^^^  declaration  was  delivered  on  the  20th  November.     It 

ditor.   T^^  charged  the  defendant  with  breaking  and  entering  the 

and  a  yerdict  plaintiff's  dwclling-house,  and  seizing  and  taking  his  goods, 

found  for  the 

claimant,  who  and  Converting  them  to  his  own  use.  On  the  28th,  the  de- 
bXn.«.  fendant  obtomed  an  order  for  ten  days'  time  to  plead;  and, 
tion  of  trea-       qjj  ^g  g^  December,  a  further  order  for  ten  days  more. 

pass  against  the  '  '' 

sheriff,  for  On  the  1 1th  of  December,  a  summons  was  taken  out  before 

entering  his  Piatt,  B.,  to  Stay  the  proceedings,  which  was  referred  by 

mf^^ISi  ^®  learned  Judge  to  the  Court,  the  plaintiff  having  till  the 

goods  and  con-  fifti^  (Jay  of  this  Term  to  make  the  application. 

vtriinff  ih€M  to 

his  own  twe. 

The  Court  made  absolute  a  rule  for  striking  out  so  much  of  the  declaration  as  charged  the 

seixure  and  conyersion  of  the  goods. 

And  iembU,  (per  Aldenon,  B.»  and  JRo{fe,  B.),  the  proceedings  ought  in  such  a  case  to  be 
stayed  altogether. 
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In  the  commencement  of  this  Tenn,  Gray  accordingly         1846. 
moved  for  a  rule  to  shew  cause  why  the  proceedings  in  the        abboto 
action  should  not  be  stayed:  the  Court,  however,  only  v. 

granted  him  a  rule  to  shew  caoBe  why  so  much  of  the     ^"'^"•"- 
declaration  as  charcred  the  defendant  with  seizuur  and 
taking  the  pLua^goods,  and  converting  theml  hie 
own  use,  should  not  be  struck  out.     Against  this  rule 

Humfrey  and  Hance  now  shewed  cause. — First,  this  ap- 
plication is  too  late.  It  has  universally  been  laid  down, 
that  the  sheriff  must  come  to  the  Court  promptly  for 
relief  of  any  kind ;  and  here  he  has  taken  steps  in  the  cause 
which  have  put  the  plaintiff  to  expense,  and  occasioned 
delay.  [Pollock,  C.  B. — This  is  not  a  question  of  irregu- 
larity :  it  is  never  too  late  to  stay  proceedings,  where  mani- 
fest injustice  would  be  done  by  letting  them  go  on.  Be- 
ridesy  where  the  sheriff  obtains  an  order  under  the  Inter- 
pleader Act,  the  Court  may  give  effect  to  it  any  time. 
Aldersonj  B.  —  The  only  question  is,  whether  the  Court 
ought  to  allow  the  plaintiff  to  go  against  the  sheriff  for 
the  acts  which  were  done  by  him  under  the  interpleader 
rule.]  The  Judge  not  having,  by  his  order,  restrained  the 
plaintiff  from  bringing  an  action,  the  Court  will  not  now 
stay  the  proceedings.  The  Court  can  exercise  their  juris* 
diction  under  the  act,  only  where  an  adverse  claim  is  made : 
if,  therefore,  they  hold  that  the  plaintiff  ought  to  be  thus 
limited,  the  consequence  will  be,  that  the  party  wiU  always 
lie  by  and  bring  an  action.  There  may  have  been  special 
damage  arising  from  the  mere  act  of  seizure,  or  the  goods 
may  have  sold  for  much  less  than  their  value. 

Grajfi  contrk,  was  not  called  upon. 

Pollock,  C.  B.— I  think  the  rule  ought  to  be  made 
absolute  on  payment  of  costs.  I  find  no  suggestion  in  the 
affidavits  of  any  special  damage;  and  the  supposed  hardship 
on  the  party,  of  having  his  goods  seized,  and  sold,  perhaps, 
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1846.         for  less  than  their  value,  and  receiving  only  the  proceeds  of 
Abbott       ^^^  ^^'  ^^  ^  matter  which  might  and  ought  to  be  brought 

„     ^'  before  the  Juds^e  at  the  time  of  the  makine^  of  the  order. 

RicHAaos.  .        V»  1  1 

Here,  nothmg  of  that  nature  appears  to  have  been  stated  to 

him.  There  may,  perhaps,  be  some  doubt  as  to  the  extent 
of  the  Judge's  authority  under  the  act:  my  impression  is, 
that  he  has  a  right  to  do  all  that  is  just,  proper,  and 
equitable  under  the  circumstances.  Here  we  must  pre- 
sume that  he  did  so.  It  would  therefore  be  very  unjust 
to  make  the  sheriff  responsible  for  what  he  did  under  the 
order  of  the  Judge.  There  is  nothing  in  the  aflSdavits  to 
shew  that  any  question  was  intended  to  be  nused  before 
him,  except  the  title  to  the  goods.  I  think,  however,  we 
cannot  protect  the  sheriff  as  to  the  trespass  charged  by 
breaking  and  entering  the  house;  but,  the  goods  having 
been  sold  under  the  authority  and  direction  of  the  Judge, 
and  the  plaintiff  having  already  received  the  proceeds  of  the 
sale,  which  we  must  suppose  to  be  the  value  of  them,  it 
would  be  an  opprobrium  to  the  law  to  allow  him  then  to 
bring  an  action  for  supposed  special  damage,  and  get  da- 
mages over  again  for  so  disposing  of  them. 

Alderson,  B. — I  am  of  the  same  opinion.  The  Inter- 
pleader Act  begins  by  providing,  in  the  1st  section,  for 
the  mode  of  relief  for  ordinary  persons  who  desire  to  inter- 
plead. In  these  cases,  the  party  comes  into  Court,  and  states 
an  affidavit  that  he  claims  no  interest  in  the  subject-matter 
of  the  action,  and  "  is  ready  to  bring  into  Court,  or  to  pay 
or  dispose  of,  the  subject-matter  of  the  action,  in  such  man- 
ner as  the  Court  or  any  judge  thereof  may  order  and 
direct ;"  and  upon  that  the  Court  or  the  judge  is  to  make 
such  order  therein,  as  to  costs  and  all  other  matters,  as  may 
appear  to  be  just  and  reasonable.  Then  the  6th  section 
points  out  what  is  to  be  done  in  the  case  of  sheriffs — 
namely,  the  same  thing :  the  Court  may,  upon  application 
of  the  sheriff,  "  exercise,  for  the  adjustment  of  such  claims. 
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and  the  relief  and  protection  of  the  sheriff,  all  or  any  of  the         1846. 
powers  and  authorities  hereinbefore  contained^  according  to        abbott' 
the  circumstances  of  the  case."      The  Court  or  judge,  «'• 

therefore,  has  a  jurisdiction  over  the  subject-matter  brought 
into  Court,  which  in  this  case  consisted  of  the  goods  seized, 
and  has  power  to  dispose  of  them  in  such  manner  as,  accord- 
ing to  all  the  circumstances  of  the  case,  shall  appear  to  be 
just  and  reasonable.  The  sheriff  holds  them  at  the  discre- 
tion of  the  Court  or  judge,  who  is  to  make  such  order 
with  respect  to  them  as  he  shall  think  just  and  reasonable. 
Then,  when  the  Court  or  the  judge,  having  a  discretion  so 
to  do,  orders  the  sheriff  to  sell  the  goods,  it  would  be  mon- 
strous if  he  were  afterwards  to  be  held  responsible  in  an 
action  for  selling  them  under  that  order.  It  would  be 
doing  a  grievous  injustice  to  the  officer  of  the  Court ;  and 
that  is  all  that  we  now  intend  to  prohibit  the  plaintiff  from 
doing.  If  any  special  damage  was  really  sustsuned  by  the 
seizure  and  sale,  that  should  have  been  brought  under  the 
notice  of  the  learned  Judge  at  the  time. 

RoLFE,  B. — I  am  of  the  same  opinion.  My  only  doubt  is, 
whether  the  rule  goes  far  enough ;  for  I  doubt  whether  the 
Legislature  intended  that  there  should  be  any  interpleader 
at  all,  except  where  the  interpleader  disposes  of  everything : 
and  if  the  Judge  sees  that  there  really  is  a  question  which 
will  not  be  disposed  of  by  determining  the  title  to  the 
goods,  I  think  he  should  not  interfere  at  all.  There  is  no 
analogy  for  allowing  the  party  to  split  his  claim  into  two 
parts ; — first,  the  title  to  the  goods,  and  secondly,  a  claim 
for  damages:  therefore  I  should  say,  that,  in  such  a  case,  the 
Judge  has  no  jurisdiction  under  the  statute ;  and  there  is 
no  absurdity  in  that.  The  Le^slature  meant  to  protect 
the  sheriff  as  far  as  they  could ;  and  there  is  no  absurdity 
in  saying  that  there  may  be  cases  of  adverse  clsums  to 
which  the  act  does  not  apply,  and  over  which  the  Judge 
cannot  adjudicate.    But  that,   afler  an  interpleader  rule 
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1846. 


Abbott 

V. 
RlCHAEDS. 


has  been  disposed  ofj  and  an  order  made,  and  an  issue  tried, 
the  party  should  be  allowed  to  have  another  action  against 
the  sheriff  in  respect  of  his  seizure  of  the  same  goods,  would 
be  monstrous*  I  have  therefore  no  difficulty  in  concurring 
to  the  extent  of  this  rule;  the  only  objection  with  me  is, 
that  it  does  not  go  far  enough. 


Aldebson,  B. — I  must  say  I  concur  with  my  Brother 
Rolfe,  and  think  the  rule  does  not  go  far  enough* 

Kule  absolute. 


Jan.  27. 


Proubfoot  and  Another  v.  Botle. 


Three  causes  JL  HIS  was  an  action  of  covenant  on  a  deed  of  apprentice^ 

were  TCfcrrcd  «•           ■»              •.            •              r*      a  •  j  •  a               n        ii 

to  arbitration,  Ship,  and,  upon  its  couiing  on  for  trial,  it  was  referred  by  or- 

the*^°nfant''"'^  der  of  Nisi  Prius,  together  with  two  other  actions  against  the 

saed  bj  his 


next  friend ; 
the  other  two 
being  actions 
in  which  he 


same  defendant,  in  one  of  which  the  apprentice,  an  infant, 
sued  by  his  mother  and  next  friend.  The  infant  was  a  party 
to  two  of  the  actions,  but  not  to  the  third ;  but  he  was  the 
^ttj 't^^'n  h  ^^'twtantial  plaintiff  in  alL     The  costs  of  the  causes  were, 
not  the  nomi-    by  the  order,  to  abide  the  event  of  the  award,  and  the  costs 

of  the  reference  and  award  were  to  be  in  the  discretion  of 
the  arbitrator,  who  was  to  certify  by  and  to  whom  the 
same  should  be  paid.  There  was  also  a  clause  empowering 
the  Court  to  remit  the  matter  back  to  the  arbitrator,  in  case 
of  any  invalidity  in  the  award.  The  arbitrator,  by  his 
arbkrator  ^e  ^^^'^^  Ordered  that  a  verdict  should  be  entered  in  this  cause 
arbitrator  de-  for  the  defendant];  that  the  other  two  actions  should  cease, 
causes  in  favour  and  be  no  further  prosecuted;  and  that  the  infant  should 
ant,  and  order-  1^7  ^^  ^^^^^  ^^  ^^  reference  and  award. 

ed  that  the 

h^ani  should  pay  all  the  costs  of  the  reference  and  award : — Held,  that  this  was  no  excess  of 

authority. 


nal  plaintiff. 
The  costs  of 
the  causes  were 
to  abide  the 
event,  and  the 
costs  of  the 
reference  and 
award  were  to 
be  in  the  dis- 
cretion of  the 
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Humfirey  had  obtained  a  rule  to  shew  cause  why  this         1846. 
award  should  not  be  set  aside,  on  the  grounds,  first,  that     pmouoFoor 
the   arbitrator  had  exceeded  his  authority,  in  ordering  an        botlb 
infant  to  pay  costs;  and  secondly,  that  the  award  was 
not  final,  inasmuch  as  the  costs  of  the  whole  reference  were 
ordered  to  be  paid  by  a  person  who  was  not  a  party  to  all 
the  causes  referred. 

Ltuk  now  shewed  cause. — It  is  no  ground  of  objection  to 
this  award,  that  the  party  against  whom  it  is  made  is  an 
infant.  A  submisnon  to  arbitration  by  an  infant  is,  no 
doubt,  voidable ;  that  is,  he  may,  if  he  choose,  set  it  aside, 
until  ratification  by  him  afler  full  age.  But  here  he  does  not 
apply  to  set  aside  the  award  on  that  ground,  but  only  says 
that  it  was  an  excess  of  authority  to  order  him  to  pay  costs. 
He  therefore  admits  himeelf  to  be  a  competent  party  to 
the  reference ;  and,  being  so,  the  arbitrator  clearly  had  au- 
thority over  him  in  respect  to  the  costs. 

Secondly,  there  is  nothing  to  limit  the  power  of  the  arbi- 
trator over  any  of  the  parties  to  the  reference,  in  respect  of 
the  BCYeral  causes.  He  may  select  any  of  the  parties  he 
pleases  for  this  purpose ;  and  he  has  selected  the  party  who 
was  the  substantial  phdntifif  in  all  the  actions.  Surely  all 
the  parties  to  thU  submission  might  agree  that  any  one  of 
them  should  be  made  to  pay  the  costs  of  all.  \P0U0ch9 
C.  B. — ^If  the  arbitrator  thought  the  whole  of  the  proceed- 
ings were  substantially  his,  he  might  well  throw  upon  him 
the  costs  of  the  whole  reference.]  It  will  be  said  there  is 
no  sufiicient  finding  on  this  point,  because  the  arbitrator 
makes  the  costs  payable  by  a  party  against  whom  they  cannot 
be  enforced.  But  he  cannot  complain  of  that ;  it  is  to  the 
defendant's  loss,  if  at  all.  The  infant's  proper  time  for  ob- 
jecting as  to  this  matter,  is  when  the  defendant  seeks  to 
enforce  the  costs  against  him. 

Humfretfy  contriL — The  submission  must  receive  a  rea- 
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1846.         Bonable  construction,  namely,  that  the  costs  of  the  reference 

PiiouDFooT     *"^  to  be  in  the  discretion  of  the  arbitrator  as  to  each  causcy 

*•  as  if  each  had  been  referred  separately.     [Pollock,  C.  B. — 

BOTLS.  , 

Why  then  are  all  the  actions  blended  together  in  one  re- 
ference? Suppose  the  two  actions  to  which  the  infant  is  a 
party  to  have  been  improperly  brought  by  his  mother  and 
uncle  in  his  name*  why  should  not  the  arbitrator  make  them 
pay  all  the  costs  of  all  the  actions?  Alderson,  B. — The 
costs  of  the  reference  and  award  must  be  one  joint  matter : 
**  the  costs  of  the  reference"  means  the  costs  of  the  whole 
matter  referred;  and  all  the  parties  are  to  be  subject  to  the 
arbitrator's  discretion  as  to  them.  If  we  are  to  say  that 
the  costs  of  the  reference  of  cause  A.  are  to  be  paid  by  B., 
of  cause  C.  by  D.,  and  so  on,  how  is  the  Master  to  ascer- 
tain them?]  The  arbitrator  should  ascertain  the  whole 
amount  himseli^  and  order  certain  proportions,  at  his  discre- 
tion, to  be  paid  by  each.  [Alderson^  B. — It  is  impossible 
he  can  ascertain  the  proportions  accurately.] 

Secondly,  the  order  for  payment  of  costs  by  the  infant  is 
altogether  inoperative.  There  is  no  power  to  enforce  it : 
he  may  relieve  himself  from  them  at  any  time.  [Alderson, 
B. — Let  him  do  so;  but  why  should  we  set  the  award 
aside  for  that?]  The  arbitrator  has  directed  a  person  to 
pay  who  Is  not  liable  to  pay,  and  who  may  at  any  time 
revoke  the  submission.  If  he  had  not  so  directed,  how  can 
it  be  certainly  said,  that  he  would  not  have  ordered  the 
other  plaintiffs  to  pay  these  costs  ?  The  award,  therefore, 
is  not  final,  by  reason  of  the  costs  being  ordered  so  to  be 
pidd,  for  the  arbitrator  has,  in  effect,  not  adjudicated  by 
whom  the  costs  shall  be  paid  at  all  events,  by  parties  bound 
to  pay  them.  It  is  as  if  he  had  ordered  them  to  be  paid  by 
a  stranger. 

Pollock,  C.  B. — On  the  face  of  the  award,  it  is  per- 
fectly good ;  and,  at  all  events^  we  ought  not  to  interfere  to 
set  it  aside  on  this  ground.  If  we  had  any  doubt,  we  should 
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aend  it  back  to  the  arbitrator  to  be  amended ;  but  I  think        1846. 
it  16  right  in  all  respects.  J     "^^^ 

BOTLB. 

Aldsbson,  B.J  and  Rolfb^  B.^  concurred. 

Rule  discharged,  with  costs. 


PlERPOlNT  V.  BrEWEB.  j^  gi 

X  HIS  cause  having  been  removed  into  this  Court  by  cer-  shares  in  a 
tiorari  from  the  Lord  Mayor's  Court,  Sy  mX.i 

operation  are 

J.  HenJerton  appeared  to  justify  bail  under  the  recogni-  spect  of  which 
zanoe.     The  qualification  of  one  of  the  bail  consbted  of       »*yj»«tiy. 
shares  in  certain  railway  companies  in  actual  operation 
under  their  acts  of  Parliament. 


Morrii  objected  to  the  bail,  urging  that  railway  shares 
were,  at  best,  but  a  fluctuating  property,  which  might  prove 
to  be  of  no  value  at  alL 

Aldebson,  B. — Surely  they  are  property.  Money  itself 
is  of  a  fluctuating  nature,  as  shifting  from  one  person  to 
another. 


PsbCubiam, 

BaU  allowed. 


VOL.  XV.  P  M.W. 
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VACATION   SITTINGS   AFTER   HILARY 

TERM. 


Under  tlie  In* 
solTent  Debt- 
ors Act,  1  &  2 
Viet.  c«  110, 
B.  75,  the  pri- 
soner is  dis- 
charged only  as 
to  the  pertien- 
lar  debts  and 
snms  of  money 
mentioQedinbis 
schedoletobe 
dae  from  him 
to  the  creditors 
named  therein, 
and  not  gene- 
rally as  to  all 
his  debts  then 
due  to  snch 
creditors. 


Lbokabd  o.  Bakeb. 

A.SSTJMPSIT  by  payee  against  maker  of  two  several 
promissory  notes ;  the  first  for  £76,  dated  26th  August, 
1839,  payable  two  months  after  date :  the  second  for  £50, 
dated  7th  March,  1840,  payable  two  months  after  date. 

The  defendant  pleaded  (inter  alia),  that,  aflier  the  making 
of  the  promises,  &a,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  I4th  of  November,  1840,  by  a  certain 
order  and  adjudication  of  the  Court  for  the  Belief  of  Insol- 
vent Debtors,  he,  the  defendant,  then  being  an  insolvent 
debtor,  and  in  prison,  was,  according  to  a  certain  act  of 
Parliament,  &c.,  [1  &  2  Vict.  c.  110],  ordered  to  be  dis- 
charged from  custody,  and  declared  to  be  entitled  to  the 
benefit  of  the  said  act,  as  to  the  several  debts  and  sums  of 
money  due  or  claimed  to  be  due  from  the  defendant  on  the 
15th  day  of  September,  a.  d.  1840,  being  the  time  of 
making  the  order  vesting  the  estate  and  effects  of  the  de- 
fendant, &C.,  to  the  several  persons  named  in  his  schedule 
as  creditors,  including  the  plaintiff:  that  the  several  debts 
and  sums  of  money  in  the  declaration  mentioned  were  due 
from  the  defendant  to  the  plaintiff  before  and  on  the  said 
15th  day  of  September,  1840 ;  and  that  the  plaintiff,  at  the 
time  of  the  said  acyudication,  was,  and  still  is,  one  of  the 
persons  named  in  the  defendant's  said  schedule  as  a  creditor 
of  the  defendant;  and  that  he,  the  defendant,  was  duly  dis- 
charged according  to  the  said  order  and  adjudication,  and 
thereby  became  entitled  to  the  benefit  of  the  said  act,  &c. — 
Verification. 
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BeplicatioDy  that  the  defendant  was  not  by  the  said  order        1846. 
and  adjudication  adjudged  or  ordered  to  be  dischai^ed,  ac- 
cording to  the  said  statute,  as  to  the  said  several  debts  and 
Slims  of  money  in  the  said  plea  mentioned,  &c. :  and  issue 
thereon. 

At  the  trial,  before  JSrle,  J.,  at  the  last  assizes  at  Bristol, 
it  appeared  that  the  defendant  had  inserted  the  name  of  the 
plaintiff  in  his  schedule  filed  by  him  in  the  Insolvent 
Debtors  Court,  as  a  creditor  for  ''two  sums  of  £100  and 
£106;"  but  the  schedule  made  no  mention  of  the  pro- 
missory notes  on  which  this  action  was  brought.  The 
learned  Judge  thought  tiiat  the  defendant  was  not,  under 
these  circumstances,  discharged  from  liabilily  as  to  the  two 
promissory  notes,  and  directed  a  verdict  for  the  plaintiff  as 
to  the  two  first  counts  of  tiie  declaration,  reserving  leave 
to  the  defendant  to  move  to  enter  the  verdict  thereon 
for  him. 

In  last  Michaelmas  Term,  Kmfflahe,  Seijt,  moved  pur* 
soant  to  the  leave  reserved,  and  obtained  a  rule  to  shew 
cause;  against  which, 

Bavitaw  (with  whom  was  Crowder)  now  shewed  cause. 
— In  this  case  the  verdict  has  been  found  for  the  plaintiff 
for  a  totally  distinct  and  separate  debt  from  that  named  in 
the  defendant's  schedule  in  connection  with  the  plaintiff  as 
a  creditor;  and  it  is  submitted  that  tiie  defendant  was  not, 
by  his  discharge  under  the  Insolvent  Debtors  Act  under 
sach  circumstances,  dischai^ed  from  liability  as  to  the  cause 
of  action  arising  upon  these  promissory  notes.  There  ap- 
pears to  be  some  difference  upon  this  point  between  the 
decisions  of  this  Court  and  of  the  Court  of  Common  Pleas. 
In  the  case  of  2}fers  v.  StutU(a),  tiie  latter  Court  ex- 

(a)  7  Scott,  349. 
p2 


208  CASES  IN  THB  EZCHBQUBB, 

1846. 

j'eb,  11.  WxLDVBB  and  Others  v.  Stevek& 

Amimptlt  by  AsSUMPSIT  by  the  indorsees  against  the  indorser  of  a 
agunstindoner  bill  of  exchange.  The  declaration  stated,  that  T.  &  H. 
diange,  drawn    Wildcrs  &  Co.,  on  &C.9  made  their  bill  of  exchange  for  40/. 

on  H^*  ind^ned  ^^''^  P^J*^^®  ^  *^®^'  order,  and  directed  the  same  to  one  J. 
byW.&Co.       Hei£[ham,  &c.;  that  Wilders  &  Co.  indorsed  the  same  to 

to  the  defend*  o  '  * 

ant,  and  bj  the  defendant,  and  the  defendant  then  indorsed  the  same  to 

pWntiff.*  '^  *^®  pWntiffs.    The  declaration  then  averred  presentment  to 

^»  ^^^'  and  nonpayment  by  Heigham,  in  the  usual  terms, 
plaintiffs,  and         Plea,   that  the  said  T.  &  H.  Wilders  &  Co.  are  the 

sona;  thi^thA  plaintiffs,  and  no  other  persons;   that  the  'plaintiffs  and 

plaintiffs  and  j^^  other  persons  are  the  makers  of  the  siud  bill  and  the 

no  ocber  per-  '- 

sons  are  the  persons  to  whose  order  the  same  was  payable,  and  the 

bill,  and  the  persons  who  indorsed  the  same  to  the  defendant,  and  who 

^i^eorder it  '"^  liable  to  the  defendant  as  such  indorsers, in  the  event  of 

was  payable,  payment  of  the  Same  by  him. — ^Verification. 

and  the  persons  .       .  1        1   "^ 

who  indorsed  Beplication,  that,  before  and  at  the  time  of  the  drawing 

ant,  and  who"  <^<1  making  of  the  said  bill  by  the  plaintiffs,  and  the  in- 

him^M^snA  dorsement  thereof  by  the  defendant,  as  in  the  declaration 

indorsers,  in  mentioned,  Heigham  was  indebted  to  the  plaintiffs  in  the 

the  erent  of 

nayment  of  the  sum  of  40/.  125.,  and  thereupon  it  was  agreed  between  the 
itepUciSdon,  plaintiffs  and  Heigham,  that,  in  consideration  that  Heigham 
^the*draw^  would  procure  the  defendant  to  indorse,  and  become  surety 
of  the  bfli,  H.  as  indorser  to  the  pUuntifis  of  the  said  bill,  the  plaintiffs 
the  plaintiffs  in  should  give  time  to  Heigham  for  the  payment  of  the  said 
^  bm^^d^'    ^^^^  of  40iL  125. ;  that  the  plaintiffs,  thereupon  afterwards, 

thereupon  it  was 

agreed  between  the  plaintiffs  and  H.,  that,  in  consideration  that  H.  would  procure  the  defend- 
ant to  indorse  and  become  surety  as  indorsee  to  the  plaintiffs  of  the  biU,  they  would  give  time  to 
H.  for  payment  of  the  debt :  that  the  plaintiffs,  in  pursuance  of  this  agreement,  drew  and  in- 
dorsed the  bill  as  in  the  declaration  mentioned,  and  the  defendant,  for  the  accommodation  of  H.« 
indorsed  it  to  the  plaintiffs,  with  the  intent  of  thereby  becoming  surety  as  indorser  to  the  plain- 
tiffs of  the  bill ;  that  H.,  in  further  pursuance  of  the  agreement,  deUTcred  the  bill  so  indorsed  to 
the  plaintiffs,  and  the  plaintiffs  gave  time  to  H.,  and  ^t  no  part  of  the  said  debt  has  been  paid 
to  them  : — Held,  fint,  that  the  facts  disclosed  in  the  replication  shewed  a  sniBcient  titie  in  the 
plaintiffs  to  sue  the  defendant  on  his  indorsement  to  them,  notwithstanding  their  pretious  indorse- 
ment to  him.  Secondly,  that  the  replication  shewed  a  sufficient  consideration  for  the  defendant's 
promise  to  pay  the  plidntiib  tbe  aiDOiuit  of  the  bill.  And  thirdlyi  that  it  wis  not  a  departnre 
from  tbe  deelarsHottt 
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ID  pursuance  and  performance  of  the  said  agreement^  drew  1846. 
and  indorsed  the  said  bill  as  in  the  declaration  mentioned, 
and  that  the  defendant,  for  the  acoommodation  of  Heigham, 
indorsed  the  same  to  the  plaintiffs,  with  the  intent  of  there- 
by b^poming  surety  as  indorser  to  the  pluntiffs  of  the  said 
•H^ham,  after  the  said  indorsement  by  the  de- 
n  furtiier  performance  of  the  said  agreement, 
he  said  bill  so  indorsed  by  the  defendant  to  the 
piaintifis;  that  the  phdntifis,  in  performance  of  the  said 
agreement,  gave  time  to  Heigham  for  payment  of  the  said 
debt,  and  that  no  part  thereof  has  been  piud  to  the  plaintiffs. 
— Verification. 

Special  demurrer,  asogning  for  causes,  that  the  replica- 
tion admits  the  indorsement  by  the  plaintiffs  to  the  defend- 
ant, as  in  the  plea  mentioned,  and  that  the  plaintifEs  were 
liable  to  the  defendant  thereon,  and  their  promise  thereby 
to  pay  him  the  amount  of  the  bill,  if  the  drawee  did  not : 
and  that  it  is  inconsistent  with  such  promise  and  indorse- 
ment of  the  plaintiffs,  and  is  a  circuity  of  action,  for  the 
defendant  to  be  liable  to  them  upon  his  indorsement,  though 
made  under  the  circumstances  stated  in  the  replication; 
and  that,  as  the  defendant  is  not  by  the  replication  alleged 
to  have  been  a  party  to  the  agreement  between  the  piaintifis 
and  Higham,  such  agreement  could  form  no  consideration 
for  the  defendant's  indorsement  to  the  phdntiffs. — Joinder 
in  demurrer. 

Petersdorffi  in  support  of  the  demurrer. — This  replication 
is  no  answer  to  the  plea.  A  party  who  has  indorsed  a  bill 
of  exchange  to  another,  and  has  become  liable  as  such 
indorser,  cannot,  on  having  the  bill  ro^indorsed  to  him  by 
the  other,  bring  an  action  agunst  him  on  such  indorsement. 
The  reason  of  this  rule  is  thus  stated  in  Byles  on  Bills  of 
Exchange,  p.  114 :-— ''  If  a  bill  be  re-indorsed  to  a  previous 
indorser,  he  has  no  remedy  against  the  intermediate  parties, 
for  tb^  woald  have  their  remedy  over  against  him,  and  tiie 
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1846.        resnlt  of  the  actions  would  be  to  place  the  parties  in  pro- 
WiLOBBs      ci^y  ^6  same  situation  as  before  any  action  at  alL"    On 
^'  this  ground  it  was  held^  that,  where  C.  made  a  pronussoiy 

note  to  A.5  who  indorsed  it  to  B.,  by  whom  it  was  re-in- 
dorsed to  A.,  A.  could  not  recover  on  the  note  against  B. : 
Bishop  Y.  HaywaTd{a),  [Parke,  B. — Lord  Kenyan  tiiere  says 
tiiat  there  might  be  circumstances,  which,  if  disclosed  on 
the  record,  might  entitie  the  plaintiff  to  recover;  the  ques- 
tion is,  whether  the  replication  here  does  not  disclose  such 
circumstances.]  Admitting,  however,  that  the  defendant 
might  be  liable  upon  a  declaration  properly  framed,  this 
replication  is  bad  for  departure ;  for  it  does  not  support  the 
declaration,  but  introduces  ftcts  inconsistent  with  il  Fur- 
ther, the  facts  stated  in  the  replication  shew  no  sufficient 
consideration  for  the  defendant's  promise;  for  no  considera- 
tion is  shewn  to  have  existed  between  the  defendant  and 
Heigham,  to  whose  agreement  with  the  plaintiff  the  defend- 
ant is  not  alleged  to  have  been  a  party.  The  objection 
arising  from  the  circuity  of  action,  therefore,  remains,  and 
prevents  the  plaintiffs  from  recovering  on  the  bill  against 
the  defendants  by  reason  of  his  indorsement  to  theoL 

Barstow,  contrd. — ^The  objection  arising  from  the  circuity 
of  action  is  removed  by  the  facts  disclosed  in  the  replication, 
which  rebut  the  presumption  raised  by  the  plea  as  to  the 
defendant  having  a  counter  right  of  action  against  the 
plaintiff;  the  defendant  may,  under  tiie  circumstances 
stated  on  these  pleadings,  be  treated  as  a  new  drawer  of  the 
bill:  Penny  v.  Inne8{b)i  and  if  he  were  to  sue  the  plaintifiB 
upon  the  bill,  the  facts  stated  in  the  replication  would  be 
an  answer  to  the  action.  In  Mr.  Justice  Story's  book  on 
Promissoiy  Notes,  pp.  479, 598,  the  principle  is  stated,  that 
the  acts  of  parties  to  negotiable  instruments  ought  to 
be  so  interpreted  as  to  cany  their  intentions  into  effect 

(a)  4  T.  R.  470.  (6)  1  C,  U.,  &  R.  499. 
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Again^  as  to  the  snppoeed  want  of  consideratioii^  Bidout  184^ 
v.  Bristaw  (a)  is  an  authority  to  shew  that  a  promiflsory 
note  is  binding,  although  it  purports  on  the  faoe  of  it  to  be 
giren  for  the  debt  of  another.  The  facts  here  alleged  bring 
the  case  within  the  same  principle.  Nor  is  the  objection  as 
to  the  supposed  departure  of  any  weight ;  for  the  replication 
supports  the  dedaration,  by  shewing  facts  which  entitle  the 
phuntifis  to  sue  the  defendant  upon  the  bill,  notwithstanding 
their  previous  indorsement  to  him.  Besides,  this  objection 
is  not  pointed  out  by  the  demurrer.  [He  was  then  stopped.] 

Pabke,  B. — I  think  Mr.  Barstow  has  given  a  satisfactory 
answer  to  the  objections  taken  in  this  case  on  behalf  of  the 
defendant  If  the  replication  is  a  departure  from  the  de- 
claration, that  ought  to  have  been  pointed  out  as  a  cause  of 
special  demmrer.  With  respect  to  the  midn  objection,  al- 
though the  old  authorities  are  in  some  degree  to  the  contrary, 
the  modem  decisions  have  settled  the  law  in  conformity  with 
the  view  taken  on  behalf  of  the  plaintiffs.  The  declaration 
shews  a  title  to  sue  the  defendant  upon  his  indorsement; 
and  the  replication  states  circumstances  sujficient  to  nega- 
tive any  right  in  him  to  sue  the  plaintiffs  upon  their  in- 
dorsement to  him.  Then  there  is  a  sufficient  statement  of 
consideration ;  for  the  agreement  of  the  plaintiff  to  give 
time  to  Heigham  is  a  sufficient  consideration  for  the  de- 
fendant's promise  to  pay  the  note,  by  way  of  guarantee  for 
hioL  The  objection,  therefore,  as  to  the  circuity  of  action 
being  removed,  inasmuch  as  the  defendant  could  not  sue 
the  plaintiffs,  the  case  is  brought  within  those  special  dr- 
cumstances,  which  it  was  said  by  the  Court,  in  Bishop  v. 
Haywardy  may  exist,  and  which  entitle  the  plaintiffs  to 
recover  agunst  the  defendant  Upon  this  state  of  the  plead- 
ings, therefore,  it  seems  to  me  that  the  plaintiffi  are  entitled 
to  our  judgment 

(a)  lC.&J.2dl. 
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1846. 


Aldebsom^  B. — ^I  am  of  the  same  opinion.  The  replica- 
lion  n^atives  the  objection  founded  on  circuity  of  action^ 
which  is  the  only  objection  to  the  plaintiff's  right  to  recover 
in  this  action. 


RoLFEi  B.^  and  Platt,  B.^  concurred. 


Judgment  for  the  plwitiiTs. 


Feb.  11. 

ThepldntUf 
lent  ft  piano- 
forte to  W.,  in 
whoie  hands  it 
wai  leiied  un- 
der ft  distress 
for  rent.  WbSSib 
the  landlord's 
bailiff  remained 
in  possession  by 
W.'s  consent, 
ft  fieri  fuias 
against  W.,  at 
the  snit  of  an- 
other creditor, 
was  pat  into  the 
premises,  and 
the  officer  seised 
the  piano-forte, 
and  removed  it 
to  the  premises 
of  the  defend- 
ant, an  auction- 
eer, Ibr  sale  i~^ 
Held,  that  the 
plaintiff  (after 
demand  and 
refosal  to  de- 
ItTcr  it)  was  en- 
titled to  reooter 
it  from  the 
defendant  in 
troter. 


TUBNER  V.  FOBD. 

X  BOVER  for  a  piano-forte. — ^Pleas :  not  guilty,  and  not 
pofisessed ;  on  which  issues  were  joined. 

At  the  trial,  before  Rolfei  B.,  at  the  sittings  in  Middle- 
sex in  Hilary  Term,  the  following  facts  appeared  in  eyi- 
dence: — The  piano-forte  in  question  was  the  pontiff's 
property,  and  was  lent  by  him  to  a  person  of  the  name  of 
Wyon,  in  whose  possession,  in  September  1845,  it  was 
seized  by  his  landlord  under  a  distress  for  rent.  The  land- 
lord remained  in  possession  of  the  goods,  with  Wyon's  con* 
sent,  till  the  15th  of  October;  on  that  day  an  execution 
was  put  into  the  premises  at  the  suit  of  one  Linton,  under 
which  the  officer  seized  the  piano-forte,  and  removed  it  to 
the  premises  of  the  defendant,  an  auctioneer,  for  sale;  and 
the  defendant  afterwards  refused  to  deliirer  it  to  the  phdn- 
tiff,  and  sold  it  under  the  directions  of  the  sheriff's  officer. 

Upon  these  facts,  it  was  contended  at  the  trial,  on  be- 
half  of  the  defendant,  that  the  plaintiff  had  no  right  of 
action;  for  that  the  chattel  being,  at  the  time  of  the 
alleged  conversion,  in  the  custody  of  the  law,  the  right  of 
possession  was  then  in  the  landlord,  and  not  of  the  plaintiff, 
and  the  former  only  could  sue  for  it  in  trover.  The 
learned  Judge  reserved  the  point,  and  directed  a  verdict 
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for  the  plaintiff,  giving  leave  to  the  defendant  to  move  to        IS46. 
enter  a  nonsuit. 

F.  K  Lee  having  obtained  a  rule  accordingly, 

Humfrey  and  J.  Brown  now  shewed  cause. — The  plain- 
tiff is  entitled  to  recover  in  this  action ;  for  his  property  in 
the  piano  was  not  devested  by  the  distress,  at  least  not  so 
as  to  prevent  his  maintaining  an  action  of  trover  against  the 
defendant,  who  is  a  mere  stranger.   It  will  be  sud,  that  if  this 
action  can  be  maintained,  the  defendant  will  be  twice  vexed, 
because  he  would  be  liable  to  another  action  at  the  suit  of 
the  landlord ;  but  that  is  not  so.     IParke,  B. — The  land- 
lord's remedy  is  by  an  action  against  the  sheriff's  officer  for 
pound-breacL]     In  Eex  t.  Cotton  (a),  the  law  on  this  sub- 
ject is  thus  stated:  *'The  distrainor  neither  gains  a  general 
nor  a  special  property/,  nor  even  the  possession  in  the  cattle 
or  things  distrained.     He  cannot  maintain  trover  or  tres- 
pass ;  for  they  are  in  the  custody  of  the  law  by  the  act  of 
the  distrainor,  and  not  by  the  act  of  the  party  distrained 
upon."    In  Selwyn's  Nisi  Prius,  1384,  (9th  edit),  a  case  is 
(nted  (ft).  Monetae  v.  Gore/iam,  in  which  Probyn,  C.  B.,  is 
said  to  have  ruled,  that  a  landlord  who  has  distrained  goods 
<»nnot  maintain  trover  for  them.    Wilbraham  v.  Snow  {c)  is 
an  authority  to  the  same  effect.     {Parke,  B. — You  say  the 
plaintiff  retains  his  right  of  property  in  the  goods,  although 
they  are  in  the  custody  of  the  law;  and  that,  as  soon  as  they 
come  out  of  that  custody,  he  may  maintain  trover  for  them, 
and  the  defendant  has  no  defence  on  the  ground  that,  at  a 
prior  time,  they  were  in  the  custody  of  the  law.]    Yes.    A 
sheriff,  no  doubt,  may  maintain  trover  against  such  as  take 
chattels  out  of  his  possession ;  but  the  same  reason  does  not 
apply  to  the  case  of  a  landlord,  who  is  not,  like  the  sherifi^ 
answerable  to  the  owner  of  the  chattels  if  they  escape,  or 

(a)  Parker,  121.  (6)  From  Serjeant  Hill's  MSS. 

(c)  2  Saand.  47  a. 
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1846.  are  wrongfully  taken  fiom  him:  VasporY.JEdward8{a),  The 
only  remedy  for  the  landlord  is  by  an  action  against  the 
sheriff's  officer  for  pound-breach.  But,  further,  here  the 
custody  of  the  law  was  completely  at  an  end  before  the 
conyersion  by  the  defendant:  Knowles  v.  Blake (jb).  Rich  v. 
WooUey{cy — The  following  authorities  were  also  referred 
to  in  the  course  of  the  argument :  Giles  v-  Grover  (d),  ^TAtV- 
leyY,Rob€rt8(e)j  WiKamsy*  Price  {f)^  WUsariY.  B{irher(jff), 
Wikon  y.  Tummon  (A). 

F.  V.  Lee,  contrlu — The  real  question  in  this  case  i% 
whether  a  party  who  distrains  goods  for  rent  can,  during 
the  time  that  he  is  entitled  to  hold  them,  maintain  trover 
against  a  party  who  converts  them.  The  landlord  in  this 
case  had  at  least  a  lien  on  this  chattel,  and  a  right  of  pos- 
session, together  with  a  power  of  sale,  the  five  days  having 
elapsed  vrithin  which  there  could  be  a  replevin.  Now,  if 
he  could  sue  in  trover,  the  phuntiff  could  not;  for  there 
could  not  be  two  concuirent  rights  of  property  in  the  same 
chattel  in  both  of  them.  It  must  however  be  admitted, 
that  the  case  cited  from  Selw.  N.  P.,  and  that  of  Rex  v. 
Cotton,  appear  to  be  at  variance  with  this  view  of  the  case, 
and,  if  they  are  held  to  be  law,  seem  to  be  decisive  of  the 
point. 

Pabk£,  B. — ^I  am  of  opinion  that  the  plaintiff  is  entitled 
to  maintain  this  action  of  trover.  The  conversion  in  this 
case  took  place  after  the  custody  of  the  law  was  at  an  end, 
and  at  a  period  when  the  right  of  property  was  certainly  in 
the  plaintiff.    The  present  defendant  was  no  party  to  the 

(a)  12  Mod.  668.  («)  M*ael.  &  Y.  107. 

{b)  6  Bing.  601.  (/)  3  B.  &  Adol.  605. 

(c)  7  Bing.  651.  (p)  4  B.  &  Adol.  614. 

(d)  9  Bing.  128;     1  M.    &         (h)  6  Man.  &  G.  236 ;  6  Scott, 
Scott,  ld7 ;  1  CU  &  Fin.  72;  1  N.  R.,  804. 
BU.  (N.  S.)  277. 
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pound-breach,  and  the  case,  therefore,  stands  clear  of  the  1846. 
question,  whether  an  action  of  trover  lies  against  the  de- 
fendant for  an  act  for  which  the  distrainor  could  also  have 
brought  an  action  against  him.  It  is  unnecessary,  therefore, 
to  consider  that  question  on  the  present  occasion :  but  I  am 
inclined  to  think,  that,  if  the  act  of  conversion  had  amounted 
to  pound*breach,  the  defendant  would  have  been  liable  in 
damages  to  the  landlord,  and  also  to  the  owner  of  the  pro- 
perty for  damages  for  the  conversion.  It  might  be  difficult 
in  Buch  a  case  to  ascertain  the  damages ;  but  they  would 
not  exceed,  in  the  whole,  the  value  of  the  chattels  dis- 
trained. It  is  unnecessary,  however,  to  give  any  opinion 
upon  this  point,  because  here  the  conversion  took  place 
afler  the  landlord's  right  of  action,  whatever  it  was,  had 
ceased,  no  fresh  pursuit  having  been  made. 

Aldvbbov,  B*-^I  am  of  the  same  opinion.  Where  goods 
that  have  been  distrained  are  in  the  possession  of  a  third 
party,  under  such  circumstances  that  the  landlord  cannot 
recover  them,  the  right  of  possession  attaches  to  the  right  of 
property,  and  the  real  owner  may  maintain  trover  for  them. 

BoiiFB,  B.,  concurred. 

Platt,  B. — ^In  this  caae  it  is  dear  that  the  impounding 
was  at  an  end ;  the  landlord  might  have  an  action  for  pound- 
breach against  the  sheriff's  officer,  but  his  remedy  to  re- 
cover the  goods  was  gone.  Then  how  can  the  defendant 
justify  his  possession  of  them  as  against  the  plaintiff? — quo 
jure  ?*-ihat  of  the  landlord,  or  the  sheriff?  Certainly  not  of 
the  landlord,  for  he  was  not  his  bailiff;  nor  of  the  sheriff, 
because  the  sheriff  cannot  take  one  man's  goods  for  another 
man«  The  property,  and  the  right  of  possession,  were  both 
in  the  plaintiff,  and  he  is  therefore  entitled  to  recover  in 
this  action. 

Bule  dischaiig^ 
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/*«(•  21.         Load  and  Another  v.  Green  and  Others,  Aasigneea  of 

Bannisteb,  a  Bankrupt. 

A. bought  Trover  for  handkerchiefs,  silk,  muslin,  &c.— Pleas: 
with  the  fraud-  first,  not  guiltj;  secoudlj,  a  denial  of  the  plaintiflb'  property 
S'!?^rT*yS'g  i»  ^^  e9^'  At  the  trial,  before  PoUock,  C.  B.,  at  the 
'or  J'g^'^^jj,  London  Sittings  after  last  Trinity  Term,  it  appeared  that 
bii  buikrnptcy :  the  goods  in  question  were  bought  by  the  bankrupt.  Ban- 
^^  not  nister,  on  the  1st  of  July,  1845,  fiom  the  plaintiffs,  and  the 
■kMMi^r'"  J^^  found  that  he  bought  them  with  the  fraudulent  inten- 
the  ilftt,  M  h«r.  tion  of  not  paying  for  them.    They  were  deliyered  to  him 

inff  Dccn  1^^  bis 

pofMMion,  or-  on  the  4th  of  July ;  and  on  a  subsequent  day,  while  they 
•itionas  the^"    ^^^  ^^  ^^  ^^  premises,  they  were  taken  possesion  of  by 

reputed  owner  ^y^^  defendants,  who  were  his  assiirnees  under  a  fiat  in  bank- 
thereof,  with  ^  '  ^ 

ike  amtetu  qf    ruptcy  issued  on  the  8th  of  July  (a).    It  was  contended  for 

the  plaintiff,  that,  under  these  circumstanoes,  the  assignees 
acquired  no  property  in  the  goods :  for  the  defendants  it 
was  insisted,  that  they  were  in  the  order  and  disposition  of 
the  bankrupt,  and  therefore  passed  to  them  as  his  assignees. 
A  yerdict  was  entered  for  the  plaintiffs,  damages  107/.  6^. 
6<f.,  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit,  or  a  verdict  for  them.  In  last  Michaelmas 
Term,  Humjrey  obtained  a  rule  accordingly ;  against  which 

Martin  and  fFordswarth  shewed  cause  in  Hilary  Term 
(Jan  14). — The  question  in  [this  case  is,  whether,  where 
goods  are  fraudulently  obtained  by  a  party  under  a  pre- 
tended contract  of  sale,  and  remain  in  his  possession  down 
to  his  bankruptcy,  they  are  to  be  considered  as  bdng  in  his 

(a)  The  precise  date  of  the  act  delivery  of  the  goode  to  Bmntf- 

of  hankmptcy  did  not  appear  in  ter ;  hut  it  was  then  stated  that 

evidence  at  the  trial.    It  was  as-  in  fact  it  took  place  on  the  2drd 

sumed  on  the  argument,  that  it  of  June, 
was  suhsequent  to  the  sale  an 
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poeseasion,  order,  or  disposition,  by  the  consent  and  permis-  1^4S. 
tion  of  the  true  cnmer,"  within  the  meaning  of  the  72nd 
section  of  the  Bankrupt  Act,  6  Geo.  4,  c  16.  Before  this 
section  can  apply,  there  must  be  a  real  owner  of  the  goods, 
who  permits  the  bankrupt  to  have  the  possession  of  them, 
knowing  himself  to  be  the  real  otoner.  Here  the  plaintifis 
were  at  liberty  to  affirm  or  disaffirm  the  sale  to  Bannister, 
at  their  option,  by  reason  of  the  fraud ;  and  it  was  not 
until  they  elected  to  treat  the  contract  as  void,  that  they 
could,  properly  speaking,  be  said  to  be  the  real  owners  of  the 
goods.  There  was  no  true  owner  and  apparent  owner  with- 
in the  meaning  of  the  statute  until  afler  the  bankruptcy, 
when  the  vendors  intervened,  and  sought  to  avoid  the  con- 
tract. But,  even  if  this  ^ew  of  the  case  be  incorrect,  it  is 
obvious  that  there  could  be  no  consent  and  permission  to  the 
bankrupt  being  the  reputed  owner;  for  consent  must  mean 
consent  with  knowledge  of  eH  the  circumstances — ^knowledge 
that  the  party  consenting  is  the  real  owner ;  and  that  cannot 
apply  to  a  case  where  the  transaction  is  fraudulent  altogether 
on  the  part  of  the  buyer.  Could  Bannister  have  pleaded 
leave  and  license  to  an  action  of  trover  by  the  plaintiffs? 
Clearly  not.  [Platty  B. — It  is  a  penalty  upon  the  consent^ 
ing  party.]  Yes ;  upon  him  who  enables  the  other  to  obtain 
a  false  credit  by  means  of  the  possession  of  the  goods.  [^AU 
derson^  B. — ^How  can  a  man  permit^  who  does  not  know  that 
he  has  a  right  to  refuse?  He  supposes  he  has  parted  with  the  ^ 
property  in  the  goods:  if  he  has,  he  has  no  right  to  refuse 
the  possession;  therefore  the  supposed  consent  is  under 
circumstances  in  which,  if  they  were  true,  he  had  no  right 
to  refuse.]  The  only  consent,  in  truth,  was  to  the  bank- 
rupt's holding  the  goods  as  real  owner. 

The  cases  of  MiUer  v.  De  Metz  (a),  Ex  parte  Carlow  (i). 
Earl  of  Bristol  v.  fVilsmore  (c),  and  Ferguson  v.  Carving- 

(a)  1  M.  &  Rob.  479.  {b)  2  Mont.  &  Ayr.  39. 

(c)  1  B.  &  C.  514. 

VOL.  XV.  Q  M.  W. 
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194$.  ton  (a),  are  authoritiee  for  the  plaintiffs.  [Parke,  B.,  re- 
ferred to  Nobk  Y.  Adams  (ft).]  There  it  ie  distinctly  laid 
down,  that  a  sale  of  goods  obtained  by  fiaad  cannot  change 
the  property.  The  case  of  MSward  v.  Forbes  (c),  which 
may  be  cited  on  the  other  Ade,  proceeded  on  the  ground 
that  the  property  in  the  goods  was  changed.  The  same 
observation  applies  to  Haswett  v.  Bunt(d).  In  Smelair  y. 
Stevenson  (e),  fraud  was  expressly  negatived  by  the  jury : 
there  are,  however,  expressions  in  the  judgment  of  Best, 
C.  J.,  in  that  case,  which  appear  to  go  to  the  extent  that, 
even  if  fraud  had  been  proved,  the  goods  would  be  in  the 
order  and  disposition  of  the  buyer,  and  pass  to  his  assignees 
on  his  bankruptcy,  within  the  stat.  21  Jac.  1 :  but  those 
dicta  cannot  be  supported  consistently  with  the  other  au- 
thorities. 

Humfrey  and  Aspland,  contrft. — This  ease  is  within  the 
72nd  section.  All  the  terms  of  that  enactment  ai!e  satisfied 
by  the  &ct8  which  appear  in  this  case.  The  bankrupt,  at 
the  time  of  his  bankruptcy,  clearly  had  the  goods  in  his 
possession,  order,  and  disposition,  as  reputed  owner;  the 
plaintiffs  were  the  true  owners,  the  sale  being  altogether 
void  by  reason  of  the  fraud ;  and  there  can  be  no  doubt  as 
to  the  fact  of  their  consent  to  the  possession  of  the  goods  by 
the  bankrupt,  which  is  all  the  statute  requires.  It  says 
nothing  about  consent  to  the  means  whereby  the  possession 
was  obtained.  Any  other  construction  would  do  violence 
to  the  language  of  the  act.  Everything  whereby  the  trader 
obtained  fictitious  credit,  is  meant  to  be  within  the  power  of 
disposition  of  the  assignees.  The  consent  is  not  necessary  to 
the  reputed  ownership^  but  only  to  the  possession.  No  question 
of  property  arises  :  it  is  enough  if  there  be  a  consent  to  the 


(o)  9  B.  &  C.  59.  {d)  Cited  6  T.  R.  231. 

{h)  7  Taant.  54.  (e)  2  Bing.  514;  10  Moore,  46. 

(c)  4  Esp.  171. 
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goods  bdng  in  fiict,  manually^  in  the  poesession,  order^  and  ig^ 
dispofiition  of  the  bankrupt  at  the  time  of  the  bankruptcy- 
It  may  be  obaerved,  moreover^  that  mere  fraud,  not  amount- 
ing to  felony,  does  not  for  all  purpoees  yitiate  the  trans- 
action. In  Parker  v.  Patrick  {a\  it  was  held,  that  where  goods 
are  obtained  by  firaud,  and  pawned  to  a  third  party,  without 
notice,  and  the  original  owner  prosecutes  the  fraudulent 
person  to  conviction,  and  gets  possession  of  the  goods,  the 
pawnee  may  recover  them  back  in  trover :  and  a  distinction 
was  taken  between  a  case  of  firaud  and  that  of  felony, 
in  which,  by  the  stat.  21  Hen.  8,  c.  11,  the  owner  of  the 
thing  stolen,  in  case  he  prosecuted  the  offender  to  conviction, 
was  entitled  to  restitution.  The  ruling  in  the  case  of  Shep- 
pard  V.  Shoolbred  (ft)  seems  to  go  as  far  as  Parker  v.  Pat" 
rick.  [^Parke,  B. — The  case  of  Parker  v.  Patrick  has  been 
doubted ;  but  I  think  it  may  be  supported  on  the  ground, 
that  the  transaction  is  not  absolutely  void,  except  at  the 
option  of  the  seller:  he  may  elect  to  treat  it  as  a  contract, 
aud  he  must  do  the  contrary  before  the  buyer  has  acted  as 
if  it  were  such,  and  resold  the  goods  to  a  third  party. 
Wright  V.  Lowes  (e)  is  another  authority  to  the  same  effect.] 
In  MUward  v.  Forbes^  Lord  EUenborough  says : — *^  There 
was  a  contract^  and  the  defendant  let  the  bankrupt  have 
them  on  sale,  and  with  a  view  to  obtain  payment."  That 
is  equally  true  here.  In  Sinclair  v.  Stevenson^  it  is  true 
that  fraud  was  negatived  by  the  jury ;  but  the  judgment 
confirms  the  view  now  presented  to  the  Court,  of  the  ope- 
ration of  the  word  *^ consent"  in  the  statute.  Best,  C.  J., 
says: — **If  a  person  purchase  a  house  and  the  utensils  of  a 
trade,  knowing  that  he  is  not  able  to  pay  for  them,  if  pos- 
session be  delivered  to  him,  does  not  the  property  in  those 
utensils  pass  to  him,  and  will  they  not  become  the  property 
of  his  assignees  in  case  of  his  bankruptcy?  At  all  events, 
when  the  possession  of  goods  has  been  acquired  under  such 

(a)  5  T.  B.  215.  (b)  Carr.  &  Mar.  61.  (c)  4  Esp.  82. 

q2 


220  CA8E6  m  THE   EXCHEQUEB, 

1846.  ^  circumstances,  and  the  bankrupt  has  kept  that  possession 
for  three  or  four  months,  and  appeared  as  the  visible  owner, 
they  will  pass  to  his  assignees  under  the  statute  of  James." 
It  is  plain  that  the  Lord  Chief  Justice  thought  that  mere 
possession,  with  the  consent  of  the  true  owner^  was  sufficient. 
Hastoell  v.  Hunt  confirms  the  same  construction.  BuUery  J., 
sajs,  that  **  Lord  C.  J.  Eyre  held,  that  the  sale  was  made 
complete  by  the  act  of  the  plaintiffs,  who,  by  delivery  of 
the  goods  without  demand  of  the  money,  vested  the  pro- 
perty in  Lacey  (the  bankrupt)  by  their  own  assent,  as  a 
complete  sale  ab  initio,  without  ready  money."  There  the 
sellers  never  intended  that  the  bankrupt  should  have  the 
goods  as  reputed  owner,  but  as  real  owner,  by  virtue  of  the 

sale. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  fi. — This  case  was  argued  before  my  Lord  Chief 
Baron,  and  my  Brothers  Aldersan  and  Plaits  and  myself, 
during  the  last  Term.  It  was  an  action  of  trover  against 
the  defendants,  assignees  of  a  bankrupt,  to  recover  goods 
obtained  by  him  by  a  fraudulent  purchase  from  the  plain- 
tiffs, without  intent  to  pay  for  them,  and  which,  therefore, 
the  plaintiffs  had  a  right  to  recover  from  the  bankrupt  him- 
self, by  avoiding  the  contract  on  the  ground  of  fraud,  on 
the  prindple  of  the  case  of  Noble  v.  Adams  {a\  and  others. 
The  purchase  took  place  on  the  1st  of  July,  the  delivery  of 
the  goods  to  the  bankrupt  on  the  4th,  and  the  fiat  under 
which  the  defendants  were  chosen  assignees  issued  on  the 
8th.  The  petitioning  creditor's  debt  was  contracted  on  tiie 
4th  of  June,  and  there  was  an  act  of  bankruptcy  on  the 
23rd  of  June.  The  assignees  took  possession  of  the  goods, 
and,  having  refused  to  deliver  them  up  to  the  plaintiffs,  they 
brought  this  action. 

(a)  7  Taunt.  64. 
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If  the  act  of  bankruptcy  ia  taken  to  be  on  the  23rd  of  1846. 
June»  no  further  question  could  arise ;  for  the  defence  of 
the  assignees  rests  on  the  ground  that  they  were  entitled  to 
the  goods  as  having  been  in  the  possession  of  the  bankrupt 
as  apparent  owner,  with  the  consent  of  the  true  owner,  under 
the  72nd  section  of  the  6  Geo.  4,  c  16.  But,  to  come 
within  that  section,  the  goods  must  have  been  in  the  bank- 
rupt's possession  at  the  time  he  became  bankrupt ;  that  is,  at 
the  time  of  the  act  of  bankruptcy ;  and  if  they  do  not  come 
to  his  possession  until  afterwards,  the  statute  does  not  apply: 
Lyon  V.  Weldon  (a). 

If,  however,  our  dedsion  were  to  proceed  upon  this 
ground,  and  we  were  of  opinion,  that,  if  the  act  of  bank- 
ruptcy was  subsequent  to  the  delivery,  the  assignees  would 
have  been  entitled,  we  should  perhaps  have  yielded  to  the 
request  of  the  defendants'  counsel,  and  have  given  a  rule  for 
a  new  trial]  on  payment  of  costs,  as  at  the  trial  he  had  not 
had  his  attention  sufficiently  called  to  the  allied  act  of 
bankruptcy  on  the  23rd  of  June* 

Our  opinion,  however,  is,  that,  assuminff  the  act  of 
bankruptcy  to  have  been  after  the  4th  of  July,  the  assig- 
nees are  not  entitled.  As  the  goods  were  obtained  by  a 
fraudulent  piux^hase,  the  plaintiffs  had  a  right  to  disaffirm 
it,  to  revest  the  property  in  them,  and  recover  their  value 
in  an  action  of  trover  against  the  bankrupt;  and  as  the 
assignees  take,  by  virtue  of  the  assignment,  such  interest 
only  as  the  bankrupt  has,  the  plaintiffs  had  a  right  to  recover 
the  value  of  the  goods  in  the  hands  of  the  assignees,  in  the 
same  form  of  action,  on  a  conversion  by  them,  imless  they 
were  entitled  to  those  goods  under  the  72nd  section. 

The  question  then  is,  whether  this  is  a  case  of  apparent 
ownership  at  the  time  of  the  bankruptcy,  with  the  consent 
of  the  true  owner,  within  the  meaning  of  the  repealed  act, 
21  Jac  1,  and  the  existing  act,  6  Gea  4,  c.  16,  s.  72,  which 

(a)  2  Bmg.  244. 
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1846.  re-enacts  it  We  think  it  was  not.  None  of  the  cases 
dted  and  relied  on^  on  behalf  of  the  defendants,  decide  that 
where  goods  are  obtained  hj  fraud,  before  the  act  of  bank- 
ruptcy, and  are  in  the  bankrupt's  possession  at  that  time, 
they  pass  to  the  assignees,  under  the  clause  relating  to 
apparent  ownership.  In  Milward  v.  Forbes  (a).  Lord  EUen" 
borougKs  judgment  proceeded  on  the  ground,  that  the  pro- 
perty actually  passed  to  the  bankrupt  by  the  sale,  under 
the  circumstances  of  that  case.  In  Sinclair  v.  Stevenson  (b), 
the  jury  negatived  fraud ;  and  they  also  found  (incorrectly 
it  would  seem)  the  transaction  to  be  usurious ;  and,  though 
the  Chief  Justice,  Lord  Wynfordy  appears  to  have  expressed 
an  opinion,  that,  if  goods  were  obtwied  by  fraud,  and  left 
in  the  bankrupt's  possession  by  the  true  owner  for  a  long 
time  before  the  act  of  bankruptcy,  the  assignees  would  be 
entitled,  on  the  ground  of  apparent  ownership ;  that  opinion 
was  extrarjudicial,  and  the  Court  did  not  decide  the  case  on 
that  ground.  The  third  case  cited  was  HtzsweU  v.  Bunt{c)y 
which  was  decided  on  the  ground  that  the  property  actually 
passed  to  the  bankrupt,  and  not  on  that  of  apparent  owner- 
ship. 

Not  being  bound,  therefore,  by  decision,  we  must  con- 
sider whether  this  case  is  within  the  principle  of  the  21  Jac  1. 
The  meaning  of  this  statute  is  well  explained  by  Lord 
Sedesdale,  in  Joy  v.  Campbell  {d)^  in  construing  the  analo- 
gous Irish  Act  His  Lordship  says,  that  ^'it  refers  to 
chattels,  where  the  possession,  order,  and  disposition  is  in 
a  person  who  is  not  the  owner,  to  whom  they  do  not  pro- 
perly belong,  who  ought  not  to  have  them,  but  whom  the 
owner  permits,  uncojiscientiousfy,  as  the  act  supposes,  to  have 
such  order  and  disporition."  **  The  object  was  to  prevent 
deceit  by  a  trader  from  the  visible  possession  of  property  to 
which  he  was  not  entitled ;  but  in  the  construction  of  the 

(a)  4  Esp.  171.  (c)  6  T.  R.  231,  a. 

(b)  2  Bing.  517.  (d)  1  Sch.  &  Lefroy,  336. 
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act)  the  nature  of  the  poeeesBion  has  always  been  considered,         1840. 
and  the  words  have  been  construed  to  mean — ^possession  of 
the  goods  of  another ^  with  the  consent  of  the  true  owner.'* 

In  order,  therefore,  to  bring  the  case  within  the  statute, 
there  must  be  a  real  owner,  distinct  from  an  apparent 
owner,  and  the  real  owner  must  consent  to  the  apparent 
ownership  as  such ;  but  in  this  case  the  plaintiffi  never  did 
consent  to  the  apparent  ownership  cts  such;  they  never  con- 
templated the  permitting  the  bankrupt  to  obtain  a  credit  by 
means  of  the  possession  and  apparent  ownership  of  property 
which  really  did  not  belong  to  him.  They  intended  to  part 
with  the  property  itself^  and  to  divest  themselyes  altogether 
of  all  right  to  it ;  and  although,  in  consequence  of  the  bank- 
rupt's fraud  upon  them,  they  had  a  right  to  annul  the  eon- 
tracts  and  be  again  the  real  owners,  that  right  they  did  not 
exerdse  until  after  the  bankruptcy ;  and  consequently  at 
the  time  of  the  act  of  bankruptcr^,  (upon  which  the  title  of 
assignees  depends),  the  bankrupt  was  not  ajqfMrent  owner 
but  real  owner,  and  the  statute  doe»  not  apply. 

It  is  to  be  understood  that  these  observations  are  not 
meant  to  affect  that  class  of  cases  in  which  the  real  owner 
gives,  not  the  possession  only,  but  an  interest  to  the  bank- 
rapt,  as  where  he  leases  the  goods,  under  such  circumstances 
as  that  the  possession  will  necessarily,  according  to  the 
habits  of  society,  carry  with  it  the  repute  of  absc^ute  owner- 
ship. These  cases  proceed  upon  the  principle  that  the  true 
owner  does  consent  to  an  apparent  ownership  in  the  bank- 
rupt contrary  to  the  truth,  because  that  is  the  natural  result 
of  the  consent  which  he  gives. 

Whether  or  not  this  peculiar  case  would  have  fallen  within 
the  statute,  if  the  plaintiffs  had  discovered  the  fraud  long 
before  the  act  of  bankruptcy,  and  omitted,  for  an  unreason- 
able time  before  that  period,  to  avail  themselves  of  the  right 
to  rescind  the  contract,  is  no  question  in  the  pi'esent  case ; 
for  the  act  of  bankruptcy  followed  the  sale  and  delivery 
within  a  short  time. 
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1846.  It  may  be  on  that  ground  that  the  opinion  of  Lord  7f^- 

ford  proceeded  in  the  case  above  referred  to. 

Our  judgment  must  therefore  be  for  the  plaintiffs,  and  the 

rule  must  be  discharged. 

Sule  discharged. 


^«^'  ii«  Sturgeon  t?.  Winqfield, 

la  1742  a  farm  1  HIS  was  an  action  of  covenant,  charging  the  defendant 
^Bro^erers^  as  the  assignee  of  the  estate  of  J.  H.  Hogarth,  the  lessor  of 
F*^for*ioo'^  a  certain  leasehold  farm,  with  breach  of  covenant,  in  pre- 
ycara,  with  a     serving,  and  not  using  his  best  endeavours  to  destroy,  the 

ooTenant  for  ,  , 

perpetual  re-  rabbits  upon  the  estate  in  question.   The  declaration  stated, 

1827,  the  resi-  ^^^^  ^^  ^^  ^^^^  ^^  May,  1828,  by  a  certdn  indenture  of  lease, 

te"*  °h'd*be  sealed,  &c.,  made  between  the  Rev.  John  Henry  Hogarth 

come  vested  in  of  the  One  part,  and  the  plaintiff  of  the  other,  the  said  J.  H. 

year  assigned  Hogarth  demised  to  the  plaintiff  a  certain  messuage  and  lands 

mortgMe,°with  ^^  Esscx,  for  twcuty-onc  years ;  that  J.  H.  Hearth  did, 

a  proviso  for  fo^  himself,  his  hcirs  and  assises,  covenant,  that  the  rabbits 

redemption.  ^ 

On  the  22nd  on  the  said  farm  were  not  to  be  preserved,  but  that  he  and 
demised  the  *  they  would  use  their  best  endeavours  to  kill  and  keep  down 
tJlrwty™e^'''  the  rabbits  on  the  said  lands :  that  the  plaintiff  entered,  and 
years  to  the       ^^s  Dossesscd  thereof  for  the  said   term  so  demised,  the 

plaintiff.     On  *^  . 

the  12th  Janu-  reversion  thereof  belonging  to  the  sdd  John  Henry  Hogarth, 

•rv    IR^fi    the  cj       ca  .r  c? 

mortgagees  and  ^^^  ^^  ^^^  reversion,  during  the  continuance  of  the  said  de- 
H.  surrender^  ^jg^  g^^^j  term^  to  wit,  ou  the  1st  of  January,  1835,  by  assign- 

the  Broderers'    ment  thereof  came  to  and  legally  vested  in  the  defendant. 

Company.    On 
the  I3th  Janu- 
ary, 1836,  the  company  demised  them  to  H.  for  100  years ;  and  shortly  afterwards  the  unex- 
pired residae  of  that  term,  and  all  the  estate  and  interest  of  H.  in  the  premises,  were  assigned 
to  the  defendant. 

In  an  action  hy  the  plaintiff  against  the  defendant,  on  a  corenant  in  the  lease  from  H.  to  the 
plaintiff,  to  keep  down  the  rabbits  on  the  farm,  the  defendant  pleaded,  1st,  that  H.  did  not  de- 
mise to  the  plaintiff;  2nd,  that  the  reTersion  on  that  lease  did  not  vest  in  the  defendant ; — 
HM^  that  both  these  issues  ought  to  be  entered  for  the  plaintiff;  for  that  the  lease,  being  by 
deed,  was  a  good  demise  by  way  of  estoppel,  and  a  reversion  in  H.  by  estoppel  was  thereby 
created,  which  primft  facie  was  a  reversion  in  fee,  and  therefore  was  not  surrendered  to  the 
Broderers*  Company,  but  passed  from  H.  to  the  defendant. 
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Breach,  that  the  defendant  did  not  use  his  best  endeavours         184G. 
to  kill,  destroy,  and  keep  down  the  rabbits  on  the  said  lands.      Stuboson 
The  defendant  pleaded,  amongst  other  pleas,  first,  that  the    y^nfQn^j^j, 
8aid  J.  H.  Hogarth  did  not  demise  to  the  plidntiif ;  second- 
ly, that  the  reversion  mentioned  in  the  declaration  never 
legally  vested  in  the  defendant. 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  at  the 

Middlesex  Sittings  after  Trinity  Term,  1845,  when  a  ver- 

*  •  ••* 

diet  was  foimd  for  the  plaintiff  for  the  damages  in  the 
declaration,4pbject  to  the  opinion  of  this  Court  upon  the 
following  special  ease,  and  toop  reference  as  to  the  amount 
of  damages,  if  the'^^decision  of  the  Court  should  be  in  favour 
of  the  plaintiff. 

On  the  22nd  of  May,  1835,  the  indenture  of  lease  in 
the  declaration  mentioned,  being  of  a  farm  at  Stifford,  in    ^  ^  ' 

Essex,  for  twenty-one  years  from  the  24th  of  June  then  last  ^ 
past,  at  a  yeai^ly  rent  of  221/.  Is.  6d.,  was  duly  executed 
by  the  lessor,  the  Rev.  John  Henry  Hogarth,  in  the'  de- 
daratipn  mentioned,  and  by  the  plaintiff,  the  lessees  The  ' 
pluntiff  entered  into  possession  of  and  still  holds  the  fai^a 
under  the  lease,  and  he  paid  the  rent  reserved  to  the  lessor 
Hogarth,  up  to  Christmas,  1835 ;  and  mm  that  period  he 
has  ^ntinqltt  to  pay  to  the  defendant  rent  under  the  lease, 
and  tiie  defendant  has  treated  the  plaintiff  as  his  tenant  of 
the  farm  in  question.  For  several  years  p^t,  the  plaintiff 
has  complained  that  the  feabbits  on  the  farm  have  not  been 
kept  down,  and  that,  in  consequence,  his  crops  have  been 
very  much  damaged,  and  mudi  correspondence  has  taken 
place  between  the  plaintiff  and  defendant  as  to  the  amount 
of  damage. 

[The  case  then  set  forth  two  letters  from  the  defendant 
to  the  plaintiff,  in  which  the  former  expressed  his  willing- 
nesB,  on  certain  terme.  to  make  compenaation  for  the  injuiy 
done  by  the  rabbits.] 

The  farm  in  question  was,  by  an  indenture  made  and 
dated  the  12th  of  May,  1742,  demised  by  the  keepers  or 
wardens  and  society  of  the  art  or  mystery  of  the  Broderers 
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^^'^  of  the  dty  of  London^  to  Samuel  Foster,  for  the  term  of 
Stokokon  100  years  from  Michaehnas,  I74I5  with  a  covenant  for  per- 
WnforisLD.  petual  renewal  On  the  25th  of  August,  1827,  the  residue 
then  unexpired  of  that  term  became  vested  in  William 
Bray,  who,  by  an  indenture  made  and  dated  the  25th  of 
August,  1827,  assigned  the  said  residue  of  the  said  term,  the 
same  being  then  vested  in  him,  to  Bichard  Fleming,  Thomas 
George  Vander  Gucht,  James  Elmslie,  and  Willliam 
Green,  by  way  of  mortgage,  to  secure  5000iL  and  interest, 
with  a  proviso  for  redemption  on  payment  within  twelve 
months.  After  the  said  residue  of  the  said  term  had  become 
thus  vested  in  the  sidd  Bichard  Fleming,  Thomas  George 
Vander  Gucht,  James  Ehnslie,  and  William  Green,  the  in- 
denture of  lease  mentioned  in  the  declaration  was  made. 
After  the  making  of  the  indenture  of  lease  mentioned  in  the 
declaration,  an  indenture,  dated  the  12th  of  January,  1836, 
was  that  day  made  between  the  said  B.  Fleming  and  the 
said  James  Elmslie  of  the  first  part,  the  said  Thomas 
George  Vander  Gncht  and  (the  said  W.  Green  bemg  then 
dead)  the  said  John  Henry  Hogarth  of  the  second  part^ 
William  Wingfield  of  the  third  part,  and  Bichard  Baker 
Wingfield  of  the  fourth  part,  and  the  said  keepers  or  war- 
dens and  society  of  the  art  or  mystery  of  the  Broderers  of 
the  city  of  London  of  the  fifth  part ;  by  which  last-men- 
tioned indenture,  the  said  Bichard  Fleming,  James  Ehnslie, 
and  John  Henry  Hogarth,  and  each  of  them,  purported  to  as- 
sign, surrender,  and  yield  up,  demise,  release,  and  quit  claim, 
unto  the  said  keepers  or  wardens  and  society,  and  their  suc- 
cessors and  assigns,  the  said  farm,  with  the  appurtenances, 
together  with  certain  hereditaments  and  premises  therein 
mentioned,  for  all  the  remainder  then  to  come  and  unexpired, 
trust,  possession,  property,  benefit  of  renewal,  claim,  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  them 
the  sud  Bichard  Fleming,  James  Elmslie,  and  John  Henry 
Hogarth,  and  every  of  them,  of,  in,  to,  or  out  of  the  said 
farm  and  appurtenances,  and  any  and  every  part  or  parcel 
thereof,  and  also  the  covenant  contained  in  the  said  inden" 
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tore  in  the  dedaration  mentioned  for  ihe  renewal  or  regrant  1846. 
of  the  lease  or  demise  of  the  said  farm,  and  all  and  every  stvkokoiv 
other  covenant  or  covenants,  if  any  then  existinG%  in  or  in  _  "• 
respect  of  any  former  or  prior  lease  of  the  said  term,  or 
otherwise  howsoever,  to  the  intent  that  the  residue  then  to 
come  of  the  said  term  might  be  merged  and  extinguished 
in  the  reversion  of  the  said  farm,  and  that  the  siud  cove- 
nant or  covenants  for  renewal  might  be  absolutely  and  for 
ever  extinguished,  determined,  and  discharged  After  the 
making  of  this  indenture  of  January  12ih,  1836^  the  said 
keepers  or  wardens  and  society  of  the  art  and  mystery  of 
Broderers  of  the  city  of  London,  by  an  indenture  made 
and  dated  January  13th,  1836,  demised  the  same  &rm  to 
the  said  John  Henry  Hogarth,  for  the  term  of  100  years 
from  Michaelmas,  1835;  and  by  an  indenture,  made  and 
dated  February  4th,  1886,  the  unexpired  residue  of  the  said 
term  became  and  was,  and  thence  hitherto  has  been,  vested 
in  llie  defendant. 

The  leases,  indentures,  and  documents  mentioned  in  this 
case,  and  also  the  pleadings  in  the  action,  are  to  form  part 
of  the  case,  and  are  to  be  considered  as  embodied  in  it. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
pliuntifF  is  entitled  to  a  verdict  on  the  two  first  issues,  or 
either  of  them.  If  on  both,  the  verdict  is  to  stand,  and  the 
amount  of  damages  to  be  referted;  and  if  only  on  one  of 
those  issues,  or  on  neither,  a  nonsuit  is  to  be  entered.  The 
Court  is  to  be  at  liberty  to  draw  the  same  conclusions  and 
inferences  of  &cX  as  a  jury  might  have  done^ 

• 
Cawlinff,  for  the  plaintiff. — Two  questions  arise  in  this 
case:  first,  whether  Hogarth  demised  to  the  plaintiff;  se- 
condly, whether  the  reversion  mentioned  in  the  declaration 
vested  in  the  defendant.  With  respect  to  the  first  point,  it 
is  dear  that  the  plaintiff  is  entitled  to  the  judgment  of  the 
Court ;  for  the  fact  of  a  demise  to  him  is  admitted  on  the 
face  of  this  case,  and  no  question  is  raised  as  to  the  nature 
or  extent  of  Hogarth's  interest.     [Parke,  B. — It  is  a  de- 
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1846.         mise  by  deed,  and  therefore  clearly  operated  by  way  of 
Sturobom      estoppel.] 

Theiij  secondly,  a  reyersion  in  Hogarth  Is  admitted  on  the 
pleadings ;  but  if  that  were  not  so,  a  reversion  by  estoppel 
would  be  created,  the  lease  of  1828  being  under  seal,  and 
executed  by  Hogarth,  the  lessor:  fFebb  v.  Austin  (a), 
GouUstoarth  v.  Knights  (ft).  [ParA^,  B.,  referred  also  to 
JVhitton  v.  Peacock  {c).'\  The  only  remaining  question, 
then,  is,  whether  this  reversion  vested  in  the  defendant 
Now  it  must  be  taken,  there  being  no  traverse  that  the  re- 
version belonged  to  Hogarth,  that  it  continued  in  him ;  and 
then  it  appears,  by  the  deed  of  February,  1836,  that  all  Ho- 
garth's interest,  whatever  it  was,  passed  thereby  to  the  de- 
fendant [Parhey  B. — The  reversion  must  certainly  be  taken 
to  continue  in  the  same  party  until  the  contrary  is  shewn. 
That  was  decided  in  the  House  of  Lords,  in  the  case  of  The 
Bishop  of  Meaih  v.  TTie  Marquis  of  Wincliester  {d) ;  the 
cesser  of  the  reversion  must  be  shewn  by  aflSrmative  plead- 
ing. Here,  therefore,  the  defendant  ought  to  have  shewn 
it  Hogarth,  no  doubt,  had  no  legal  reversion,  because  he 
had  assigned  all  the  residue  of  the  term  to  the  mortgagees ; 
but  there  is  a  reversion  by  estoppel,  which,  whatever  it  was, 
was  conveyed  to  the  defendant] 

Peeu^ockf  for  the  defendant. — Assuming  that  here  there 
was  an  estate  by  estoppel  in  respect  of  some  reversion,  the 
plaintiff  has  to  shew  that  the  particular  reversion  mentioned 
in  the  declaration  vested  in  the  defendant;  and  this  has  not 
been  done.  ^Parkey  B. — There  is  but  one  reversion,  namely, 
the  reversion  by  estoppel,  and  that  has  passed  to  the  de- 
fendant] At  the  period  of  the  assignment  of  the  lease  by 
Hogarth  to  the  defendant,  he  had  no  reversion,  because  the 
whole  of  the  original  term  of  years  had  previously  vested  in 

(a)  7  Man.  &  Gr.  701 ;  8  Scott,     630. 
N.  R.,  419.  {d)  3  Bing.  N.  C.  411 ;  3  Scott, 

(b)  IIM.  &W.a37.  561. 
(<;)  2  Bing.  N.  C.  411;  2  Scott, 
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the  mortgagees.  Now  the  defendant  clflims  under  those  1846. 
mortgagees,  and  therefore  he  is  not  bound  by  the  estoppel  Sturobon 
which  bound  Hogarth.  [Parhey  B. — Taking  it  that  in  point 
of  fact  Hogarth,  the  lessor,  had  no  interest  at  the  date  of  his 
lease  to  the  plaintiff,  there  was  an  estate  hj  estoppel,  which 
estate  is  primfi  facie  a  reversion  in  fee.  Then,  in  Febru- 
ary 1836,  he  makes  a  conveyance  to  the  defendant,  which 
passes  that  reversion  in  fee,  because  it  passes  '^  all  his  estate, 
right,  title,  and  interest;"  and,  before  that  conveyance,  the 
premises  were  demised  to  Hogarth  by  the  Broderers*  Com- 
pany^  so  that  the  estoppel  was  fed.]  Suppose  the  case  of  a 
lessee  for  twenty-one  years  granting  a  lease  of  the  same 
premises  for  one  hundred  years,  with  covenants  on  his  part ; 
and  then,  without  any  knowledge  on  the  part  of  his  lessor 
that  the  lessee  had  granted  such  a  lease,  the  latter  conveyed 
all  his  interest  to  the  former  by  surrender  or  grant :  would 
it  not  be  competent  to  the  landlord  to  shew  that  the  rever- 
sion by  estoppel  did  not  come  to  him  ?  Would  he  thereby 
become  bound  by  all  the  covenants  of  the  lease  for  one  hun- 
dred years?  [Parhey  B. — RatoUns*  ca8e{a)y  which  is  cited  in 
Weale  v.  Lower  (ft),  is  an  authority  against  you.  There 
"  Cartwright  made  a  lease  to  Warlow  for  six  years,  by  inden- 
ture, of  a  house  in  which  he  had  nothing,  and  afterwards  he 
purchaseth  of  Rawlins  a  lease  of  the  said  house  for  twenty- 
one  years,  upon  condition ;  then  Cartwright  re-demiseth  to 
Bawlins  for  ten  years.  Adjudged,  1st,  that  the  lease  to 
Warlow  ibr  six  years  was  good  against  Cartwright,  by  con- 
clusion, but  nothing  in  interest ;  2nd,  that,  as  soon  as  Cart- 
wright had  purchased  his  lease  for  twenty-one  years.  War- 
low's  interest  for  six  years  beecame  a  lease  in  interest,  the 
reversion  in  Cartwright ;  3rd,  when  Cartwright  demised  to 
Rawlins  for  ten  years,  Rawlins  was  bound  by  the  estoppel, 
and  took  only  a  future  interest,  there  being  no  attorn- 
ment.'^ Webb  V.  Rus8eU{c)  is  in  favour  of  the  defendant. 
There  mortgagor  and  mortgagee  jointly  made  a  lease,  in 

(a)  4  Bep.  63.         (5)  PoUexfen,  68.  (c)  2  B.  &  Aid.  74G. 
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1846.  'which  the  covenants  for  rent  and  repair  were  only  to  and 
Stdkoxon  with  the  mortgagor  and  his  assigns;  and  it  was  held  that 
WziraMLP.  ^^  assignee  of  the  mortgagee  could  not  sue  upon  those 
covenants,  for  they  did  not  run  with  the  land,  being  col- 
lateral to  the  mortgagee's  interest  therein.  A  revereion  by 
estoppel  must  have  the  same  l^al  incidents  as  an  actual 
reversion  in  interest;  but  here,  if  there  had  been  an  actual 
reversion,  fFebb  v.  Russell  shews  that  it  would  have  been 
extinguished  by  the  surrender;  and  the  new  reversion 
gained  by  the  lease  to  Hogarth  from  the  Broderers'  Com- 
pany, would  not  have  attached  to  it  the  rent  reserved  on 
the  lease  to  the  plaintiff,  or  the  liabilities  arising  out  of  it 
[Parke,  B. — Here  the  reversion  by  estoppel,  being  a  revei> 
sion  in  fee,  never  was  surrendered:  it  remained,  therefore, 
(so  far  as  regarded  the  plaintiff)  in  Hogarth,  until  he  as- 
signed it  to  the  defendant.  The  lease  to  the  pluntiff  was 
at  first  good  by  way  of  estoppel  only ;  but  when  Qogarth 
took  from  .the  Borderers'  Company  for  one  hundred  years, 
the  lease  to  the  plaintiff  became  a  lease  in  interest,  and  the 
reversion  upon  it  was  afterwards  assigned  to  the  defendant.] 

Parke,  B. — On  the  first  issue,  the  verdict  clearly  must 
be  entered  for  the  plaintiff,  that  there  was  such  a  demise  to 
him  as  is  stated  in  the  declaration.  Then,  as  to  the  second 
point,  as  I  have  already  said,  all  the  reversion  of  Hogarth, 
which  was  a  reversion  by  estoppel,  passed  from  him  to  the 
defendant.  This  estoppel  was  fed  by  the  demise  for  one 
hundred  years  from  the  Borderers'  Company  to  Hogarth, 
the  lessor,  and  thereby  the  lease  from  him  to  the  plaintiff 
became  good  in  point  of  interest.  That  lease  for  100  years 
was  afterwards  assigned  to  the  defendant,  and  therefore  the 
second  issue  also  ought  to  be  found  for  the  plaintiff. 

BoLFE,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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Harrison  v.  Samuel  Buscoe.  Fed.  21. 

Assumpsit  on  a  bUl  of  exchange  for  210/.  lOs.,  dated  a  biu  of  ex- 
2l8t  December,  1822,  drawn  by  the  defendant  on,  aod  ac-  draJTby^., 
cepted  by,  Daniel  Ruscoe,  payable  to  the  order  of  the  de-  1"^°?^''^ 
fendant  in  London  foiur  months  after  date,  indorsed  by  the  by  B.  to  c,  in 
defendant  to  W.  H.  Yaughan,  and  by  him  to  the  plainti£  was  dishonour- 
Plea,  that  the  defendant  had  not  due  notice  of  the  non-  tomcy  gave*" 
payment  of  the  bill.    Issue  thereon.  f  o**"  o^  <*»- 

,  ,  nonoar  in  dne 

At  the  trial,  before  the  Recorder  of  Chester,  it  appeared,  time  to  A.,  but 
that,  the  bill  having  become  due  on  the  24th  of  April,  ^y  miata?^' 
1845,  and  being  diflhonoured,  the  plaintiff's  attorney,  a  Mr.  ^^''^j^^ 
Bot)erts  of  Chester,  wrote  and  sent  to  the  defendant^  on.  (from  whom  he 
the  26th,  the  following  notice  of  dishonoior  :^-  ity)  to  apply 

for  payment  of 
thcbiU:— 

**  Sir,— I  am  requested  Iw  Mr.  W.  H.  Vaughan,  of  this  ^*f^»  that  the 

'  ^       ,  n  1  ,  notice  of  dis- 

city,  to  apply  to  you  for  the  payment  of  the  amount  due  on  honour  was 
you  and  your  brother  Daniel  Buscoe's  dishonoured  bill  to  withstanding  * 
him;  and  as  Mr.  Vaughan  is  veiy  pressing  for  the  amount,  '^^^^ 
1  trust  you  will  immediately  oblige  me  with  the  same,  only  effect  of 

,  t^  o  which  was  to 

together  with  my  charge  as  under.  give  a.  every 

f<  T  o*  1^  J*     X  X  defence  against 

**  1  am,  Sir,  your  obedient  servant,  q^  ^y^^  ^ 

«  S.  J.  Egberts."   ,^^?i**  >«T«  ^•^ 

if  the  notice 
had  really  been 

Mr.  Roberts,  being  called  as  a  witness  for  the  plaintiff, 
stated  that  he  had  no  authority  from  Vaughan  to  give  any 
notice  of  dishonour,  and  that  Yaughan's  name  was  in- 
serted in  the  letter  by  a  clerk  of  his,  in  mistake,  instead  of 
the  plaintiff's.  The  bill  having  fallen  due  in  the  hands  of 
a  banker  in  London,  a  notice  of  dishonour  given  on  the 
26th  of  April  would  be  good  either  for  the  plaintiff  or  for 
Vaughan. 

It  was  contended  for  the  defendant,  first,  that,  under 
these  circumstanoesy  the  notice  of  dishonour,  being  given  in 
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1846.  the  name  of  Vaughan,  from  whom  Mr.  Roberts  had  no  au- 
Hakkibon  thority  to  ^ye  it,  was  of  no  avail ;  and  secondly,  that  it 
was  bad  in  form,  as  it  improperly  described  the  bill  as  being 
the  bill  of  the  defendant  and  his  brothen  The  learned  Re- 
corder thought  the  notice  was  good,  and  directed  a  verdict 
for  the  plaintiff  for  the  amount  of  the  bill  and  interest,  giv- 
ing the  defendant  leave  to  move  to  enter  a  nonsuit. 

In  last  Michaelmas  Term,  Atkinson  obtained  a  rule  nisi 
accordingly  (a);  against  which 

Egerton  and  Unthank  shewed  cause  in  the  present  sittings 
(Feb.  9). — This  notice  of  dishonour  was  sufficient.  Chap^ 
man  v.  Keane  (b)  is  an  authority  to  shew,  that  it  is  enough 
if  the  defendant  has  notice  of  dishonour  from  any  of  the 
parties  to  the  bill.  [Aldersony  B. — The  difficulty  here  is, 
from  whom  is  this  a  notice?  The  cases  would  be  paral- 
lel, if  Vaughan  had  put  the  bill  into  the  hands  of  the  attor- 
ney, and  he  had  given  the  notice  in  the  name  of  the  plain- 
tiff.] The  cases  establish,  that  a  good  notice  of  dishonour 
may  be  given  by  any  of  the  parties  to  a  bill,  though  he  be 
not  the  holder.  The  reason  is,  that  the  last  indorsee  may 
be  considered  as  an  agent,  for  this  purpose,  for  all  the  pre- 
vious parties.  The  plaintiff,  therefore,  was  for  this  purpose 
the  agent  of  Vaughan,  and  might  give  a  notice  that  would 
enure  to  his  benefit ;  and  then,  as  it  is  a  good  notice  by 
Vaughan,  it  is  also  a  good  notice  for  the  plaintiff.  Sup- 
posing a  general  notice  of  dishonour  had  been  given,  with- 
out any  mention  of  Vaughan's  name,  that  would  certainly 
have  been  sufficient ;  and  the  mistaken  mention  of  his  name 
does  no  injury  to  the  defendant,  and  can  make  no  difference 
in  its  effect. 

Jerms  and  Atkinson,  in  support  of  the  rule. — The  notice 

(a)  The  objection  as  to  the  form  of  the  hill  was  given  ap. 
(b)  3  Ad.  &  £11. 183 ;  4  Nev.  &  M.  e07. 
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of  dishonour,  in  this  case,  not  having  been  in  fact  author-         1846. 

ised  by  Vaughan,  the  indorser,  cannot  enure  to  his  benefit.      Haerison 

If  the  position  contended  for  on  the  other  side  be  correct,       Rus^'ob 

that  each  of  the  parties  to  the  bill  is,  for  this  purpose,  an 

agent  for  all,  then,  as  each  indorser  would  have  his  own 

time  to  give  notice,  it  would  follow,  that,  if  there  were 

twenty  indorsements  on  the  biU,  the  last  indorsee  might  lie 

by  for  twenty  days,  and  then  give  a  valid  notice  to  the 

drawer.     But  the  answer  to  this  argument  is,  tiiat  there  is  no 

privity  between  the  different  parties  to  a  bill  of  exchange ; 

on  the  contrary,  each  of  them  holds  by  a  title  adverse  to  the 

others.  Here,  however,  there  is  not  the  notice  of  any  party; 

— ^not  of  the  plaintiff,  because  it  is  not  given  for  him ;  not 

of  Vaughan,  because  it  is  not  authorised  by  him. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  case  was  argued  a  few  days  ago  before 
my  Brothers  Alderson  and  Phtty  and  myself,  at  the  present 
uttings,  on  shewing  cause  against  a  rule  for  entering  a  non- 
suit, upon  a  point  reserved  by  Mr.  fVehby^  the  Eecorder  of 
Chester.  The  case  is  perfectiy  novel,  there  being  no  de- 
dsion  or  authority  in  point. 

The  action  was  upon  a  bill  of  exchange  drawn  by 
the  defendant,  payable  to  his  order,  by  the  defendant 
indorsed  to  W.  H.  Vaughan,  and  by  W.  H.  Vaughan 
to  the  plaintiff.  The  defendant  pleaded  that  there  was 
DO  notice  of  dishonour.  The  bill  was,  in  the  body  of  it, 
made  payable  in  London;  it  became  due  on  the  24th  of 
April.  On  the  26th,  an  attorney  at  Chester,  who  acted  for 
tJbe  plaintiff,  gave  notice  of  dishonour  to  the  defendant, 
stating  in  his  letter,  that  he  was  requested  by  Vaughan  to 
desire  payment  of  the  defendant's  dishonoured  bill ;  but  he 
swore  that  he  was  not  authorised  by  Vaughan  to  give  that 

VOL.  XV.  R  M.  W. 
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1846.  notice,  and  that  he  gave  it  in  a  wrong  nanie  by  mistake. 
Harrison  ^he  only  question  is,  whether  this  notice  was  sufficient; 
RvBcox  ^^'  ^®  y^^yo  already  intimated  our  opinion  that  the  notice 
was  in  sufficient  time,  whether  it  be  considered  as  given  by 
the  plmntiff  or  Yaughan ;  and  that  it  sufficiently  referred 
to  the  bill  in  question,  and  notified  its  due  presentment  and 
non-payment. 

Since  the  case  of  Chapman  v.  Keane  (a),  it  must  be  con- 
sidered as  perfectly  settled,  that  a  notice  of  dishonour  need 
not  be  given  by  the  holder,  but  that  he  may  avail  himself  of 
notice,  given  in  due  time  by  any  party  to  the  bilL  The  deci- 
sion in  that  case  is  referred  to  and  adopted  by  Chancellor 
Kent  (i),  and  Mr.  Justice  Story  on  Bills  of  Exchange, 
sect  304.  The  former  states  the  rule  to  be,  that  the  no- 
tice may  be  given  by  any  one  who  is  a  party  to  the  bill : 
the  latter  states  it  more  fully,  and  says,  that  the  notice 
will  be  sufficient,  although  not  given  by  the  holder  or 
his  agent,  if  it  comes  from  some  person  who  holds  the 
bill  when  it  is  dishonoured,  or  is  a  party  to  the  bill,  or  who 
would,  on  the  same  being  returned  to  him,  and  afler  payment, 
be  entitled  to  require  reimbursement  thereof. 

The  notice,  by  the  terms  of  the  rule  as  laid  down  by  the 
Court  of  Queen's  Bench,  must  be  given  in  due  time  by  the 
party  to  the  bill,  that  is,  in  due  time,  if  he  himself  were 
suing ;  and,  consequently,  the  case  of  notice  by  a  party  who 
had  himself  been  already  discharged  by  the  laches  of  the 
holder,  is  excluded.  So,  the  terms  of  the  rule  as  laid  down 
by  Mr.  Justice  Story  seem  to  exclude  the  case  of  a  party 
to  the  bill,  who  could  not  himself  sue  upon  it  on  paying 
the  amount  of  the  bill ;  at  least  they  must  be  so  under- 
stood, otherwise  the  mischief  would  happen  which  was 
pointed  out  by  Mr.  Jervisy  that  tliere  might  be  a  bill  with 
twenty  indorsements,  which  the  holder  might  retain  twenty 
days  after  its  dishonour,  and  then  recover  against  the  drawer 

(a)  3  Ad.  &  £.  108.  (b)  Coiuxnentaries,  Vol. 3,  p.  108. 
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on  a  notice  then  given  to  him  by  the  first  indorsee,  which         1846. 
that  indorsee  himself  could  not  do.     Such  a  notice  would      hakrison 
not  be  in  good  time  if  riven  by  the  first  indorsee,  and  ^' 

would  therefore  be  bad,  and  not  support  an  action  by  the 
last.  The  rule  equally  excludes  the  case  of  notice  by 
an  acceptor,  who  never  could  sue  himself  upon  the  bill 
after  taking  it  up ;  and  the  instances  in  which  a  notice  by 
an  acceptor  has  been  held  good  at  Nisi  Prius  («),  are  ex- 
plained by  Mr.  Justice  Bayley  {V)  on  the  supposition,  that 
in  these  the  acceptor  had  a  special  authority  to  do  so.  But  in 
the  present  case,  Vaughan,  in  whose  name  the  notice  was 
given,  was  not  discharged  by  the  laches  of  the  holder  at  the 
time  it  was  given,  and  a  notice  by  him  on  the  26th  would 
have  been  in  sufficient  time  to  support  an  action  by  him, 
and,  consequently,  an  action  by  the  plaintiff.  There  is  there- 
fore no  objection  to  the  notice  on  that  ground ;  nor  would 
there  have  been  any,  if  the  attorney  had  omitted  to  state  on 
whose  behalf  he  applied.  It  was  so  held  in  Woodihorpe  v. 
Lowes  (c),  and  had  been  previously  laid  down  in  Chancellor 
Kent's  Commentaries,  (vol.  3,  p.  108),  who  says,  that  any 
agent  in  possession  of  the  bill  may  give  the  notice,  and  it 
need  not  state  at  whose  request  it  was  given,  nor  who  was 
the  owner  of  the  bilL 

It  remains,  therefore,  to  consider,  what  is  the  effect  of 
giving  an  untrue  description  of  the  party  on  whose  behalf 
it  was  given.  This  point  has  never  been  decided ;  for  in 
Chapman  v.  Keane^  the  only  case  which  bears  upon  it,  the 
pLuntiff's  clerk,  who  gave  the  notice,  must  have  been 
authorised,  by  the  nature  of  his  employment,  to  give  it  on 
behalf  of  the  plaintiff,  as  he  was,  by  the  express  authority 
of  the  holder,  to  give  it  for  him ;  and  the  notice  stated  no 
untruth.  Here  there  is  an  untrue  statement,  but  made 
unintentionally,  and  by  mere  mistake. 


(a)  1  Chit.  R.  227;  4  Campb.87.     ch.  7,  s,  2,  p.  264,  &c. 
(6)  Bayley  on  Bills,   ed.  1830,        (c)  2  M.  &  W.  100. 
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1846.  There  is^  no  doubt,  a  difference  between  the  two  cases, 

Harrison     ^^^^  a  notice  is  given  by  an  authorised  person,  without 
^'  stating  on  whose  behalf  it  is  given,  and  where  untrue 

information  is  afforded.  In  one  case,  the  party  is  put  on 
inquiry,  if  he  thinks  fit  to  make  it ;  in  the  other,  he  is  mis- 
informed. What,  then,  ought  to  be  the  result  of  that  mis- 
information? It  is  to  be  recollected,  that,  whether  the 
party  is  misled  or  not  as  to  the  person  giving  the  notice,  the 
great  object  of  a  notice  is  answered  by  the  information  of 
the  dishonour  of  the  bill,  and  the  person  to  whom  notice  is 
given  is  thereby  enabled  to  withdraw  his  effects  from,  or  take 
his  remedy  against,  the  prior  parties.  And  we  think  it  rea- 
sonable to  hold,  that  the  misrepresentation  of  the  name  of  the 
person  on  whose  behalf  notice  is  given  ought  not  wholly  to 
avoid  the  notice,  but  only  to  place  the  party  giving  it  in 
the  same  situation,  as  to  the  party  to  whom  it  was  given, 
as  if  the  representation  had  been  true ;  and,  therefore,  the 
defendant  ought  to  have  every  defence  against  the  plaintiff 
that  he  would  have  had  if  the  notice  had  been  really  given 
by  the  party  named :  and  this  is  in  analogy  with  the  law  as 
to  contracts  with  factors  acting  for  concealed  principals, 
and  similar  cases,  where  the  contract  is  not  avoided  by  the 
mis-statement,  but  the  other  party  has  all  the  equities  against 
the  real  as  he  would  have  had  against  the  apparent  con- 
tractor. If,  therefore,  in  the  present  instance,  the  notice  by 
Yaughan  would  have  been  bad,  (as  it  would  have  been  had 
he  been  discharged  by  laches,  or  had  no  right  of  action  on 
the  bill  against  the  defendant  if  he  had  taken  it  up),  the 
defendant  would  have  had  a  defence;  if  good,  as  upon  the 
evidence  it  appears  that  it  would  have  been,  the  defendant 
has  not  been  injured,  and  has  no  right  to  complain  of  the 
misrepresentation. 

We  think,  therefore,  the  ruling  of  the  learned  Becorder 
was  right,  and  the  rule  ought  to  be  discharged. 

Rule  discharged. 
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Ward  v.  Bobins.  jm,  21. 

VyASE. — The  first  count  of  the  declaration  stated,  that,  incase,  the 
before  and  at  the  time  of  the  committing  of  the  grievances  g^ted^tbat  the 
&C.,  the  plaintiff  was,  and  from  thence  hitherto  has  been,  P**!?^^''". 
and  still  is,  lawfully  possessed  of  a  certain  rolling-mill,  with  sessed  of  a  mill, 
the  appurtenances,  situate  &c.,  and  by  reason  thereof  of  thereof  of  right 
right  ought  to  have  had  and  enjoyed,  and  still  of  right  ought  ^"l^'enjoy^th^ 
to  have  and  enjoy,  the  benefit  and  advantaxre  of  the  water  of  benefit  of  the 

•  1.1,.  1,    1  .  water  of  • 

a  certam  stream  or  watercourse,  which  dunng  all  that  time  watercourse 

of  right  ought  to  have  run  and  flowed,  and  imtil  the  diver-  ^owed,  by 

don  hereinafter  mentioned  of  right  had  run  and  flowed,  and  S^n^Jr^tS' 

still  of  right  ought  to  run  and  flow,  by  means  of  a  certain  a  little  ab<^ 

weir  therein  erected,  a  little  above  the  said  mill  of  the  plain-  mui,  being 

tiflf,  being  kept  at  a  certain  height,  unto  the  said  mill  of  the  \^P^il^^ 

I^ntiff,  for  the  supplying  the  same  with  water  for  the  ««;to  ^^^^ 

Riill  of  the 

working  thereof.      Breach,  that  the  defendant,  on  &c.,  plaintiff,  for 

wrongfully  &c  pulled  down  the  said  weir,  and  placed  and  t^th  w^rfbr 

fixed  the  same  at  a  much  lower  height  than  it  then  and  [jl^r^f  ^  and 

there  ous^ht  to  have  been  placed  and  fixed,  and  kept  and  complained, 

.         ^    1  111.1  /.  .1    fl  that  the  de- 

continued  the  same  at  such  low  height  as  aforesaid,  &c.  fendant  wfx>ng. 

Plea,  that,  before  and  at  the  said  several  times  when  doJii^the  weir, 

&c,  the  defendant  was  the  occupier  of  a  certain  close  ««*  placed  and 

called  &c,  next  adjoining  to  the  said  watercourse  in  the  lower  height 

declaration  mentioned,  and  that  the  defendant  and  all  other  to  haye  been, 

&c. 

The  defendant  pleaded,  that,  before  and  at  the  times  when  &c.,  he  was  the  occupier  of  a  cer- 
tain close  acljoining  to  the  watercourse,  and  that  he  and  all  others  the  occupiers  for  the  time 
being  of  the  said  close  for  twenty  years  next  be/ore  the  commencement  of  the  ntit,  enjoyed,  as 
of  right  and  without  interruption,  the  right  of  from  time  to  time,  as  occasion  required,  remoy- 
ing  a  part  of  the  weir,  and  placing  and  keeping  it  at  a  lower  height  than  the  rest,  to  sach  an 
extent  and  for  such  a  time  as  was  necessary  for  diverting  enough  of  the  water  to  irrigate  the 
said  close  ;  that,  at  the  times  when  &c.,  irrigation  was  necessary  for  the  close,  wherefore  the 
defendant  removed  the  said  part  of  the  weir,  and  placed  and  kept  it  at  such  lower  height,  to 
such  an  extent  and  for  such  a  time  as,  and  no  more  or  longer  than,  was  necessary  for  diverting 
the  water  for  the  irrigation  of  the  said  close :  quse  sunt  eadem,  5cc. 

Held,  that  this  plea  was  good ;  that  it  was  not  an  argumentative  traverse  of  the  right  alleged 
in  the  declaration,  inasmuch  as  it  set  up  a  right  which,  under  the  stat.  2  5c  3  Will.  4,c.  71, 
was  not  complete  until  the  commencement  of  the  suit,  and  therefore  was  not  inconsistent  with 
the  plaintiff's  right  to  have  the  weir  at  a  greater  height  at  the  time  of  the  act  complained  of. 
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1846.         the  occupiers  for  the  time  being  of  the  said  close,  for  the 
period  of  twenty  years  next  before  the  commencement  of  this 
suit,  enjoyed,  as  of  right  and  without  interruption,  the  right 
of  from  time  to  time,  as  occasion  required,  removing  a  part 
of  the  said  weir,  and  placing  and  fixing  the  same  at  a  lower 
height  than  the  rest  of  the  said  weir,  and  of  keeping  and 
continuing  the  said  part  of  the  said  weir  at  such  low  height 
as  aforesaid,  to  such  an  extent  and  for  such  a  time  as  was 
necessary  and  proper  for  the  purpose  of  diverting  and  turn- 
ing away  a  reasonable  quantity  of  the  water  of  the  ssud 
watercourse,  to  irrigate  the  swd  close,  and  of  thereby  irri- 
gating the  said  close,  for  the  more  beneficial  enjoyment 
thereof,  as  to  the  s^d  close  belonging  and  appertaining : 
and  the  defendant  says,  that,  before  and  at  the  said  time 
when   &C.,    irrigation  was    necessary  for  the  said  close, 
wherefore  the  defendant,  at  the  said  several  times  when 
&C.,  removed  the  said  part  of  the  said  weir,  and  placed  and 
fixed  the  same  at  such  lower  height,  to  such  an  extent  and 
for  such  a  time  as,  and  no  more  or  longer  than,  was  neces- 
sary and  proper  for  the  purpose  of  diverting  and  turning 
away  a  reasonable  quantity  of  the  water  of  the  said  water- 
course, to  irrigate  the  said  close,  and  did  then  thereby  irri- 
gate the  said  close,  doing  no  more  than  was  necessary  and 
proper  in  that  behalf,  and  doing  no  unnecessary  damage  to 
the  plaintiff,  as  he  lawfully  might  for  the  cause  aforesaid ; 
qu8S  sunt  eadem,  &a 

Special  demurrer,  assigning  for  causes,  that  the  plea  is  an 
argumentative  denial  of  so  much  of  that  part  of  the  declara- 
tion to  which  it  is  pleaded,  as  alleges  the  plaintiff  to  be  en- 
titied,  as  therein  in  that  behalf  mentioned,  to  have  and  enjoy 
the  benefit  and  advantage  of  the  water  of  the  said  stream ; 
that  it  is  also  an  argumentative  denial  of  so  much  of  that 
part  of  the  declaration  to  which  it  is  pleaded,  as  alleges,  in 
the  manner  therein  mentioned,  tiiat  the  water  of  the  said 
stream  or  watercourse  of  right  ought  to  have  run  and 
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flowed,  and  of  right  had  run  and  flowed,  by  means  of  the         1846. 
said  weir,  unto  the  said  mill :  that  the  plea  amounts  to  the 
general  issue,  and  is  an  argumentative  traverse  of  the  de- 
fendant's having  been  guilty  of  the  grievances  as  to  which 
the  plea  is  pleaded. — Joinder  in  demurrer. 

The  case  was  argued  during  the  present  sittings  (Feb. 
13),  by 

Peacocky  in  support  of  the  demurrer. — This  plea  is  bad. 
It  is  an  indirect  denial,  either  of  the  right  alleged  in  the 
declaration,  or  of  the  wrongful  act.  If  the  defendant  has  a 
right  to  lower  the  weir  for  the  purpose  alleged  in  the  plea, 
it  amounts  to  a  denial  of  the  plaintifl^s  right  always  to  have 
it  higher.  All  that  the  plsdntiff  complains  of  is,  that  the 
defendant  put  the  weir  lower  than  he  the  plaintifi*  had  a 
right  always  to  have  it.  The  defendant,  in  efiect,  denies  the 
plaintiff''s  right  to  that  extent ;  or  else  he,  in  eflect,  denies 
the  breach  by  wrongfuUy  lowering  the  weir.  [Parkcy  B. — 
The  of  case  Frankum  v.  Earl  of  Falmouth  [a)  shews  that  not 
guilty  only  puts  in  issue  the  actual  diversion  of  the  water ; 
this  plea,  therefore,  does  not  amount  to  not  guilty ;  but  it 
seems  to  be  an  argumentative  denial  of  the  right  alleged  by 
the  plaintifi*a/tray«  to  have  the  weir  kept  at  a  certain  height.] 
It  therefore  gives  no  colour  to  maintain  the  action. — The 
Court  then  called  upon 

WtUeSy  contr^ — Tlus  plea  is  good.  It  is  not  an  argumen- 
tative denial  of  the  right  alleged  in  the  declaration.  If  it 
were,  it  should  conclude  with  a  traverse ;  but  this  plea  could 
not,  because  it  does  not  disclose  facts  necessarily  inconsistent 
with  the  declaration.  The  plea  is  founded  on  the  stat  2  & 
3  Will.  4,  c-  71,  the  5th  section  of  which  renders  it  neces- 
sary for  a  defendant,  who  relies  on  any  proviso,  exception, 

(a)  2  Ad.  &  £.  452 ;  4  Nev.  &  M.  830. 
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1846.  ^^»  or  on  any  other  cause  or  matter  of  fact  or  of  law,  not 
inconsistent  with  the  simple  fact  of  enjoyment  by  the  plain- 
tiff, to  plead  it  specially.  The  plea  may  be  truc,^if  any  pro- 
viso, exception,  &c  exist  not  inconsistent  with  the  general 
right  claimed  by  the  plaintiff.  [Parke,  B. — This  declara- 
tion is  not  framed  under  Lord  Tenterden^s  act,  but  at  common 
law,  on  the  plaintiff's  possession  merely.  The  2  &  3  Will.  4, 
c.  71,  s.  5,  does  not  apply  to  pleas  to  a  declaration  in  an  ao« 
tion  on  the  caseat  common  law,  founded  on  the  possession  of 
the  plaintiff:  it  leaves  the  pleadings  upon  such  a  declaration 
as  before.  Then  yoiu:  plea  amounts  to  this,  that  at  the  time 
in  question  the  weir  ought  not  to  be  at  the  height  claimed 
by  the  plaintiff,  because  of  the  defendant's  prior  right.  That 
cannot  be  true,  if  the  plsuntiff  had  at  that  very  time  a  right 
to  have  it  at  that  height.]  The  plea  does  not  say  anything 
as  to  what  was  the  right  of  the  defendant  "at  the  said  time 
when  &c.,''  except  by  relation  to  the  twenty  years ;  and  it 
would  depend  entirely  on  the  time  at  which  the  action  teas 
brought,  whether  any  right  existed  under  the  statute. 
[Parke,  B. — You  say  it  is  consistent  with  the  plaintiff's 
right  fit  the  time  of  the  trespass,  that  the  defendant  had  then 
an  inchoate  right,  which  has  become  perfect  since,  by  the 
completion  of  the  twenty  years.]  Yes :  in  analogy  to  the 
decision  on  the  stat.  2  &  3  Vict,  c  29, —  Unwin  v.  St 
Quintin  {a).  [Parke,  B. — You  only  undertake  to  cover 
twenty  years  at  the  commencement  of  the  suit ;  therefore  it 
must  have  been  less  at  the  time  of  the  trespass.]  The  plea 
therefore  gives  colour  to  the  plaintiff,  by  admitting  a  right 
at  the  time  of  the  trespass,  and  sets  up  a  defence  not  incon- 
sistent with  it,  by  the  perfecting  of  the  defendant's  right  by 
the  completion  of  the  twenty  years  at  the  time  of  action 
brought. 

Peacock,  in  reply. — If  the  defendant  here  intended  to  give 

(a)  11  M.  &  W.  277. 
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colour,  he  ought  to  have  done  so  expressly.  [Farhey  B. — Mr,  ^1846. 
fViBes  says  there  is  implied  colour  given,]  The  plea  does 
not  shew,  that,  at  the  time  of  the  wrongful  act,  no  complete 
right  had  accrued  to  the  defendant,  and  that  it  has  since 
accrued;  because  the  enjoyment  for  twenty  years  "next 
before  the  commencement  of  the  suit "  may,  in  truth,  have 
been  an  enjoyment  for  a  much  longer  period.  To  make 
the  plea  good,  on  the  ground  on  which  the  defendant  now 
relies,  it  should  have  shewn  that,  at  the  time  of  the  wrong- 
ful act,  nineteen  years  only  had  elapsed,  and  that  the  twenty 
years  have  since  been  completed.  There  is  nothing  here  to 
shew  that  the  defendant  had  not  enjoyed  the  right  for 
twenty  years  at  the  period  of  the  trespass.  [Parkcy  B. — 
The  defendant  only  undertakes  to  shew  twenty  years' 
enjoyment  continually  up  to  the  commencement  of  the 
suit;  therefore  it  must  be  less  at  the  time  of  the  trespass.] 
Not  necessarily;  it  may  have  been  more.  [Parkey  B. — The 
essence  of  the  defence  is,  that  the  enjoyment  has  continued 
for  twenty  years  up  to  the  commencement  cf  the  suit.  The 
act  of  Parliament  is  so  worded,  that  though  there  have  been 
fifty  years'  enjoyment  up  to  the  time  of  the  act  done,  that 
is  no  defence,  unless  it  continues  up  to  the  time  of  the  com- 
mencement of  the  suit.  Then  this  plea  seems  to  admit 
that  the  plaintiff  had  a  right  at  the  time  of  the  trespass, 
and  sets  up  that  the  defendant  had  then  an  inchoate  right, 
which  has  dnce  been  matured  by  twenty  years'  enjoyment 
up  to  the  commencement  of  the  suit,  and  so  that  he  is  in  the 
condition  of  a  party  having  a  title  by  non-existing  grant. 
If  so,  it  seems  to  me  that  the  plea  does  give  colour.  Rolfty 
B. — He  pleads  that  which  is  never  more  than  an  inchoate 
right  until  the  action  is  brought.]  Then  if  the  plea  gives 
colour,  it  destroys  it  again : — that  is  not  giving  a  colour  to 
bring  the  action.  [^Parhe,  B. — Is  it  not  enough  to  give  a 
colour  of  title  to  complain  of  the  trespass?]  No;  the 
colour  necessary  is   a  colourable  right   to  maintain   the 
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1846.  action.  In  Dr.  Leyfielli  ca»e{a)^  it  is  said,  that  '^  colour 
as  a  colour  ought  to  have  continuance,  although  it  wants  ef- 
fect ;"  and  that  '^  it  ought  to  be  such  a  colour,  that,  if  it  was 
of  effect,  would  maintain  the  nature  of  the  action."  \Parhjey 
B. — That  is,  it  must  have  continuance  down  to  the  time  of 
the  trespass.  Wright  v.  Williams  (ft)  shews  that  the  periods 
of  time  mentioned  in  the  act  of  Parliament  cannot  be  con- 
strued to  mean  twenty  or  forty  years  before  the  act  cam^ 
plained  of.  Rolfe^  B. — The  act  is  legal  or  illegal,  according 
to  the  result  of  what  happens  afterwards ;  and  the  defend- 
ant pleads  that  that  has  happened  aft^erwards  which  has 

made  it  legal.] 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — We  who  heard  the  aigument  in  this  case, 
namely,  my  Brothers  Rolfe  and  Piatt,  and  myself^  have  con- 
sidered it»  and  are  of  opinion  that  the  plea  is  good.  [His 
Lordship  stated  the  pleadings,  and  continued: — ]  We 
come  to  the  conclusion  that  the  plea  is  not  bad  as  an  argu- 
mentative traverse,  which  is  the  ground  of  objection  stated 
in  the  special  demurrer,  on  account  of  the  peculiar  nature 
of  the  right  given  by  Lord  TenterdenLS  act,  from  twenty 
years*  enjoyment  by  the  occupier.  Such  enjoyment,  in 
order  to  give  a  right  under  that  statute,  must  be  up  to  the 
time  of  the  commencement  of  the  suit^  not  up  to  the  time  of 
the  act  complained  of;  and^  consequently,  an  enjoyment  for 
twenty  years  or  more  before  that  act  gives  only  what  may 
be  termed  an  inchoate  title,  which  may  become  complete  or 
not  by  an  enjoyment  subsequent,  according  as  that  enjoy- 
ment is  or  is  not  continued  to  the  commencement  of  the  suit. 
This  apparent  absurdity,  arising  from  a  strict  construction  of 
the  act,  has  already  been  fully  considered  by  this  Court  in  the 

(a)  10  Rep.  91  b.  {b)  1  M.  &  W.  77. 


HILARY   VACATiON,   9  VICT.  243 

case  of  Wright  v.  WUliams  (a),  and  the  literal  interpretation  1846. 
adhered  to,  the  Court  intimating  its  opinion  that  the  mischief 
of  such  a  construction  was  rather  apparent  than  real ;  and  the 
decision  in  that  case  was  fully  approved  of  and  acted  upon 
by  the  Court  of  Queen's  Bench,  in  the  case  of  Richards  v. 
Fry  (ft).  The  plea,  therefore,  which  states  an  inchoate  right 
at  the  time  of  the  act  complained  of,  but  not  a  complete  right 
under  the  statute,  gives  an  implied  colour  of  title  to  the 
plaintiff  at  the  time  of  the  act  complained  of;  it  confesses  his 
right  at  that  time  to  have  the  weir  of  a  certain  height^  but 
avoids  that  right  by  shewing  that  the  defendant  was  then  in 
such  a  position,  as  that  by  matter  subsequent  he  had  then  a 
right  to  pull  down  a  part  of  the  weir.  Had  the  plea,  as  it 
might  have  done  if  the  facts  warranted  it,  stated  a  complete 
light  in  the  defendant  to  reduce  the  height  of  the  weir  at 
the  time  of  the  act  compliuned  of,  by  non-existing  grant,  or 
prescription,  it  would  certiunly  have  been  an  argumentative 
traverse,  as  being  inconsistent  with  the  plaintiff's  right  at 
that  time  to  have  the  weir  of  the  height  claimed,  and 
would  have  been  bad  without  a  special  traverse  of  the 
plaintiff's  right.  But,  as  the  plea  is  founded  on  Lord  Tenr 
terderCs  act  only,  no  title  under  that  act  can  be  absolutely 
good  at  the  time  of  the  act  done,  however  long  the  pos- 
session might  have  been.  The  plea,  stating  a  title  under 
that  act  by  prior  and  subsequent  enjoyment  together,  is  not 
inconsistent  with  the  plaintiff's  alleged  right  at  the  time  ;  and 
therefore  is  not  an  argumentative  traverse,  but  is  good  by 
way  of  confession  and  avoidance.  Our  judgment  is  for  the 
defendant. 

Judgment  for  the  defendant. 

(a)  1  M.  &  W.  77.  {b)  3  Nev.  &  P.  07. 
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1846. 

JPV6.  21.  RiCHABDS  V.  EaSTO. 

The  Building  X  RESPASS,  for  placing  bricks,  stones,  and  building  ma- 
Act,  14  Geo.  3,        .  >        r         &  y  >  ^  & 

c.  78,  was  an     tcrials  upon  the  wall  and  close  of  the  plaintiff.     Plea,  not 

act  *'  of  a  •IV 

local  and  per-^    gudty,  by  statute. 

™*Jj^^^^"        The  cause  came  on  for  trial  at  the  Kingston  Spring  As- 

the  power  given  sizes,  1845,  when  the  matter  was  referred  to  an  arbitrator, 

by  the  100th  ./  ,  /»,^,-,..  1 

section  of  that    With  power  to  State  any  points  of  law  tor  the  decision  of 

PS^"^  this  Court 

issoe  and  giy-  The  defence  relied  upon  was,  that  the  acts  complained 

mg  the  special  ^  '^  •     .         * 

matter  in  evi-    of  wcre  done  in  pursuance  of  the  Building  Act,  14  Geo. 

uken'away  by    3,  a  78.     The  arbitrator  found,  that  the  writ  of  summons 

^ct'*c!97  S.3.  ^^  issued  on  the  14th  of  June,  1844,  prior  to  the  passing 

The  defence,  of  the  new  Building  Act,  7  &  8  Vict  c.  84 ;  and  that  the 

that  the  yenue  ,     , 

in  an  action  venuc  was  hud  in  Surrey.  The  houses  of  the  plaintiff  and 
B^for anact  *^®  defendant  adjoined  to  each  other,  being  separated  by  a 
^°''**fSr""'  ^^^  which  had  existed  for  several  years;  and  the  trespass 
Building  Act,  consisted  in  the  defendant's  having  made  an  addition  to  each 
78,  was  not  end  of  the  wall  by  building  upon  it  The  defendant,  at  the 
S?u«uaS'"  time  of  such  addition,  bonft  fide  believed  the  wall  to  be  a 
to  the  100^  party-wall,  and  intended  to  comply  with  the  provisions  of 
act,  is  one  the  Building  Act.  The  arbitrator  found  that  the  wall 
specially  plead-  was  not  within  the  city  of  London,  or  the  liberties  thereof, 
b^'t^OT^td""'  ^^^  ^^  situate  within  the  county  of  Surrey,  and  within  the 
Tantage  of  un-   district  over  which  the  provisions  of  the  14  Geo.  3,  c  78, 

extended ;  that  the  wall  upon  which  the  building  took  place 
was  not  a  party  fence  wall,  nor  a  wall  in  common  between 
the  plaintiff  and  the  defendant,  but  was  entirely  standing 
on  the  land  of  the  plaintiff,  and  was  his  wall  exclusively. 
Before  the  commencement  of  the  action,  the  plaintiff  gave 
a  notice  of  action  sufficient  to  satisfy  the  provisions  of  the 
100th  section  of  the  Building  Act,  and  commenced  his 
action  within  three  calendar  months  after  the  trespass. 

The  questions  raised  for  the  opinion  of  this  Court  were, 
first,  whether  the  stat  5  &  6  Vict  c.  97,  s.  3,  or  the  7  &  8 
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Vict.  c.  84,  took  away  from  the  defendant  the  power  of  1846. 
pleading  not  guilty  by  statute,  under  the  etat  14  Geo.  3, 
c.  78 ;  secondly,  supposing  the  Court  to  be  of  opinion  that 
the  above  statutes  did  not  take  away  the  power  of  pleading 
not  guilty,  whether  the  defendant  was  entitled  to  the  pro* 
tection  of  the  14  Geo.  3,  a  78,  by  pleading  not  guilty,  and 
giving  the  special  matter  in  evidence,  although  the  wall 
built  upon  by  the  defendant  was  not  a  party-wall,  or  party 
fence  wall,  and  imder  such  plea  to  object  that  the  venue 
was  improperly  laid  in  Surrey  instead  of  Middlesex.  If  the 
Court  should  think  that  the  above  statutes,  or  either  of 
them,  had  not  taken  away  from  the  defendant  the  power  of 
pleading  not  guilty,  and  giving  the  special  matter  in  evi- 
dence, although  the  wall  was  not  a  party-wall  or  a  party 
fence  wall,  then  the  verdict  for  the  plaintiff  was  to  be  set 
aside,  and  a  verdict  entered  for  the  defendant;  but  if  the 
Court  should  think  that  the  above  statutes,  or  either  of 
them,  did  take  away  from  the  defendant  the  power  of  plead- 
ing not  guilty  by  statute,  or  that  he  was  not  entitled  to  the 
benefit  of  pleading  the  general  issue,  and  giving  the  special 
matter  in  evidence,  in  consequence  of  the  wall  not  being  a 
party-wall  or  party  fence  wall,  then  the  next  question  was, 
whether  the  defendant  was  entitled  to  avail  himself  of  the 
objection,  under  the  14  Greo.  3,  c  78,  s.  100,  that  the  venue 
was  laid  in  Surrey  and  not  in  Middlesex.  If  the  Court 
should  think,  that,  upon  the  common  plea  of  not  guilty,  the 
defendant  was  entitled  to  avail  himself  of  the  objection  of 
the  venue,  the  verdict  was  to  be  entered  for  the  defend- 
ant ;  but  if  the  Court  should  think  that  the  defendant  was 
not  able  to  avail  himself  of  the  objection,  that  the  venue  was 
laid  in  Surrey  and  not  in  Middlesex,  the  verdict  for  the 
plaintiff  was  to  stand,  and  the  damages  to  be  reduced  to  AOs. 
The  case  was  argued  in  Hilary  Term,  (January  19),  by 

Unthankf  for  the  plaintiff. — First,  the  London  Building 
Act,  14  Geo.  3,  c  78,  is  an  act  "  of  a  local  and  personal 
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1846.  nature,"  and  therefore  the  power  of  pleading  the  general 
issue,  and  of  giving  the  special  matter  in  evidence,  which  is 
given  by  the  100th  section,  was  taken  awaj  by  the  stat 
6  &  6  Vict,  a  97,  s.  3  (a).  The  distinction  between  general 
and  special  statutes  is  laid  down  by  Lord  Coke  in  Hollands 
ca8e{b): — *^  Nota,  reader,  the  rule  of  the  law  is,  that  of  ge- 
neral statutes  the  Judges  ought  to  take  notice,  although  they 
be  not  pleaded ;  otherwise  of  special  or  particular  statutes." 
This  is  an  act  of  the  latter  description,  and  one  which,  with- 
out the  direction  of  the  Legislature,  the  Courts  will  not  take 
notice  o£  It  is  not  the  less  so  because  it  comprehends  an 
extensive  district.  The  Central  Criminal  Court  Act,  4  &  5 
Vict,  c  36,  and  the  Metropolitan  Police  Act,  2  &  3  Vict. 
c.  47,  embrace  wide  districts,  but  are  not  the  less  acts  of  a 
local  and  personal  nature.  In  Cock  v.  Gent  (c),  an  act  for 
establishing  a  Court  of  Bequests  for  Sandwich  and  its 
neighbourhood  was  held  to  be  a  public  local  and  personal 
act,  within  the  5  &  6  Vict,  c  97,  s.  8.  [He  then  argued, 
that,  at  all  events,  the  14  Geo.  3  was  repealed  by  the  new 
Building  Act,  7  &  8  Vict,  c  84,  s.  1 ;  but  the  Court  inti- 
mated a  clear  opinion  that  that  act  was  not  retrospective  in 
its  operation,  and  did  not  apply  to  actions  previously  com- 
menced.] 

Secondly,  the  statutory  general  issue  having  been  taken 
away  by  the  5  &  6  Vict  c.  97,  the  question,  whether  the 
venue  ought  to  have  been  laid  in  Middlesex,  does  not  arise 
here,  for  such  defence  ought  to  have  been  specially  pleaded. 
The  plaintiff  proves  a  trespass  in  the  county  of  Surrey : 
what  answer  is  there  to  that,  under  the  general  plea  of 
not  guilty  ?    In  Bayes  v.  Hewetson  (</),  which  was  a  local 

(a)  Which  repeab  all  clauses  give  any  special  matter  in  evi- 

and  provisions  in  any  act  or  acts  dence  under  it. 

**  commonly  called  public  local  {h)  4  Rep.  76  a. 

and  personal,  or  local  and  perso-  (c)  12  M.  &  W.  234. 

nal,  or  of  a  local  and  personal  {d)  2  Bing.  N.  C.  575  ;  2  Scott, 

nature,"  giving  power  to  plead  831. 
the  general  issue  only,  and  to 


BILART  VACATION,   9  VICT.  247 

action^  the  venue  was  laid  In  Middlesex,  though  the  lands  ^  1846. 
lay  in  Surrey ;  but  as  the  locality  did  not  appear  on  the 
face  of  the  declaration,  and  no  issue  was  raised  upon  it,  it 
was  held  that  the  defendant  was  not  on  that  ground  enti- 
tled to  a  nonsuit.  Here  the  declaration  alleges  a  trespass 
in  Surrey,  and  a  trespass  in  that  county  is  proved  by  the 
evidence.  Suppose  the  objection  had  been,  not  wrong 
venue,  but  want  of  notice  of  action :  could  the  defendant 
have  availed  himself  of  that  under  not  guilty  ?  He  ought 
to  have  pleaded  spedally,  that  the  act  was  not  done  under 
the  authority  of  the  Building  Act.  At  common  law,  all 
that  would  be  traversed  by  the  plea  of  not  guilty  would  be 
the  fact  of  the  trespass,  and  the  plaintiff's  title  to  the  close 
in  which  &c. ;  under  the  New  Rules,  which  are  of  statutory 
force,  the  former  only.  The  defendant's  argument  must  go 
to  the  extent,  that  tender  of  amends  before  action  brought 
could  have  been  given  in  evidence  on  this  record  Davey 
V.  Wame  (a)  is  on  this  point  a  direct  authority  for  the  * 
plaintiff. — ^The  Court  then  called  on 

Martin,  contriL — ^First,  the  right  given  by  the  14  Geo. 
3,  c.  78,  s.  100,  of  pleading  the  general  issue,  and  giving  the 
special  matter  in  evidence,  is  not  taken  away  by  the  5  &  6 
Vict  c  97, 8.  3,  for  the  former  statute  cannot  be  considered 
a  local  and  personal  act  Hollands  case  is  not  in  point 
Lord  Coke\f9A  there  discusong  a  different  question;  name- 
ly, what  acts  the  judges  were  bound  to  take  notice  of,  and 
what  not.  There  is  now  no  such  distinction  as  between 
'^ general"  and  '^ special"  statutes.  The  nature  of  the 
particular  act  must  be  taken  with  respect  to  its  parUament" 
ary  meaning.  This  statute  is  printed  and  classed  among 
the  public  acts.  Probably  it  would  be  a  special  statute 
within  Lord  Coke^$  doctrine,  but  it  is  not  therefore  a  local 
and  personal  act.    It  is  published  in  the  body  of  the  statute- 

(a)  14  M.  &  W.  199. 
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1846.  book,  numbered  with  the  Boman  numerals,  and  precedied 
and  followed  by  public  acts.  The  same  book  tells  you 
what  is  the  meaning  of  "  acts  commonly  called  public 
local  and  personal"  acts;  namely,  local  and  personal  acts 
printed  as  such,  and  having  a  clause  declaring  them  to  be 
public  acts,  i.  e.  public,  so  as  to  be  taken  notice  of  without 
being  specially  pleaded.  This  clearly  is  not  an  act  commonly 
called  a  public  local  and  personal  act  The  fbllovmig 
words  of  the  5  &  6  Vict  c.  97,  "  local  and  personal  acts,** 
refer  to  such  acts  of  the  same  nature  as  do  not  contain 
that  clause ;  and  the  words  '^  acts  of  a  local  and  personal 
nature"  are  used  in  a  still  more  limited  sense,  as  divorce  acts, 
&C.  In  Cock  V.  Gent^  Gumejfy  B.,  says,  **  The  statute  applies 
to  acts  commonly  called  local  and  personal  This  is  printed 
as  a  local  and  personal  act"  And  Lord  Abinger,  C.  B.,  says, 
**  If  the  law  takes  no  notice  of  such  acts,  you  must  refer  to 
the  parliamentary  meaning^  \Parhey  B. — All  that  that  case 
decided  was,  affirmatively,  that  a  Court  of  Bequests  Act, 
printed  among  the  local  and  personal  acts,  was  within  the 
repealing  clause  of  the  5  &  6  Vict,  c  97.]  K  this  be  a  local 
and  personal  act,  so  is  the  Central  Criminal  Court  Act, 
which  really  outrages  every  principle  of  common  sense. 
\PoUocky  C.  B. — ^The  statute  as  to  the  vend  of  coab  in  Lon- 
don is  printed  among  the  local  and  personal  acts.  Whether 
such  acts  are  printed  in  one  part  of  the  statute-book  or 
another,  depends  on  whether  certain  fees  are  taken  upon 
ihem  or  not  But  the  5  &  6  Vict  c.  97,  intended  to  go 
beyond  those  commonly  called  local  and  personal  acts,  and  to 
include  all  (whether  passed  before  or  since  1797,  when  the 
present  division  of  the  statutes  was  first  made)  which  were  of 
a  local  and  personal  nature."]  This  was  an  act  passed  for  the 
benefit  of  the  public  generally,  and  operates  on  a  very  great 
extent  of  property;  and  the  intention  of  the  Legislature,  as 
to  the  light  in  which  it  should  be  considered,  is  shewn  by 
the  concluding  section. 
Secondly,  the  fact,  that  the  venue  ought  to  have  been  laid 
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in  Middlesex,  need  not  be  specially  pleaded ;  for  thi»  is  a  ig46. 
matter  collateral  to  the  pleading,  and  to  which,  by  the  ex- 
press words  of  the  statute,  the  Judge  is  to  give  effect  at  the 
trial.  There  are  but  two  classes  of  pleas, — ^traverses,  and 
pleas  in  confession  and  avoidance.  A  defence  of  this  nature 
would  fall  within  neither  class.  The  100th  section  says, 
that  "  every  such  action  or  suit,  the  cause  whereof  shall 
arise  in  any  part  of  the  limits  aforesaid  out  of  the  city  of 
London,  shall  be  laid  and  tried  in  the  county  of  Middlesex, 
and  not  elsewhere."  That  is  a  provision  of  which  the  Judge 
at  the  trial  is  to  take  notice,  and  to  which  he  is  to  give 
effect  The  Legislature  has  declared,  that  the  laying  of  the 
venue  in  any  other  county  shall  be  an  answer  to  the  action ; 
and  it  is  the  duty  of  the  Court  to  give  effect  to  that  declar- 
ation. Who  is  to  judge  whether  due  notice  of  action  has 
been  given,  the  Court  or  the  jury?  Surely  the  former. 
Bayer  v.  Hewetsan  is  no  authority  to  the  contrary:  no  legis- 
lative enactment  was  there  in  question. 

Unihanhf  in  reply. — The  mere  circumstance  of  a  statute 
being  printed  among  the  public  acts  of  Parliament  does  not 
go  to  prove  that  it  is  a  general  act.  The  stat.  14  Geo.  3, 
c.  52,  for  lighting  Grosvenor-square,  is  printed  among  the 
public  general  acts,  and  has  a  clause  declaring  it  to  be  a 
public  act ;  yet  it  surely  would  not  be  contended  that  that 
is  not  an  act  of  a  local  and  personal  nature.  Many  road 
and  canal  acts,  also,  are  to  be  found  printed  among  the 
public  general  acts.  So,  also,  the  13  Geo.  3,  c  75,  for  en- 
abling certain  persons  to  dispose  of  some  houses  in  London 
by  way  of  lottery.  The  clause  declaring  it  to  be  a  public  act 
has  no  effect  in  making  it  a  general  act :  Brett  v.  Beaks  (a). 
The  very  titie  of  the  14  Geo.  3,  c  78,  and  many  of  the  clauses, 
(e.  g,  88.  33  and  37),  shew  it  to  be  of  a  local  and  personal  na- 
ture.   Then,  as  to  the  necessity  of  a  special  plea  as  to  the 

(a)  Moo.  &  Mai.  421. 

VOL.  XV.  8  M.  W. 


RiCHAaDS 


Easto. 
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1846.         venue,  it  is  incorrect  to  say  that  every  special  plea  must  ne- 
cessarily be  in  confession  and  avoidance.  The  plea  of  the  Star 
V.  tute  of  Limitations  is  an  instance  to  the  contrary:  it  goes  to 

the  remedy  only,  not  to  the  right.  [Parke,  B. — So  also,  the 
plea  that  an  attorney  has  not  delivered  a  signed  bill.]  The 
implied  confession  contained  in  such  pleas  is  sufficient ;  as 
in  this  instance,  that  the  acts  were  done  under  the  authority 
of  the  Building  Act  The  provision  of  the  108th  section, 
that,  ^*  if  any  such  action  or  suit  be  laid  in  any  other  county 
or  place  than  as  aforesaid,  then  the  jury  shall  find  for  ihe 
defendant  or  defendants  therein,"  means,  that  the  Judge 
shall  direct  the  jury  so  to  find,  when  the  defence  is  properly 
raised  by  plea.  [He  then  argued,  that  this  was  not  a  case 
in  which  the  defendant  could  be  said  to  have  acted  in  pur- 
suance of  the  Building  Act ;  that,  for  that  purpose,  the 
wall  in  question  must  be  shewn  to  be  a  party-wall ;  whereas 
the  wall,  which  was  the  subject  of  the  trespass,  was  built  on 
the  plaintifi^s  land,  and  belonged  exclusively  to  him.  On 
this  point,  he  cited  Edffe  v.  Parker  (a).  Knight  v.  Tur- 
quand(h\  Cook  v.  Leonard  {c\  and  Jones  v.  Goodayi^dy] 

Cur.  adv.  vult . 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — [Having  stated  the  pleadings,  and  the  facts 
set  forth  on  the  face  of  the  award,  he  proceeded :] — The  first 
question  which  the  arbitrator  refers  to  us  is,  whether  the  right 
of  pleading  the  general  issue,  and  giving  the  special  matter 
in  evidence,  by  the  stat.  14  Geo.  3,  c.  78,  is  taken  away 
by  the  stat.  5  &  6  Vict.  c.  97.  We  who  heard  the  argu- 
ment, my  Lord  Chief  Baron,  my  Brother  Piatt,  and  my- 
self, all  agree  that  the  right  was  taken  away. 


(a)  8  B.  &  C.  697.  (c)  6  B.  &  C.  361. 

(b)  2  M.  &  W.  101.  {d)  9  M.  &  W.  730. 


HILARY    VACATION,   9  VICT.  251 

That  statute  provides,  in  section  3,  that  so  much  of  any         1846. 
clause  or  provision  in  any  act  or  acts  commonly  called  pub-      J*'**'' 
he  local  and  personal,  or  local  and  personal,  or  in  any  acts  «• 

of  a  local  and  personal  nature^  whereby  any  party  or  parties 
are  entitled  or  permitted  to  plead  the  general  issue  only, 
and  to  give  any  special  matter  in  evidence  without  speci- 
ally pleading  the  same,  shall  be  repealed.     The  act  14  Geo. 
3,  c  78,  was  not  an  act  commonly  called  public  local  and 
personal,  for  that  designation  did  not  take  place  till  long 
ailer  the  statute  passed.    On  the  1st  May,  1797,  the  House 
of  Lords  resolved  that  the  King's  printer  should  class  the 
general  statutes  and  special,  the  public  local,  and  private,  in 
separate  volumes;  and  on  the  8th  May,  1801,  there  was  a 
resolution  of  the  House  of  Commons,  agreed  to  by  the 
House  of  Lords,  that  the  general  statutes,  and  the  "  public 
local  and  personal,"  in  each  session,  should  be  classed  in 
separate  volumes.     The  question,  however,  is,  whether  the 
act  does  not  fall  under  the  description  of  an  act  of  a  local 
and  personal  nature.     It  seems  singular  that  the  new  act, 
7  &  8  Vict  c  84,  should  not  be  classed  amongst  public 
local  and  personal  acts,  for  it  is  confined  in  its  operation  to 
the  district  in  and  about  the  metropolis,  with  power  to  her 
Majesty  to  extend  its  limits.     How  this  has  happened  can- 
not be  explained,  for  it  is  clearly  of  a  local  and  personal 
nature :  local,  as  being  confined  to  local  limits ;  personal,  as 
affecting  particular  descriptions  of  persons  only,  as  distin- 
guished from  all  the  Queen's  subjects.   The  14  Geo.  3,  c  78, 
is  of  the  same  character  in  its  general  scope ;  and  the  only 
doubt  that  can  be  raised  as  to  its  being  of  a  local  and  per- 
sonal character,  is,  that  it  is  not  of  a  local  and  personal 
character  only:  some  of  the  clauses  affecting  all  the  Queen's 
subjects,  as  the  84th  and  86th,  relating  to  accidental  fires; 
and  the  statute  is,  in  that  respect,  public.   If  the  defence  in 
an  action  arose  out  of  either  of  those  clauses,  it  would  pro- 
bably be  held  that  the  statutable  plea  was  not  taken  away. 
But  the  defence  in  this  case  arises  under  that  part  of  the 

82 
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1846.         act  which  is  not  public ;  in  all  other  respects  then,  so  far  as 

Richards     ^^  relates  to  accidental  fires,  the  act  falls  under  the  categoTj 

„^'  of  a  statute  of  a  local  and  personal  nature;  and  we  there- 

Easto.  ^  /•If. 

fore  all  agree,  that  the  statutable  plea  of  the  general  issue, 
whereby  to  give  the  spedal  matter  in  evidence,  was  taken 
away  in  this  case. 

The  only  remaining  question,  which,  according  to  the 
finding  of  the  arbitrator,  becomes  material,  is>  whether  the 
non-compliance  with  the  requisites  of  the  stat  14  Geo.  3, 
c  78,  could  be  given  in  evidence  on  the  ordinary  plea  of 
not  guilty. 

Unless  the  privities  are  meant  by  that  statute  to  be 
available  to  the  defendant,  and  a  good  defence  without  plead" 
inffy  or  independent  of  the  form  of  the  plea»  as  the  want  of 
an  apothecary's  certificate  has  been  held  to  be,  the  defend- 
ant cannot  avail  himself  of  that  defence  on  a  plea  of  not 
guilty,  which  merely  denies  the  fact  of  a  trespass  having 
been  committed.  The  case  referred  to  by  Mr.  Martin  (a), 
arising  on  the  acts  of  the  Court  of  Requests  for  the  district 
of  the  Peak,  was  of  the  same  character,  and  the  defence  was 
independent  of  the  form  of  the  plea.  We  think  the  mean- 
ing of  the  clause  (the  100th)  upon  which  the  question  arises 
is,  that,  under  the  plea  of  not  guilty  given  by  the  statute, 
the  non-compliance  with  the  terms  prescribed  should  be  a 
defence,  but  not  generally,  whatever  the  form  of  plea 
might  be.  The  clause  is  as  follows :  [His  Lordship  read 
it:] — '^  The  defendant  may  plead  the  general  issue,  and 
give  the  act  and  the  special  matter  in  evidence  at  any  trial 
to  be  had  thereupon.^  The  special  matter  which  the  defend- 
ant is  permitted  to  give  in  evidence  is  all  that  the  statute 
makes  a  defence ;  that  is,  either  that  the  act  was  done  by 
the  authority  of  the  statute,  when  the  defence  is  com- 
plete; or  that  it  was  done  in  pursuance  of  it  (in  the  sense 


(a)  See  C  T.  R.  248,  a  similar  clause  in  the  Sheffield  Act. 
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properly  given  by  the  decision  to  those  words),  in  which 
case  there  will  be  a  defence,  if  the  defendant  prove  that 
there  was  a  sufficient  tender  of  amends,  or  that  the  place 
was  within  the  statutable  limits,  and  the  venue  is  wrong ; 
or  unless  the  plaintiff  prove  that  the  action  was  commenced 
in  due  time,  (which  will  prim&  facie  appear  by  the  record), 
or  that  he  gave  a  notice  as  required  by  the  act.  We  think 
none  of  these  defences  are  available,  except  under  the  sta- 
tutable plea  of  not  guilty;  and  the  right  of  giving  evidence 
of  the  special  matter  under  that  plea  being  taken  away,  the 
defendant  must  plead  such  matter  specially,  in  order  to 
avail  himself  of  it.  The  rule  must  therefore  be  dis- 
charged. 

Rule  discharged. 


258 
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Hills  and  Another  r.  Suohrub. 


Fd.lS. 


Assumpsit.— The  declaration  stated,   that,   on   the  By  a  charter- 
2l8t  September,  1844,  by  a  certain  memorandum  in  writing  owner  of  the 
then  made  by  and  between  the  defendant,  therein  described  tha?  shSBAould 

proceed  direct  to 
Ichaboe,  and  there  load  a  fall  and  complete  cargo  of  guano,  by  the  ship's  boats  and  tackle,  and 
by  the  labour  of  the  crew,  and  being  so  loaded,  should  proceed  therewith  to  Cork  or  Falmoath, 
&G.,  and  deliTcr  the  same,  on  being  paid  freight,  at  4/.  15«.  per  ton,  restraint  of  princes  and 
rulers,  the  acts  of  God  and  the  Queen's  enemies,  fire,  and  perils  of  navigation,  always  excepted. 
Twenty- one  working  days  to  be  allowed  to  the  charterers,  if  the  ship  were  not  sooner  dis- 
chaiged,  at  the  port  of  unloading.  The  charterers  to  ship  bags  and  other  materials  requisito  for 
loading  the  ship,  and  to  supply  the  stores  for  the  vessel,  at  cash  prices,  for  the  voyage,  and 
to  deduct  the  amount  from  the  balance  of  freight ;  but  in  the  event  of  the  vessel  being  lost,  or 
any  other  unforeseen  causes  preventing  the  completion  of  the  charterparty,  the  owner  agreed  to 
pay  the  charterers  the  amount  of  their  disbursements  for  such  stores. 

To  a  declaration  on  this  charterpsrty,  alleging  as  a  breach  of  it,  that  the  defendant,  the  ship- 
owner, did  not  load  a  lull  and  complete  cargo  of  guano  on  board  the  ship  at  Ichaboe,  he  pleaded 
a  plea,  which  stated,  in  substsnce,  that  he  was  prevented  from  doing  so  by  an  unforeseen  cause, 
namely,  that  on  the  arrival  of  the  ship  at  Ichaboe,  and  within  a  reasonable  time  afterwards,  no 
guano  was  to  be  found  there ;  and  that  he  had  paid  to  the  plaintiffs  the  amount  of  their  dii- 
bursements  for  stores  for  the  vessel. 

Held,  that  this  plea  was  bad  in  substance,  for  that  the  fact  of  no  guano  being  to  be  found  was 
not  such  an  **  unforeseen  cause  preventing  the  completion  of  the  charterparty,"  as  entitled  the 
defendant  to  pay  the  amount  of  the  disbursements,  and  treat  the  charterparty  as  at  an  end,  but 
that  he  was  nevertheless  bound  by  his  positive  contrsct  to  load  a  full  cargo. 
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1S46.  as  owner  of  the  ship  called  the  ^^  Seppings,"  &C.5  and  the 
pl&intaffs,  the  plamtiffs  and  the  defendant  then  agreed  that 
the  said  ship  should  proceed  direct  to  Ichaboe>  one  of  the 
Guano  islands,  on  the  west-coast  of  Africa,  and  there  load 
a  full  and  complete  cargo  of  guano,  free  from  dirt  and  rub- 
bish, and  in  as  dry  a  state  as  practicable,  by  the  ship's 
boats  and  tackle,  and  by  the  labour  of  the  crew,  &c. ;  and 
being  so  loaded,  should  therewith  proceed  to  Cork  or  Fal- 
mouth for  orders,  which  were  to  be  in  waiting  at  both 
ports,  whether  to  dischai^e  there  or  at  a  safe  port  in  the 
United  Kingdom,  and  deliver  the  same,  on  being  paid 
freight,  at  the  rate  of  4/.  I5s.  sterling  per  ton ;  and  which 
freight  the  plaintiffs  thereby  bound  themselves  to  pay 
for  every  ton  of  guano  so  delivered  at  the  port  of  dis- 
charge, restraint  of  princes  and  rulers,  the  acts  of  God  and 
the  Queen's  enemies,  fire,  and  all  and  every  the  dangers  and 
accidents  of  the  seas,  &c.,  always  excepted ;  the  freight  to 
be  paid,  one-third  on  arrival  at  the  port  of  discharge,  and 
the  balance  by  one  approved  bill  on  London  at  three 
months'  date,  or  in  cash,  under  discount,  at  the  plaintiffs' 
option.  Twenty-one  working  days  were  to  be  allowed  the 
plaintiffs,  if  the  ship  was  not  sooner  discharged  at  the  port 
of  unloading,  and  ten  days  on  demurrage,  over  and  above 
the  said  laying  days,  at  £7  per  day.  The  plaintiffs  to  ship 
bags  and  other  materials  requisite  for  loading  the  ship ;  the 
vessel,  upon  her  return,  if  in  London,  to  be  addressed  to 
Messrs.  Cramond  &  Schuyler.  The  cargo  to  be  taken  from 
alongside  the  vessel  at  the  expense  and  risk  of  the  plaintiffs, 
and  the  plaintiffs  to  supply  the  stores  for  the  said  vessel,  at 
cash  prices,  for  the  voyage,  and  deduct  the  amount  from 
the  balance  of  freight ;  but,  in  the  event  of  the  vessel  being 
lost,  or  any  other  unforeseen  cause  preventing  the  comple- 
tion of  this  charterparty,  the  defendant  thereby  agreed  to 
pay  the  plaintiffs  the  amount  of  the  disbursements  for  the 
stores  supplied  by  him  to  the  ship.  The  declaration  set 
forth  other  stipulations  of  the  charterparty,  not  material  to 
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this  report;  it  then  alleged  mutual  promises,  and  averred  1846. 
that  the  plaintiffs  shipped  on  board  the  vessel  the  hags  and 
other  materials  requisite  for  loading  the  ship,  and  supplied 
the  necessary  stores ;  and  that,  although  the  defendant  was 
not  prevented  by  restraint  of  princes^  &c.  &c.,  from  ful* 
filling  the  agreement  on  his  part,  and  although,  within  a 
reasonable  time,  the  plaintifis'  said  orders,  directed  to  the 
captain  at  Cork  and  Falmouth,  which  were  in  waiting  at 
both  ports  at  the  arrival  of  the  ship  at  Falmouth,  and 
thereby  directed  that  the  ship  should  proceed  to  London  to 
discharge  her  cargo,  and  although  the  plaintiffs  were  always 
ready  and  willing  to  take  such  cargo  from  alongside  the 
vessel  at  their  own  expense  and  risk,  and  to  pay  freight  for 
the  same  according  to  the  said  indenture,  &c.,  of  which  pro- 
ceeding the  defendant  had  notice ;  and,  although  the  said 
ship  did,  to  wit,  on  &c.,  proceed  direct  to  Ichaboe  aforesaid, 
and  arrived  there,  to  wit,  on  &c.,  and  although  a  reasonable 
time  for  her  to  load  the  cargo  in  the  said  memorandum 
mentioned  at  Ichaboe  aforesaid,  and  to  proceed  therewith 
to  Coric  or  Falmouth,  and  thence  to  London,  elapsed  before 
the  commencement  of  this  suit;  yet  the  defendant  has  dis- 
regarded the  said  memorandum  and  his  promise,  in  this,  to 
wit,  that  the  said  ship  did  not,  at  Ichaboe  aforesaid,  load  a 
full  and  complete  cargo  of  guano,  free  from  dirt  and  rub- 
bish, &C.  &C.,  by  the  ship's  boats  and  tackle,  and  by  the 
labour  of  the  crew,  but,  on  the  contrary  thereof,  loaded  a 
very  small  quantity,  to  wit,  twenty  tons  of  guano,  and  no 
more,  and  the  same  was  full  of  dirt  and  rubbish,  &c.  &c. 

The  defendant  pleaded,  that,  the  plaintiffs  having  sup- 
plied the  stores  for  the  said  vessel  at  cash  prices,  amount- 
ing to  the  sum  of  18321  158.  for  the  said  voyage,  the  said 
ship  did,  afler  the  making  of  the  said  memorandum  or 
charterparty,  to  wit,  on  &c.,  proceed  direct  to  Ichaboe 
aforesaid,  and  arrived  there,  to  wit,  on  &c. ;  and  that,  upon 
and  aflcr  the  arrival  of  the  said  ship  at  Ichaboe  aforesaid, 
certain,  to  wit,  the  said  unforeseen  causes  preventing  the 
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1846.  completion  of  the  said  memorandum  or  charterparty,  men- 
tioned and  provided  therein,  arose,  that  is  to  say,  the  un- 
foreseen causes  as  hereinafter  mentioned,  which  then  and 
there,  and  afterwards,  wholly  prevented  the  completion  of 
the  said  memorandum  or  charterparty :  and  the  defendant 
in  fact  says,  that  upon  and  afler  the  arrival  of  the  ship  at 
Ichaboe  aforesaid,  and  within  a  reasonable  time  and  with  all 
reasonable  despatch  after  the  arrival  of  the  said  ship  at  Icha- 
boe aforesaid,  the  master  and  crew  of  the  said  ship,  to  wit, 
Charles  Grant,  then  being  the  master  of  the  sud  ship,  and 
one  William  Hall,  being  then  chief  mate  of  the  same,  and 
eight  other  persons  of  the  crew  of  the  said  ship,  landed  at 
Icliaboe  aforesaid,  with  the  ship's  boats  and  tackle,  for  tlie 
purpose  of  procuring  the  said  guano  in  the  said  memoran- 
dum or  charterparty  mentioned,  free  from  dirt  and  rubbish, 
and  in  as  dry  a  state  as  practicable,  wherewith  to  load  a  full 
and  complete  cargo  in  and  on  board  the  said  ship,  in  fulfil- 
ment of  the  terms  and  conditions  of  the  said  memorandum 
or  charterparty;  yet  the  sud  defendant  avers,  that  there 
was  not,  at  the  time  the  said  persons  so  landed  on  the  said 
island  for  the  purpose  aforesud,  nor  within  a  reasonable 
time  thereafter,  any  guano  as  in  the  said  memorandum  or 
charterparty  specified,  free  from  dirt  and  rubbish,  to  be 
had,  procured,  or  obtained,  wherewith  to  load  a  full  and 
complete  cargo,  or  any  part  thereof,  for  the  said  ship^  or  to 
be  had  or  procured  in  or  upon  the  said  island :  whereupon, 
and  by  reason  of  such  unforeseen  cause  as  aforesaid  pre^ 
venting  the  completion  of  the  said  memorandum  or  charter- 
party,  the  said  ship  afterwards,  to  wit,  on  the  17th  day  of 
September,  1845,  necessarily  and  unavoidably  returned 
from  Ichaboe  aforesaid,  without  a  full  and  complete  cargo 
of  guano,  free  from  dirt  and  rubbish,  as  in  the  said  memo- 
randum specified,  or  any  part  thereof:  and  thereupon  after- 
wards, and  after  the  return  of  the  said  ship  from  Ichaboe 
aforesaid  to  England  (the  plaintiffs  and  defendant  then  hav- 
ing notice  of  the  premises  aforesaid),  the  defendant,  to  wit. 
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on  &c.,  pursuant  to  the  terms  and  conditions  of  the  said         1846. 
memonmdum  or  charterparty,  paid  to  the  plaintiffs  the  said 
amount  of  the  said  disbursements  in  the  said  memorandum 

• 

or  charterpartj  provided^  and  in  the  said  first  count  men- 
tioned, for  the  stores  so  supplied  by  them  to  the  said  ship, 
as  in  the  first  count  of  the  declaration  mentioned,  the  same 
amounting  to  the  said  large  sum  of  money,  to  wit,  to  the 
sum  of  183/.  ISs.f  according  to  the  terms  and  conditions  of 
the  said  memorandum  or  charterparty:  Wherefore  the  de- 
fendant saith,  that  the  plaintiffs  ought  not  to  have  or  main- 
tain their  aforesaid  action  thereof  against  the  defendant ; 
and  this  the  defendant  is  ready  to  verify,  &c. 

Special  demurrer,  assigning  for  causes  (inter  alia),  tiiat 
the  plea  improperly  assumes  that  the  stipulation  in  the  said 
memorandum  contained,  providing  for  the  event  of  the  said 
vessel  being  lost,  or  any  other  unforeseen  causes  preventing 
completion,  imports  tiiat  the  defendant  was  not  to  be  liable 
for  the  breach  of  the  said  contract  to  load,  proceed  with, 
dischai^e,  and  deliver,  as  therein  mentioned,  such  caigo  of 
guano  as  aforesaid,  in  the  event  of  any  imforeseen  causes 
preventing  the  defendant  from  performing  such  contract; 
whereas  the  said  stipulation  imports  no  more  than  that,  in 
the  event  thereby  provided  for,  the  defendant  was  to  pay 
to  the  plaintiffs  the  amount  of  their  disbursements  for  stores 
supplied  by  them  to  the  ship  for  the  voyage;  and  that, 
though  the  plea  does  not  deny  in  any  way  either  the  con- 
tract or  the  breach  of  contract  above  alleged,  or  the  aver- 
ment in  the  declaration  that  the  defendant  was  not  pre- 
vented from  performance  by  restraint  of  princes,  &c, 
yet  the  defendant  attempts  to  deny  his  liability  for  such 
breach ;  and  further,  that  the  inability  of  the  defendant,  by 
reason  of  the  matters  in  the  plea  mentioned,  to  perform  his 
contract,  affords  no  defence  in  law  to  the  plaintiffs^  claim 
for  damages  for  the  non-performance  of  it,  &c.  &c. 

Joinder  in  demurrer. 
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1846.  J'  Henderson,  in  support  of  the  demurrer. — This  charter- 

party  differs  in  an  important  respect  from  all  those  upon 
which  such  questions  have  arisen  in  reported  cases.  In  all 
of  them,  the  charterer  expressly  or  impliedly  stipulated  to 
provide  a  cargo,  and  was  bound  to  a  particular  number  of 
days  for  loading.  Here  he  does  not  contract  to  provide 
any  cargo,  but  the  owner,  on  the  other  hand,  expressly  and 
unqualifiedly  contracts  to  load  a  full  and  complete  carga 
[Parke,  B. — He  probably  never  intended  so  to  contract,  but 
only  to  load  a  cargo  of  guano,  if  guano  were  found.]  This 
is  a  peculiar  case,  in  which  the  owner  might  reasonably  so 
contract,  because  nothing  more  was  necessary  than  the 
mere  personal  labour  of  the  master  and  crew :  it  is  distinct 
in  its  nature  from  any  other  cargo.  [He  cited  Blight 
y.Page{a\  and  Paramour  v.  Jardfey(i).] — ^The  Court 
called  on 

Hoggins,  contrd.. — First,  this  declaration  is  bad.  The 
contract  mentioned  in  the  charterparty  is  merely  a  contract 
by  the  owner  to  load  a  cargo  of  guano,  not  to  get  and  load 
it.  His  obligation  is  limited  to  the  loading  in  the  manner 
pointed  out,  with  ship's  tackle  and  crew :  and  it  was  the 
the  charterer's  duty  to  provide  the  cargo  for  that  purpose. 
The  owner's  contract  is  satisfied,  if,  with  his  crew,  he  loads 
the  cargo  provided  by  the  charterer.  [Parke,  B. — In  that 
case,  the  contract  would  have  been  to  receive  and  load  the 
cargo  received  from  the  charterer,  and  there  would  have  been 
lay  days  for  loading ;  but  that  is  not  so  here.  Rolfe,  B. — 
Who  was  to  get  the  cargo  ?]  The  charterers'  factor  there. 
[Parke,  B. — Is  a  factor  to  be  found  in  the  island  of  Ichaboe  ? 
Very  probably  the  defendant  meant  only  to  get  the  cai^o, 
if  it  was  to  be  found ;  but  he  has  not  said  so.     The  case  is 

(a)  3  Bos.  &  P.  205,  n.  {h)  Plowd.  539. 
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like  that  of  The  Marquis  of  Bute  y.  Thomp8(m{a)i  the  de*  1846. 
fendant  has  entered  into  a  positive  contract,  and  he  must 
perform  it]  It  is  submitted,  that  this  is  no  more  than  the 
ordinary  contract  between  the  charterer  and  the  shipowner. 
[Parhe^  B. — No ;  quite  otherwise :  the  ordinary  contract  is 
to  recdve  the  cai^o  from  the  agents  of  the  charterer,  with 
hiy  days  for  loading.  There  is  no  doubt  as  to  this  part  of 
the  case;  the  defendant  has  undertaken  to  load  the  cargo, 
and  he  must  load  it] 

Secondly,  the  case  mentioned  in  the  plea  is  specially  pro- 
vided for  by  the  charterparty,  when  it  stipulates,  that,  in 
the  event  of  any  unforeseen  causes  preventing  the  com- 
pletion of  the  charterparty,  the  defendant  shall  repay  the 
plaintiffs  the  amount  of  their  disbursements  for  the  ship's 
stores  for  the  voyage.  [/Virie,  B. — That  only  provides  for 
the  repayment  of  the  disbuiBcments :  it  does  not  say,  that* 
if  unforeseen  causes  should  arise  to  prevent  the  getting  of 
the  guano,  the  charterparty  shall  be  at  an  end.]  It  must 
reasonably  be  so  interpreted ;  because  it  cannot  mean  that 
the  owner  is  to  be  at  all  the  expense  and  responsibility  of 
the  voyage,  and  then  to  be  liable  for  not  supplying  a  cargo 
which  he  could  not  obtain.  The  return  of  disbursements 
must  be  applicable  to  that  case.  There  is  nothing  to 
shew  that  the  owner  is  to  be  an  insurer  of  a  full  cargo  of 
guano.  The  ''other  unforeseen  causes"  must  apply  to  such 
a  case  as  this.  The  words  are— ''  preventing  the  completion 
of  the  charterparty^^ — ^not  "  the  completion  of  the  voyage  ;** 
the  parties,  therefore,  do  not  contemplate  merely  the  loss  of 
the  ship  on  the  voyage,  but  the  occurrence  of  events  which 
may  defeat  the  performance  of  the  undertaking.  It  being 
mere  matter  of  speculation  whether  any  guano  was  lefl  on 
the  island  of  Ichaboe,  the  parties  thus  provide  for  the  event 
of  there  being  none.     [Parke,  B. — ^You  say,  if  anything  oc- 

(<i)  13M.&  W.487. 
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1846.  curs  to  prevent  the  completion  of  the  charterparty,  the  ad- 
vances are  to  be  repaid,  and  nothing  else:  the  other  side 
say,  that  it  is  only  an  advance  of  payment  by  way  of  freight, 
which,  if  no  freight  becomes  payable,  is  to  be  repaid;  but  in 
the  meantime  the  party  must  perform  his  contract,  which  is 
to  procure  and  load  a  full  cargo,  or  to  pay  damages  if  he  does 
not.  There  is  nothing  releasing  him  from  the  performance  of 
his  positive  contract.]  The  defendant  contends,  that  this  is 
in  the  nature  of  a  defeasance  on  the  whole  agreement,  which 
is  an  agreement  between  these  parties  as  co-adventurers. 
The  one  is  to  receive  freight,  if  the  adventure  is  successful ; 
if  it  be  not,  the  other  is  to  receive  back  his  stores,  and  the 
adventure  is  at  an  end.  It  cannot  have  been  intended,  that 
the  one  should  get  a  profit  by  the  rise  of  the  market,  whereas 
the  other  gets  nothing,  in  one  event,  but  a  mere  remunera- 
tion for  his  labour,  and  in  the  other  is  to  be  subject  to 
heavy  damages.  If  that  were  the  contract,  words  would 
have  been  introduced  guaranteeing  the  providing  of  guano 
at  all  events.  The  reasonable  construction  is,  that,  there 
being  no  cargo  to  be  obtained  of  which  the  plaintiff  could 
make  a  profit^  the  defendant  puts  him  beyond  loss  by  the 
return  of  his  advances. 

•A  Henderson^  in  reply,  was  stopped  by  the  Court. 

Parke,  B. — I  think  this  plea  is  bad  in  substance.  The 
question  arises  entirely  on  the  construction  of  this  charter- 
party.  The  first  part  of  it  provides,  that  the  ship,  of  which 
the  defendant  is  the  owner,  shall  proceed  direct  to  Ichabo^ 
and  there  load  a  full  and  complete  cargo  of  guano,  free  from 
dirt  and  rubbish,  &c.,  by  the  ship's  boats  and  tackle,  and 
the  labour  of  the  crew,  and,  being  so  loaded,  shall  proceed 
direct  to  Cork  or  Falmouth,  &c.  Then  follows  a  providon 
that  the  plaintiffs  shall  ship  bags  and  other  materials  requi- 
site for  loading  the  ship,  and  shall  supply  the  stores  for  the 
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vessel,  at  cash  prices,  for  the  vojage,  and  deduct  the  amount  1846. 
from  the  balance  of  freight;  and  then  a  clause  discharging 
the  charterer  from  liability  in  the  event  of  the  vessel  being 
lost,  or  of  any  other  unforeseen  causes  preventing  the  com- 
pletion of  the  charterparty ;  but  there  is  no  provision  for 
his  dischai^e  in  the  case  of  inability  to  find  a  cargo  of  guano ; 
and  in  the  clause  providing  for  the  lay-days,  there  is  no 
mention  of  days  for  loading  the  cargo.  If  the  instrument 
stopped  here,  there  could  be  no  doubt  that  this  is  an  abso- 
lute stipulation  to  provide  a  full  cargo  of  guano,  and,  how- 
ever he  may  be  prevented  from  doing  so,  that  the  defend- 
ant would  be  bound  by  that  stipulation.  He  is  to  receive 
freight  at  a  high  rate,  and  it  looks  very  much  like  a  con- 
tract for  supplying  guano  at  that  price.  But  then  Mr. 
Hoggins  contends,  that,  inasmuch  as  it  is  provided,  that  in 
tiie  event  of  any  unforeseen  cause  preventing  the  completion 
of  the  charterparty,  the  defendant  is  to  pay  the  plaintiffs 
the  amount  of  the  disbursements  for  the  stores  supplied  by 
them  to  the  ship,  and  as  it  could  not  be  foreseen  that  guano 
would  not  be  found  at  Ichaboe  in  sufficient  quantity  to 
load,  he  is,  in  such  an  event,  discharged  from  liability  on 
repayment  of  the  amount  of  such  disbursements ;  but,  on 
fully  considering  that  clause,  from  which  alone  any  doubt 
could  arise,  it  seems  to  me  that  none  really  exists.  The 
stipulation  of  the  plaintifis  is  in  reality  nothing  more  than 
a  stipulation  to  pay  the  amount  of  the  necessary  disburse- 
ments for  stores  for  the  voyage,  in  advance  of  the  freight ; 
then,  if  tiie  ship  be  lost-,  or  any  other  unforeseen  cause  arise 
to  occasion  a  loss  of  the  freight,  the  charterer  is  to  be 
repaid  that  advance.  If  the  parties  meant  to  refer  to  any 
unforeseen  cause  which  might  prevent  the  loading  of  a  cargo, 
they  would  have  sud  so;  but  they  have  not;  they  have 
only  sud,  that  if  the  plaintiff  do  not  repay  himself  his  ad- 
vances from  the  freight,  the  defendant  shall  repay  it.  But 
if  the  defendant  do  not  perform  his  positive  contract,  by 
loading  a  cargo,  he  is  to  be  answerable  in  damages,  to  be 
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1S46L  meaffOfed,  of  eoone,  bjr  the  market  priee  of  the  guano:  if 
"^;;[2r  it  ™«.  the  damages  will  be  tofaetantial ;  if  it  fills  below 
the  freight,  thej  will  be  nomioaL  It  is  a  pootire  obligation 
to  [ffocure  and  load  a  caigo;  and  the  case  resembles  that  of 
771^  MarquU  cf  Bute  t.  Thompwom,  (a),  where  there  was  an 
absolute  corenant,  bjr  a  lessee,  to  raise  a  certain  quantity  of 
ooals  in  each  year,  and  it  was  held  to  be  no  answer  that  no 
coals  were  to  be  got.  Our  judgment  will  therefore  be  for 
the  plaintiflSk 

BoLFE,  B. — ^I  am  of€  ^^  tMBtt  MJUMfc,  ^Thg  exceptions 
in  this  diarterpar 
of  princes  and  mi 
mies,  fire,  and  tb 
minor  stipulation, 
for  the  TCBsel,  at 
the  balance  of  fre 
vessel,  or  any  otl 
pletion  of  the  ch^ 
disbursements.  ^. 
may  possibly  nevt 
a  stipulation  for  t 
fendant;  but  thit 
earlier  part  of  tbi 
positively  contrac 

Platt,  B.— T1 
a  full  cargo  of  gi* 

Ichaboe,  by  the  e  *  1      • 

of  the  crew.  U 
engrafted,  within 
we  are  to  read  th* 
it  comes  within  t 
That  stipulation  i 


HILABT   VACATION,   9  VICT.  268 

necessary  for  tiie  voyage  at  cash  prices,  and  deduct  the  1846. 
amount  from  the  balance  of  freight ;  and,  on  the  other  hand, 
that  in  the  event  of  the  vessel  being  lost,  or  of  any  other  un- 
foreseen event  preventing  the  completion  of  the  charterparty, 
the  defendant  shall  repay  them  that  amount.  It  is  clear,  as 
my  Brother  Parke  has  said,  that  this  payment  was  merely  a 
payment  beforehand  of  freight  to  be  earned ;  and  all  the  re* 
payment  is  of  the  amount  not  earned ;  but  it  leaves  all  the 
other  engagements  of  the  charterparty  untouched ;  and  the 
defendant,  therefore,  is  liaUe,  on  his  express  contract,  to 
load  a  cargo,  and  is  without  defence  to  thb  action. 

Judgment  for  the  plaintiff. 


Edward  Slatee  and  Maria  Akk,  his  Wife,  v.  FA.  21. 

Dangerfield. 

X  HIS  was  an  action  of  detinue  for  the  title-deeds  of  an  a  testator  de- 
estate,  of  which  the*decIaration  alleged  that  the  phdntifis  \^  gnndmm, 
were  lawfully  possessed,  as  of  their  own  property,  in  right  ?l^"  *®  ^^ 
of  the  plaintiff  Maria  Ann.     The  defendant  pleaded  non  and  to  the  use 
detinet;  secondly,  that  the  plaintiffs,  in  right  of  the  said  d.,  for  the 
Maria  Ann,  were  not  possessed  as  of  their  own  property  J^™  Hfe*^"and' 

from  his  de- 
cease, UDto  and 
to  the  Qse  of  all  and  every  the  /«q/ii/  itme  of  the  said  G.  D.,  their  heirs  and  assigns  for  ewer, 
eqnallj,  as  tenants  in  common  and  not  as  joint-tenants,  when  and  as  he,  she^  or  ther  should 
attain  his,  her,  or  their  age  or  ages  of  twenty -one  years.  And  the  testator  derised  all  the 
residue  and  remainder  of  his  real  and  personal  estate  and  effects,  whatsoever  and  wheresoefer, 
not  before  otiierwiae  disposed  of»  to  his  daogfater,  6.  D.,  abaolntely,  for  her  own  sole  and  sepa- 
rate use. 

Heidf  that,  in  the  above  devise,  i$9Me  was  to  be  eonatmed  "  children/'  and  therefore  O.  D. 
took  an  estate  for  life  only,  with  remainder  to  his  children  as  purchasers,  and  not  an  estate  tail ; 
and  therefore  that,  on  his  death  without  issue,  S.  D.  took  under  the  residuary  devise,  notwith- 
standing a  deed  of  disentailer  executed  by  O.  D.  in  his  lifetime ;  for  a  deed  of  disentailer,  exe- 
cuted under  the  3  &  4  Will.  4,  c.  71,  has  no  effect  in  barring  future  contingent  eitatety  unlesa 
the  party  cxeoatiiig  it  was  in  foct  a  tenant  in  tail. 
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1846.         of  the  deedsi  &c.  in  the  declaration  mentioned. — Issues 
"sl]^       thereon. 

^*  By  consent  of  the  parties,  the  following  case  was  stated, 

under  a  Judge's  order,  for  the  opinion  of  this  Court : — 

Henry  Taylor,  of  Barking,  in  the  county  of  Essex,  car- 
penter, being  seised  in  his  demesne  as  of  fee  of  and  in 
the  hereditaments,  for  the  deeds  and  writings  relating  to 
which  this  action  is  brought  (and  which  are  hereinafter 
described  as  and  called,  '^  the  premises  in  question"),  on  the 
21st  day  of  August,  1823,  duly  made,  signed,  and  pub- 
lished his  last  will  and  testament  in  writing,  bearing  date 
the  same  day  and  year  aforesaid,  and  thereby  (amongst 
other  things)  gave  and  devised  the  premises  in  question  in 
the  words  following : — "  Also,  I  ^ve  and  devise  unto  my 
grandson,  George  Dangerfield,  all  those  three  freehold  mes- 
suages or  tenements  which  I  purchased  of  James  Hawkins 
Hayllar,  with  the  outhouses,  yards,  and  gardens  and  appur- 
tenances thereto  belonging,  situate  in  the  High-street  of 
Barking  aforesaid,  and  now  in  the  occupation  of  William 
Bowers,  John  Wallround,  and  William  Beed;  also  all 
that  freehold  piece  or  parcel  of  marsh  land  which  I  pur- 
chased of  James  Sanders,  Esq.,  called  Little  Paradise 
Marsh,  containing  by  estimation  four  acres  or  thereabouts, 
with  the  appurtenances  thereunto  belonging,  situate  in 
Barking  aforesaid,  and  now  in  the  occupation  of  James 
Crow,  his  under-tenants  or  assigns :  To  hold  the  same  unto 
and  to  the  use  of  my  grandson,  George  Dangerfield,  ^ra/t^ 
during  the  term  of  his  natural  life:  And  from  and  imme- 
diately afler  his  decease,  I  do  give  and  devise  the  same  unto 
and  to  the  use  of  all  and  every  the  lawful  issue  of  my  said 
grandson,  George  Dangerfield,  their  heirs  and  assigns  for 
ever,  equally,  as  tenants  in  common  and  not  as  joint-tenanta, 
when  and  as  he,  she,  or  they  shall  attain  his,  her,  or  their  age 
or  ages  of  twenty-one  years."  And  in  the  said  will  was  also 
contained  a  devise  and  bequest  of  the  residue  and  remainder 
of  the  real  and  personal  estate  of  the  said  testator,  in  the 
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words  or  to  the  effect  folIowiBg,  that  is  to  say :  ^'  Also  I  give        18^* 
and  bequeath  all  my  stock  and  utensils  in  trade^  houshold       Slatkr 
furniture,  plate,  linen,  and  china,  and  all  other  my  real  and  jy^^J^^^^^ 
personal  estate  and  ^ecU  whatsoever  and  wheresoever,  not 
hereinbefore  by  me  otherwise  disposed  of,  unto  my  said 
daughter,  the  wife  of  the  said  James  Dangerfield,  to  and 
for  her  own  sole  and  separate  use,  benefit,  and  disposal,  in- 
dependent of,  and  without  being  subject  or  liable  to,  the  debts, 
control,  management,  or  engagements  of  her  present  or  any 
future  husband  she  may  marry,  in  manner  hereinbefore 
mentioned.'' 

The  said  Henry  Taylor,  after  the  making  of  the  said 
will,  died  seised  of  the  said  premises  in  question,  and  with- 
out having  revoked  or  in  any  maimer  altered  the  same  will, 
leaving  the  stud  Greorge  Dangerfield  and  Sarah  Dangerfield 
respectively  him  surviving,  and  also  leaving  his  grandson, 
Henry  Wellington  Taylor,  his  heir-at-law,  and  which  sud 
will  was  duly  proved  in  the  proper  ecclesiastical  court. 

The  said  George  Dangerfield  entered  into  possession  of  the 
premises  in  question,  and  continued  possessed  thereof  until 
the  month  of  July,  1824,  when  he  departed  this  life  with- 
out having  had  any  issue.  The  said  Geoige  Dangerfield,  on 
the  16th  day  of  January,  1844,  by  an  indenture  of  disen- 
tailer,  duly  executed  by  the  said  George  Dangerfield,  Eliza, 
his  wife,  and  the  said  Henry  Wellington  Taylor,  conveyed 
the  premises  in  question  to  the  said  Henry  Wellington 
Taylor  and  his  heirs,  to  the  uses,  on  the  trusts,  and  for  the 
purposes  in  that  indenture  mentioned. 

The  said  Sarah  Dangerfield,  the  residuary  devisee,  de- 
parted this  life  in  the  month  of  May,  1837,  intestate,  leaving 
Henry  Dangerfield,  her  eldest  son  and  heir-at-law. 

The  said  Henry  Dangerfield,  on  the  1 3  th  day  of  Febru- 
ary, 1838,  duly  made  and  published  his  last  will  and  testa- 
ment  in  writing,  bearing  date  on  the  same  day  and  the  year 
last  aforesdd,  in  the  words  or  to  the  effect  following,  that 
is  to  say,  '*  First,  I  direct  that  all  my  just  debts,  funeral  ex*> 

VOL.  XV.  T  »L  W. 
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1846.  penses^  and  testamentary  chaises,  be  fiilly  paid  and  settled. 
Slatbk  After  which  I  bequeath  the  whole  of  my  property,  of  what- 
ever description^  anto  my  wife  Maria  Ann  Dangerfield^  for 
her  sole  use  and  benefit^  namely,  my  household  furniture, 
my  ready  money,  my  funded  property,  my  interest  in  the 
house  and  shop  I  occupy,  my  landed  property,  also  my 
plate,  and  any  kind  of  property  I  may  die  possessed  o^  for 
her  sole  use  and  benefit;  and  I  also  appoint  my  said  wife 
Maria  Ann  Dangerfield  my  sole  executrix." 

The  said  Henry  Dangerfield,  after  the  making  of  his 
said  will,  namely,  on  the  10th  day  of  April,  1839,  departed 
this  life  without  having  revoked  or  in  any  manner  altered 
the  same,  leaving  the  said  Maria  Ann  Dangerfield  his  widow 
him  surviving ;  and  the  said  will  was,  soon  after  the  decease 
of  the  said  testator,  duly  proved  in  the  proper  ecclesiastical 
court. 

The  said  Maria  Ann  Dangerfield,  after  the  decease  of 
her  said  husband,  namely,  on  the  20th  day  of  January, 
1844,  intermarried  with  and  became  the  wife  of  the  plain- 
tifi^,  Edward  Slater,  and  is  one  of  the  plaintifis.  The  de- 
fendant is,  and  was  before  and  at  the  commencement  of 
this  action,  in  the  possession  of  the  deeds  and  writings  for 
which  this  action  is  brought,  and  has  refused  to  deliver 
them  up  to  the  plaintifis,  or  to  either  of  them,  or  to  any 
one  on  their  or  either  of  their  behalves,  although  he  has 
had  due  notice  of  the  intermarriage  of  the  plaintifis,  and 
although  the  said  deeds  and  writings  have  been,  before  this 
action  brought,  and  since  the  intennarriage  of  the  plaintiffs, 
duly  demanded  of  him. 

Copies  of  the  said  wiUs  of  the  said  Henry  Taylor  and 
Henry  Dangerfield  respectively,  and  also  a  copy  of  the  said 
indenture  of  disentailer,  and  also  a  copy  of  the  issues  in 
this  cause,  are  contained  in  the  appendix  to  this  case,  and 
are  for  all  purposes  to  be  considered  as  constituting  a  part 
of  this  case,  and  by  the  Court,  counsel,  and  all  parties,  to 
be  used  and  referred  to  accordingly. 


V. 

Danobbvibld. 


HILABT  VACATION,   9  TIOT^  267 

The  queBtions  for  the  opinicHi  of  the  Court  ore : —  1846. 

l8t»  Whether  the  said  Greorge  Dangerfield  took  merely       slatbb 
an  estate  for  life  in  the  premises  in  question,  under  and  by 
^virtue  of  the  will  of  the  said  Henry  Taylor  ? 

2nd  Whether!  in  the  events  which  happened,  the  said 
Sarah  Dangerfield  took  an  estate  in  fee-simple,  expectant 
on  the  decease  of  the  said  George  Dangerfield  in  the  pre« 
mises  in  question,  under  and  by  virtue  of  the  said  will? 

If  the  Court  should  be  of  opinion,  that,  under  and  by 
virtue  of  the  said  will,  the  said  George  Dangerfield  took 
merely  an  estate  for  life,  and  that  the  said  Sarah  Danger- 
field  took  an  estate  in  fee-simple  in  remainder  in  the  pre- 
mises  in  question,  and  that  the  stiid  estate  was  not  defeated 
by  the  deed  of  disentailer,  then  the  defendant  agrees  that 
judgment  shall  be  entered  generally  for  the  plaintiffs,  by 
confession  of  the  defendant,  in  respect  of  all  the  deeds,  &c., 
mentioned  in  the  declaration,  damages  £8000,  (to  be  re- 
duced to  one  shilling  upon  the  delivering  up  of  the  said 
deeds,  &c) :  but  if  the  Court  shall  be  of  opinion  that  the 
said  George  Dangerfield  took  a  greater  estate,  or  that  the 
said  Sarah  Dangerfield  did  not  take  an  estate  in  fee-simple 
in  remainder  in  the  premises  in  question,  under  or  by  virtue 
of  the  said  will  of  the  said  Henry  Taylor,  or  that  the  same 
was  defeated  by  the  said  deed  of  disentailer,  then  the  said 
plaintiff  agree  that  a  judgment  shall  be  entered  against  the 
plaintiffs  of  liolle  prosequi ;  such  judgment  in  either  case  to 
be  entered  immediately  after  the  decision  of  this  cause,  or 
otherwise  as  the  Court  may  think  fit. 

The  case  was  argued  at  the  sittings  after  Trinity  Term, 
1845  (June  28),  by 

Smirke,  for  the  plaintiffs:  who  argued  that  the  word 
''issue,"  in  this  will,  was  used  by  the  testator  as  being 
synonymous  with  "  children ;"  that  he  appeared  in  various 
parts  of  the  will  to  use  the  two  words  indifferently,  having, 

t2 
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in  three  out  of  eleven  devises  to  grandchildren  and  their 
descendants,  used  the  word  '^  children  "  only,  in  others  the 
DANGBmriBLD.  ^^^  "issue"  only,  in  others  both  words;  while  the  con- 
cluding proviso,  which  overrode  them  all,  appeared  to  shew 
that  he  had  the  same  disposing  intention  as  to  all ;  that,  in 
the  direction  to  his  executors  to  apply  the  rents  for  the 
maintenance  of  the  issue  of  his  grandchildren,  it  was  clear 
he  could  not  mean  their  issue  generally,  that  is,  all  their 
descendants.  That  there  was  no  inflexible  rule  of  law  to 
prevent  this  construction  prevailing,  and  the  word  "issue " 
being  interpreted  to  mean  "  children,"  where  upon  the  whole 
will  such  appeared  to  be  the  intention  of  the  testator.  He 
contended,  therefore,  that  George  Dangerfield  took  for  lifb 
only,  and  that  on  his  death  without  issue,  the  residuary  devise 
took  effect  He  cited  and  commented  on  the  following  au- 
thorities : — FestiTiff  v.  Allen  (a).  Doe  d.  Hills  v.  Hopkmson  {b\ 
Merest  V.  James  (c)  Lees  v.  Maseley(d),  and  Greenwood  v. 
RothweU  (<?). 

Secondly,  he  contended,  that  the  words  of  the  residuary 
devise  carried  all  the  real  estate  which  remained  undis- 
posed of  by  the  devise  to  Greorge  Dangerfield  and  his 
children,  &c.,  to  Sarah  Dangerfield,  and  by  his  death  with- 
out issue,  her  estate  became  an  indefeasible  estate  in  fee. 
And,  lastly,  that  the  deed  of  disentailer  executed  by  Greoige 
Dangerfield  had  no  operation  to  defeat  that  estate,  for 
thaty  under  the  stat.  3  &  4  WilL  4,  c  74,  s.  3,  it  had  the 
effect  of  a  recovery  at  common  law  only  when  made  by  a 
tenant  in  taily  which,  for  this  part  of  the  argument,  he  was 
assumed  not  to  be. 

^  BovUly  contr^  urged,  that  there  was  no  such  expressed 


(a)  12  M.  &  W.  279.  {d)  1  Y.  &  C.  689. 

{h)  5  Q.  B.  223.  («)  5  Man.  &  G.  628. 

(c)  1  Brod.  &  B.  484. 
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intention  in  the  will,  to  use  the  word  ''  issue  "  as  a  word  of 
purchase,  as  the  Court  could  give  effect  to  consistently  with 
the  rules  of  law,  which  considered  it  as  a  word  of  limitation: 
that,  in  some  cases,  the  words  ''children,"  and  ''son,''  had 
even  been  held  to  be  words  of  Umitatian,  as  in  Robiruan  v, 
Roiinson(a)j  Sroadhurst  v.  Morris  (b),  MeUish  v.  Mellish  (c), 
and2>a«d.  Garrod  v.  Garrod(d);  but  that,  according  to 
all  the  authorities,  "  issue  "  was  prim&  facie  to  be  read  as  a 
word  of  limitation,  and  as  nomen  collectivum,  indicating  de- 
scendants of  every  d^ree,  and  being  equivalent  to  "  heirs  of 
the  body  " :  Doe  v.  Applin  («),  Denn  v.  Puchey  (y ),  Doe  d. 
Cock  V.  Cooper  ((g)y  Mogg  v.  Mogg  (A),  King  v.  BurchaU(i), 
Tate  V.  Gark  (A),  Jesson  v.  Wright  (Q,  Doe  d.  Atkinson  v. 
Featherstone(fny,  He  urged,  that  a  consideration  of  the 
other  parts  of  the  will  dded  this  construction :  first,  there 
were  no  children  in  existence  at  the  time  of  making  the 
will ;  secondly,  there  was  no  devise  over  on  failure  of  issue ; 
and,  upon  the  whole  context,  the  words  went  to  shew  that 
the  testator  meant  to  designate  a  class  through  which  the 
descent  was  to  pass ;  and  that  this  construction  avoided  all 
the  difficulty  which  arose  from  having  an  indefinite  class  of 
parties  to  take  under  the  devise.  That  there  were  many 
cases  shewing  that  the  words  of  division,  "  as  tenants  in  com- 
mon," would  not  prevent  an  estate  tail  from  being  acquired : 
Jesson  V.  Wright,  Doe  d.  Cock  v.  Cooper^  King  v.  SurchaR, 
Denn  v,  Puchey,  Bennett  v.  Earl  of  TankennUe  (n). 

Secondly,  he  contended  that  the  residuary  devise  passed 
an  estate  for  life  only,  and  not  a  fee ;  the  words  "all  other 
my  real  and  personal  estate,"  &a,  being  a  designation  of  the 

(a)  1  Burr.  38.  {h)  1  Meriy.  a54. 

(5)  2  B.  &  Adol.  1.  (0  1  Eden,  C.  C,  424 ;  4  T. 

(e)  2  B.  &  a  260.  R.  296,  n.  (d). 

(d)  2  B.  &  Adol.  87.  (k)  1  Beav.  100. 

(0  4  T.  R.  82.  (0  2  Bligh,  P.  C,  1. 

(/)  5  T.  R.  299.  (m)  1  B.  &  AdoL  944. 

ig)  1  East,  229.  (n)  19  Yes.  170. 


V. 

Danobbvixld. 


2T0  CASES  IN  THE  SXCHBQUBB, 

1846.        property y  not  of  the  interest:  and  dted  Doe  d.  Hurrdlr. 

SI.ATBB       HurreU  (a)  and  Doe  d.  Lean  v.  Lean  (Vy 

Thirdly,  that  even  if  Greoige  Dangerfield  took  an  estate 
for  life  only,  the  estates  in  his  children  were  contingent 
estates,  and  the  estate  wocdd  in  the  mean  time  vest  in  the 
heir-at-law ;  and  the  deed  of  disentaaler  had  the  same  effect 
as  a  fine  or  recovery  would  formerly  have  had,  in  divesting 
the  contingent  estates,  and  creating  a  tortious  fee. 

Smirhcy  in  reply,  relied  on  Leee  v.  Mosel^  and  Greenwood 
V.  RothweU{c). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — This  was  an  action  for  the  title  deeds  of  an 
estate  at  Barking,  and  tiie  only  question  is,  whether  the 
pkdntiSs  are  the  parties  entitied  to  the  land  to  which  the 
deeds  relate. 

The  question  arises  under  the  wiU  of  Henry  Taylor, 
which  bears  date  the  2l8t  August,  1823,  and  which,  so  far 
as  it  is  material  to  set  it  out,  is  as  follows: — ^'  Also  I  give 
and  devise  unto  my  grandson,  George  Dangerfield,  all  those 
three  freehold  messuages  or  tenements  which  I  purchased 
of  James  Hawkins  Hayllar,  with  the  outhouses,  yarda^  and 
gardens,  and  appurtenances  thereto  belonging,  sitoate  in  the 
JEIigh  Street  of  Barking,  aforesaid,  and  now  in  the  occupa- 
tion of  William  Bowers,  John  Wallrond,  and  William  Reed; 
and  also  all  that  freehold  piece  or  parcel  of  marsh  land,  which 
I  purchased  of  James  Sanders,  esquire,  called  Littie  Para- 
dise Marsh,  containing,  by  estimation,  four  acres  or  there- 

(a)  5  B.  &  Aid.  18.  stated  in  the  judgment,  that  it 

(b)  1  Q.  B.  220 ;  4  P.  &  D.  has  been  thought  mineceesary  to 
662.  report  the  aigument  in  greater 

(c)  The   arguments  and  au-  detail, 
thozities  in  this  case  are  so  folly 
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aboatfl^  with  the  appurtenances  therennto  belongings  sitiiate  1846. 
in  Barking  aforesaid^  and  now  in  the  occupation  of  his  Slatsb 
undertenants  or  assigns:  to  haU  the  same  unto  and  to  the  use  pAnauimui. 
of  my  MoidgTandton  Greorge  Dangerfield,  for  and  during  the 
term  of  his  natural  Kfe;  and  from  and  immediate^  after  his 
deeease,Idoffwe  and  devise  the  same  unto  and  to  the  useqfaU 
and  every  the  hwful  issue  of  my  said  grandson  George  Dan» 
ger/leldf  their  heirs  and  assigns  for  ever,  equally,  as  tenants 
in  common,  and  not  as  joint  tenants,  when  and  as  he,  she, 
or  they,  shall  attain  his^  her^  or  their  age  of  twenty-one  years/^ 
In  the  said  will  was  also  contained  a  devise  and  bequest  of 
the  residue  and  remainder  of  the  real  and  personal  estate  of 
the  said  testator  to  the  effect  following  (that  is  to  saj) : — 
*'  Also  I  give  and  bequeath  all  my  stock  and  utensils  in 
trader  household  furniture,  plate,  linen,  and  china,  and  all 
other  my  real  and  personal  estate  and  effects  whatsover  and 
wheresoever,  not  hereinbefore  by  me  otherurise  disposed  of, 
unto  my  said  daughter,  Sarah,  the  wife  of  the  said  James 
Dangerfidd,  to  and  for  her  sole  and  separate  use  and  bene- 
fit and  disposal,  independent  of  and  without  being  subject 
or  liable  to  the  debts,  control,  management,  or  engagements 
of  her  present  or  any  other  future  husband  she  may  marry, 
in  manner  hereinafter  mentioned." 

Henry  Taylor  died  seised  soon  afler  the  date  of  his  will, 
and,  on  his  death,  Greorge  Dangerfield  the  devisee  entered, 
and  being  seised,  he,  on  the  18th  of  January,  1844,  by  an 
indenture  of  disentails,  conveyed  the  property  in  question 
to  certmn  uses,  under  which  the  defendants,  claiming  title 
to  the  lands,  obtained  possession  of  the  deeds  in  question. 

In  July,  1844,  George  Dangerfield  died,  never  having 
had  any  issue.  Sarah  Dangerfield,  the  residuary  devisee, 
cBed  in  1837 ;  and  all  her  right  to  the  lands  in  question  under 
the  residuary  devise  has  become  vested  in  the  plaintiffs. 

This  action  is  brought  for  the  conversion  by  the  defend- 
ant of  the  deediB  in  question ;  and  it  is  admitted  that  a  ver- 
dict shall  be  entered  for  the  plaintiflfe,  if,  under  the  drcum- 
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1846.        stoncesy  they  are  entitled  to  the  lands  deyised  by  George 
Slawe       Dangerfield. 
Danobafibld.      ^^^  point,  therefore,  to  be  decided,  is,  what  estate  George 

Dangerfield  took.  If  he  took  an  estate  tail,  then,  by  the 
deed  of  disentailer,  the  rights  of  all  persons  in  remainder, 
including  the  plaintiffs,  who  claim  under  Sarah  Dangerfield, 
the  residuary  devisee,  have  been  barred,  and  the  present  ac- 
tion cannot  be  sustained;  but  if  he  took  for  life  only,  with 
reminder  to  his  children  as  purchasers,  then,  as  he  never 
had  any  issue,  on  his  death,  the  plaintilK,  as  claiming  under 
the  residuary  devisee,  became  entitled  in  possession,  and  will 
be  entitled  to  recover  in  this  action. 

The  question,  therefore,  is  one  of  those  which  are  of  very 
frequent  occurrence,  namely,  whether  the  word  ''issue"  is 
to  be  treated  as  a  word  of  limitation  or  a  word  of  purchase. 
The  general  rule  in  such  cases  is  clear  and  well  established. 
The  word  ''  issue,"  in  a  will,  prim&  facie,  means  the  same 
thing  as  heirs  of  the  body,  and  is  to  be  construed  as  a  word 
of  limitation;  but  this  prim&  facie  construction  will  give 
way,  if  there  be  on  the  face  of  the  will  sufficient  to  shew 
that  the  word  was  intended  to  have  a  less  extended  meaning, 
and  to  be  applied  only  to  children,  or  to  descendants  of  a 
particular  class  or  at  a  particular  time. 

Though,  however,  the  rule  thus  stated  is  perfectly  simple, 
yet  its  application  is  often  very  difficult.  The  real  question 
in  each  particular  case  is,  what  are  the  circumstances  which 
are  to  be  considered  sufficient  to  indicate  that  the  word  has 
been  used  in  a  restricted  sense.  Indeed,  the  rule  itself  is 
one  not  more  applicable  to  the  word  ''  issue,"  than  it  is  to 
the  words  "  heirs  of  the  body,"  or  indeed  to  any  other  words 
which  can  be  suggested.  In  all  cases,  the  prim&  facie  im- 
port of  words  used  by  a  testator  is  liable  to  be  controlled  or 
modified  by  the  context 

When  it  was  once  established  that  a  devise  to  a  man  and 
his  issue,  means  the  same  thing  as  a  devise  to  him  and  the 
heirs  of  his  body,  it  might  have  appeared  reasonable  to  hold 
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that  all  the  rales  of  conatniction  applicable  to  the  latter         1846. 
words  were  applicable  to  the  former  also ;  considering  the      "slatb* 
great  importance  of  abiding  hj  general  rules  in  the  inter-  ^' 

pretation  of  wills,  with  the  view  of  attaining  as  much  cer- 
tainty and  unifonnity  of  decision  as  the  subject  admits  of. 
But  the  Courts  have  been  less  reluctant  to  narrow  the  primft 
facie  meaning  of  the  word  **  issue,^  than  of  the  words  ^'  heirs 
of  the  body,"  and  have  done  so  in  some  cases,  so  nearly  re- 
sembling the  present,  and  so  incapable  of  being  distinguished 
fiom  it  on  any  satisfactory  ground,  that  we,  without  de- 
ciding what  the  construction  would  have  been,  if  the  words 
'*  heirs  of  the  body"  had  been  used,  feel  ourselves  bound  to 
take  the  same  course,  and  to  hold  that  the  grandson,  Greorge 
Dangerfield,  took  an  estate  for  life. 

The  case  of  Greenwood  y*  Roihwett(a)  is  precisely  in  point. 
That  was  a  devise  to  J.  6.  for  his  life,  and  afler  his  decease 
to  all  and  every  the  issue  of  his  body,  as  tenants  in  common, 
and  the  heirs  of  such  issue.  Under  this  devise  the  Court  of 
Common  Pleas  decided  that  J.  G.  took  an  estate  for  life 
only.     That  case  is  a  distinct  authority  for  holding,  that,  , 

where  there  is  a  devise  to  one  for  life,  with  remainder  to 
his  issue  as  tenants  in  common,  with  a  limitation  to  the  heirs 
general  of  the  issue,  the  issue  take  as  purchasers  in  fee.  It 
would  be  impossible  for  us  to  decide  in  the  case  before  us 
that  the  grandson  took  an  estate  tail,  without  at  the  same 
time  overruling  the  case  of  Greenwood  v.  RothweU,  All 
the  circumstances  there  indicating  that  the  word  Utue  was 
used  as  a  word  of  purchase,  and  not  of  limitation,  occur  also 
in  the  case  before  us,  with  the  further  circumstance,  that  in 
the  present  case  the  parties  to  take  under  the  description  of 
issue,  are  only  to  take  when  and  cls  they  attain  the  age  of 
twenty-one  yeare,  which  brings  tiie  case  very  closely  within 
the  principle  of  Merest  v.  James  {b\  where  a  gifl  over,  in 


(a)  5  Man.  &  G.  628.  {b)  1  Brod.  &  B.  484. 
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case  of  the  issue  d  jing  under  twenty-one,  was  of  itself  held 
sufficient  to  shew  that  the  word  issue  was  used  in  its  limit- 

DAMOKiiriBLD.  ^  ^^^  ^^  ^^  general  sense.     Whether  the  dedsion  in 

that  case  was  quite  satisfactory,  is  not  now  the  question, 
but  it  would  be  a  strong  thing,  where,  as  in  the  present 
case,  we  find,  as  well  the  qualification  which  in  Greenwood 
y.  Boikwell  was  sufficient  to  induce  the  Court  to  treat  the 
word  issue  as  a  word  of  purchase,  as  also  the  circumstances 
whidi  in  Merest  y.  James  were  considered  to  haye  the  same 
effect,  to  hdid  that  both  those  cases  are  te  be  disregarded, 
and  that,  acting  on  the  same  supposed  rule  of  law,  the  more 
extended  and  Intimate  meaning  of  the  word  issue  must  be 
adhered  ta 

But  it  is  not  merely  these  two  cases  which  we  should  haye 
to  encounter,  in  dedding  that  ihe  grandson  took  an  estate 
taiL  Such  a  decision  would  be  in  direct  opposition  to  the 
case  of  Lees  v,  Moseley  (a),  in  this  court.  That  was  a  deyise 
to  H.  J.  for  life,  with  remainder  to  his  lawful  issue,  and  their 
respectiye  heirs,  in  such  shares  as  H.  J.  should  appoint ;  but 
in  case  H.  J.  should  not  marry  and  haye  issue  who  shotdd 
attain  twenty-one,  then  to  testator's  son  and  his  heirs.  The 
Court,  after  great  deliberation,  held  issue  there  to  be  a  word 
of  purchase,  and  that  H.  J.  took  for  life  only.  The  decision 
proceeded  on  the  ground,  that  the  issue  were  intended,  in 
default  of  appointment,  to  take  as  tenants  in  common,  and 
to  take  an  estate  in  fe^  but  only  in  the  eyent  of  their  at- 
taining twenty-one;  and  those  circumstances  were  held 
sufficient  to  shew,  that  issue  was  used  in  its  restricted  and 
not  its  prim&  facie  general  meaning  of  descendants  extend- 
ing through  all  time.  This  case  appears  to  us  as  not  merely 
to  be  decisiye  of  the  present,  but  to  go  beyond  it;  for  in 
that  case  there  was  what  is  not  found  here,  namely,  a  de- 
yise oyer ;  a  circumstance  which  has,  in  seyeral  cases,  been 
mainly  and  eyen  exclusiyely  relied  on,  as  the  ground  for 

(a)  1  Y.  &  C.  689. 
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deddbg  the  word  issue  to  have  been  used  in  its  extended        18M. 
8ense>  and  as  a  word  of  limitation.     This  was  certainly  the       ShAvmrn 
main  ground  on  which  the  oases  of  Doe  ▼.  AppKn  (a)  and  j^^^J^^^^j^ 
Dae  T.  Cooper  {b)y  relied  on  bj  the  defendant,  proceeded. 
The  Court,  in  those  and  similar  cases,  construed  the  devise 
over  m  default  of  issue,  as  clearly  meaning  a  devise  on  a 
general  faUure  of  issue;  and,  proceeding  on  that  construc- 
tion of  the  decise  over,  it  was  a  very  natural  corollary,  that 
the  ori^nal  devise  to  the  issue  must  have  been  also  intended 
to  embrace  all  issues,  so  as  to  make  the  objects  of  the  devise 
co-extensive  with  those  on  fulure  of  whom  the  devise  over 
was  to  take  effect;  and  this  might  fairly  justify  the  Court 
in  disregarding  circumstances,  which,  but  for  the  devise 
over,  would  have  had  the  effect  of  narrowing  the  prim& 
facie  meaning  of  the  word  **  issue." 

All  the  other  cases  relied  on  by  the  defendant  will,  on 
examination,  be  found  either  to  have  turned  on  the  words 
heirs  of  the  body,  and  not  the  word  issue,  or  else  to  have 
wanted  some  of  the  circumstances,  which,  in  Merest  v.  James, 
Lees  V.  Moseley,  and  Greenwood  v.  RothweU,  were  held  to 
make  the  word  **  issue  "  a  word  of  purchase,  and  not  a  word 
of  limitation. 

Upon  these  authorities  we  feel  ourselves  bound  to  hold, 
that  the  grandson,  Qeoige  Dangerfield,  took  for  life  only, 
and  that,  on  his  death,  without  having  had  issue^  the  re- 
siduary devise  took  effect. 

It  may  be  right  to  advert  to  one  matter  contended  for  in 
the  argument  at  the  bar,  namely,  that  in  this  case  there  was 
in  fact  a  devise  over,  inasmuch  as  the  residuary  clause 
would  carry  all  the  interest  not  previously  given  to  the 
issue;  but  this  is  founded  altogether  in  fallaey.  The  gift 
over,  in  the  cases  where  that  has  been  relied  on,  has  always 
been  a  gift  over  expressly  in  default  of  issue,  and  its  import- 
ance, in  helping  the  Court  to  come  to  a  decision,  has  de« 

(a)  4  T.  R.  82.  (5)  1  East,  229. 
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1846.         pended  entirely  on  the  circumstance  that  it  has  been  to  take 

Slatbk       effect  only  on  a  general  failure  of  issue.     Whether  the  lan- 

Dakokavield   8*"^  ^^  always  been  such  as  fairly  to  warrant  the  Court 

in  saying  that  the  devise  over  was  to  take  effect  only  on  a 
general  failure  of  issue,  and  so,  reasoning  backwards,  to  infer 
that  in  the  original  devise  the  word  issue  meant  issue  extended 
through  all  generoidons,  may  be  matter  of  doubt;  but  it  is 
quite  dear  that  the  tenor  of  the  reasoning  on  which,  in  these 
cases,  the  Judges  have  proceeded,  cannot  be  applied  to  a  ge* 
neral  residuary  devise  of  all  not  previously  disposed  of.  It 
can  make  no  difference  whether  the  interests  in  real  estate 
undisposed  of  are  to  be  carried  by  the  law  to  the  heir,  or 
are  disposed  of  by  the  testator  to  the  devisee. 

It  renudns  only  to  advert  to  a  point  rather  suggested  than 
seriously  argued,  that,  even  taking  Greoige  Dangerfield  to 
have  been  tenant  for  life  only,  yet  that  the  deed  of  disen- 
tailer  had  the  same  effect  as  a  fine  or  recovery  would  for- 
merly have  had,  in  divesting  the  subsequent  contingent 
estates,  and  so  creating  a  tortious  fee.  But  the  answer  given 
by  the  plaintiffs'  counsel  was  conclusive.  The  deed  would 
have  had  no  such  operation  at  common  law,  and  its  effect 
under  the  statute  depends  entirely  on  its  having  been  exe- 
cuted by  a  tenant  in  tail;  and  as  we  are  of  opinion  that 
Greorge  Dangerfield  was  not  tenant  in  tail,  his  deed  can 
have  no  statutable  operation. 

We  are  therefore  of  opinion,  that,  for  the  reasons  we 
have  already  stated,  George  Dangerfield  took  an  estate  for 
the  term  of  his  life  only ;  and  that,  on  his  death,  without 
having  had  any  issue,  the  plaintiffs,  claiming  under  the  resi- 
duary devise,  became  entitled  to  the  lands  in  question,  and 
consequently  that  they  are  entitled  to  our  judgment  in  this 
action. 

Judgment  for  the  plaintiffs. 
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EsDAiLE,  Public  Officer  of  The  London  and  West- 
minster Bank,  v.  Maclean. 

J.  HE  declaration  stated,  in  its  commencement,  that  the  A  declaration, 

plaintiff,  "  one  of  the  registered  public  officers  far  the  time  «" amdudiiig 

being  of  and  for  certain  persons  united  in  co-partnership,  and  ^^^^J^ 

carrying  on  the  trade  and  business  of  bankers  in  England,  in  <>«bt,  contained 

■^     ®  -&         '         countaonbilU 

and  by  the  name,  style,  and  firm  of  the  London  and  West-  of  exchange  bj 
minster  Bank,  who  now  sues  as  such  public  officer  as  afore-  indoiri^,*^iSke 
said,  for  and  on  behalf  of  the  said  banking  company,  imder  ^^f^^^^ 
and  by  virtue  of  a  certun  act  of  Parliament  made  and  T.  T.,  i  wai. 
passed  in  the  seventh  year  of  the  reign  of  his  Majesty  Bang  debiutoscoonti 
Geo.  4,  for  (amongst  other  things)  the  better  regulating  co-  ^^^^  ^^^ 
partnerships  of  certain  bankers  in  England ;  and  of  a  cer-  mujoinder. 
tain  other  act  of  Parliament  made  and  passed  in  the  eighth  in  debt  bj  the 
year  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled  a  banking  com. 
*  An  Act  to  regulate  Joint  Stock  Banks  in  England,'  by  £^]^,^fff^ 
R.  R.,  his  attorney,  complains  of  the  defendant,  who  has  "one  of  the  re- 

._,  t  f       n*         giatcred  public 

been  summoned  to  answer  the  plaintiff,  as  such  public  officer  officers  for  the 
as  aforesaid,  in  an  action  of  debt,  &c. ;  and  the  plaintiff  de-  ^^^  who^ow 
mands  of  and  from  the  defendant,  the  sum  of  £8950,  ■^.."^^ 

^  ^  '   pabiic  officer  as 

which  he  owes  to  and  unjustly  detains  from  him,"  &c.  aforesaid,"  &c. 

The  declaration  contained  eight  counts,  in  the  form  given  the  defendant 

by  the  rule  of  Trinity  Term,  1  WilL  4,  on  bills  of  exchange  JS^n^'ii^^* 

for  different  sums,  amountimr  in  the  whole  to  £3950,  drawn  ^  to  answer 

^        ,  .the  plaintiff  as 

by  the  defendant,  payable  to  his  order,  and  indorsed  by  snch  public 
him  to  the  London  and  Westminster  Bank.     One  of  these  on  s^cW  de- ' 
counts  (the  5th)  stated  the  bill  to  be  drawn  upon  " one  W.  ™^^^^' ^' 
Watson.''    And  each  of  these  counts,  after  its  first  descrip-  shewed  the 

plaintiff  to  have 
been  the  public  officer  at  the  time  of  the  commencement  of  the  action. 

The  declaration  recited  the  stat.  7  Geo.  4,  c.  46,  as  "  an  act  of  Parliament  made  and  passed 
in  the  7th  year  of  the  reign  &&,  for  (amongst  other  things)  the  better  regulating  co-partnerships 
of  bankers  in  England. ''^Aie/ J,  a  sufficient  recital  of  Uie  act. 

In  a  declaration  on  a  bill  of  exchange  it  is  informal  to  describe  any  of  the  parties  to  the  bill 
by  the  initials  only  of  his  christian  name,  without  shewing  that  he  is  so  described  in  the  bill  itself. 

In  a  declaration  containing  several  counts  on  different  bills  of  exchange,  each  count,  after  de- 
scribing the  bill,  referred  to  it  as  '*  the  said  "  bill  of  exchange : — Heldt  sufficiently  oertsin,  eren 
on  special  demurrer;  for  that  the  words  "  the  said  "  ought  to  be  referred  to  the  Isist  antecedent. 
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1846.        tion  of  the  particular  bill  of  exchange  mentioned  therdn, 
ferred  to  it  aB  ''  the  said  bill  of  exchange." 

The  dedaration  then  stated,  that  the  defendant  was  in- 
debted to  the  aaid  bank  in  jE5000,  for  oMHiey  paid,  money 
lent,  work  and  labour,  conmusnon,  interest,  and  on  an  ao- 
count  stated ;  and  it  concluded  in  the  usual  form  of  a  de- 
claration in  debt. 

Special  demurrer,  on  tiiese  grounds:  That  there  is  a 
nuqoinder  of  the  forms  of  action,  all  the  counts  except  tiie 
hist  being  framed  as  in  an  action  on  promises,  and  it  being 
stated  in  all  tiiose  counts  that  the  defendant  promised  to 
pay  the  several  bills  of  exchange  therein  mentioned,  and 
yet  the  last  count  is  framed  in  debt,  with  the  ordinary 
and  usual  form  of  a  conclusion  for  a  count  in  debt,  and 
counts  in  debt  cannot  be  joined  in  the  same  declaration 
with  counts  on  promises :  That  there  is  no  breach  of  the 
several  promises  mentioned  in  the  counts  relating  to  the 
bills  of  exchange,  and  it  is  nowhere  stated  in  the  declara- 
tion, that  the  defendant  disregarded  any  of  those  promises : 
That  the  action  is  in  debt,  and  the  defendant  has  been 
sununoned  to  answer  the  plaintiff  in  tiiat  form  of  action, 
and  yet  several  counts  are  inserted  in  the  declaration,  hav- 
ing the  ordinary  and  usual  conclusion  of  counts  on  pro- 
mises :  That  no  legal  mode  or  right  by  which  the  plaintiff 
could  sue  the  defendant  by  virtue  of  being  public  officer  of 
the  Banking  Company  is  stated  or  shewn  in  the  declaration, 
inasmuch  as  it  is  not  stated  or  shewn  therein,  that  he  was 
such  public  officer  at  the  time  of  the  commencement  of  this 
suit;  and  the  expression,  tiiat  he  is  such  public  officer  ''for  the 
time  beingy"  is  vague  and  uncertun,  and  may  refer  to  any  time 
whatever  from  the  b^inning  of  the  world :  That  it  is  not 
stated  that  the  plaintiff  was  such  public  officer,  or  that  the 
said  persons  were  united  in  copartnership  as  bankers,  at  the 
time  when  the  several  bills  of  exchange  were  indorsed  by 
the  defendant,  or  when  the  said  contracts  in  the  last  count 
mentioned  were  entered  into  by  him,  or  that  they  continued 


HILABT   VACATION,  9  VICT.  279 

in  copartnership  up  to  the  time  of  the  commencement  of 
the  suit»  or  that  they  carried  on  in  such  copartnership  the 
trade  and  business  of  bankers :  That  the  title  of  the  first- 
mentioned  act  of  Parliament  under  which  the  plaintiff 
professes  to  derive  authority  for  suing  is  incorrectly  recit- 
ed, inasmuch  as  it  is  not  stated  what  the  other  things  are 
for  which  the  said  act  of  Parliament  was  made :  That  the 
said  plaintiff  cannot  sue  by  virtue  of  both  the  said  acts  re- 
cited, and  he  should  have  elected  under  which  he  intends 
to  sue,  and  stated  his  right  in  the  declaration  according- 
ly: That  a  person  can  only  sue  as  a  public  officer  of  a 
banking  company  under  the  last-mentioned  act  of  Parlia- 
ment, where  the  banking  company  have  complied  with  the 
provisions  of  such  act,  that  is  to  say,  where  they  have  de- 
livered to  the  Commissioners  of  Stamps  and  Taxes  the 
accounts  and  returns  required  by  the  said  act  and  the  act 
therein  mentioned ;  and  yet  it  is  not  stated  in  the  said  de- 
claration that  the  said  London  and  Westminster  Bank  have 
complied  with  those  provisions  or  any  of  them :  That  there 
are  divers  blanks  in  the  said  declaration,  inasmuch  as  it  is 
stated  in  the  fiith  count,  that  the  defendant  directed  the 
said  bill  therein  mentioned  to  one  W.  Watson;  and  it 
is  not  stated  what  the  said  W.  Watson's  christian  name  is, 
nor  whether  the  plaintiff  used  any  diligence  or  made  any 
inquiries  to  find  it  out,  or  that  it  was  unknown  to  him : 
That  it  is  imcertain  which  of  the  said  bills  in  the  said  se- 
cond, third,  fourth,  fifth,  inxth,  seventh,  and  eighth  counts 
respectively  mentioned,  the  defendant  indorsed,  inasmuch  as 
it  is  stated  in  each  of  those  counts  that  he  indorsed  '*  the 
said  "  bill,  and  it  is  uncertain  which  of  the  said  bills  in  the 
first  eight  counts  of  the  said  declaration  respectively  mention* 
ed  is  meant,  inasmuch  as  no  less  than  eight  bills  are  named  in 
the  said  declaration,  and  the  words  ''said  bill"  may  refer  to 
any  of  them :  That  the  cause  of  action  in  the  ninth  count 
is  stated  absurdly,  inasmuch  as  a  bank,  being  an  inanimate 
object,  cannot  provide  work  and  labour,  or  forbear  money. 
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1846.        or  state  an  account,  though  a  banking  company  maj  do  so* 
EsdIilb      ^^^^  ^^6  ^^  action  ought  to  be  stated  to  accrue  to  the 
«•  London  and  Westminster  Bank,  or  to  the  said  Company, 

and  not  to  the  plaintiff:  That  no  contract  on  which  the  de- 
fendant is  liable  is  stated  in  the  said  last  count,  inasmuch  as 
it  is  stated  therein  that  the  said  money  therein  mentioned 
was  to  be  paid  to  the  said  bank,  instead  of  to  the  said  bank- 
ing company. 

Joinder  in  demurrer. 

Prideaux,  in  support  of  the  demurrer. — ^First,  this  declarsr 
tion  does  not  sufficiently  shew  that  the  plaintiff  was  the  re- 
gistered public  officer  of  the  banking  company  at  the  time  of 
the  commencement  of  the  action.  In  JU^Intyre  v.  Miller  (a), 
the  declaration  was  in  the  same  ibrm  as  the  present.  Upon 
a  motion  to  quash  a  writ  of  error  as  frivolous,  which  had 
been  sued  out  upon  this  objection  together  with  another, 
Parkey  B.,  intimated  an  opinion,  during  the  argument,  that 
this  was  no  sufficient  ground  of  error ;  but  the  point  was 
not  directly  decided.  Here  the  question  arises  on  special 
demurrer.  The  words  ''for  the  time  being*'  may  have  re» 
lation  to  the  time  of  the  delivery  of  the  declaration,  or  in- 
deed to  any  other  time.  [Parke^  B. — The  declaration  states 
also,  that  the  defendant  has  been  summoned  to  answer  the 
plaintiff  "  as  such  public  officer.'^ 

The  second  objection  is,  that  one  of  the  statutes  on  which 
the  plaintiff^s  title  to  sue  is  founded,  is  not  correctly  recited 
in  the  declaration.  The  stat  7  Geo.  4,  c.  46,  is  stated  to 
be  an  act  for,  amongst  other  things,  regulating  co-partner- 
ships of  bankers  in  England.  That  is  stating  only  a  part 
of  the  title  of  the  act.  [Parke,  B. — ^It  does  not  state  it  to 
be  the  title  of  the  act] 

The  next  objection  is  as  to  the  misjoinder  of  counts  in 
debt  and  in  assumpsit     All  the  counts  on  the  bills  of  ex- 

(a)  13  M.  &  W.  725. 
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change  are  counts  in  assampsit.  They  all  state  vl  promise  to 
paj  on  the  part  of  the  defendant,  >vhich  Is  an  essential  part  of 
a  count  in  assumpsit;  whereas,  in  debt,  a  promise  is  never  al- 
leged: Rastall*8  Entries,  f.  176;  Corbett  v.  Packingt(m{a)j 
Lea  V.  Welch  (*),  Palmer  v.  Staveley  (c).  Brill  v.  Neele  (d). 
The  last  case  extremely  resembles  the  present.  There  a 
count,  stating  that  the  defendant  was  indebted  to  the  plain- 
tiff for  work  and  labour,  and,  being  indebted,  undertook  and 
promised  to  pay  &c,  whereby  an  action  had  accrued  &c.,  was 
held  not  to  be  a  good  count  in  debt,  and  therefore  not  capa- 
ble of  being  joined  in  a  declaration  with  counts  in  debt.  Dal" 
tan  V.  Smith  («),  there  cited,  is  to  the  same  effect.  The  other 
side  will  probably  rely  on  Cloves  v.  WiUiams  (/),  and  ComjH 
ton  V.  Taylor  (^),  where  it  was  held,  that  a  count  by  payee 
against  acceptor  of  a  bill  of  exchange,  in  the  form  given  by 
the  rule  of  T.  T.,  1  Will.  4,  was  held  to  be  well  joined  with 
indebitatus  counts  in  debt.  In  Donaldson  v.  Thompson  (A), 
it  was  held,  that,  in  an  action  by  indorsee  agcdnst  maker  of 
a  promissory  note,  it  was  unnecessary  to  allege  any  promise, 
''  as  the  promise  is  always  implied  by  law.''  And  in  Smith  v. 
Cox{i)j  it  was  expressly  decided,  that,  in  an  action  by  in- 
dorsee against'^rotoer  of  a  bill  of  exchange,  it  is  necessary 
to  allege  a  promise  to  pay ;  the  Court  saying,  that  **  unless 
a  promise  be  alleged  in  declarations  on  bills  of  exchange, 
there  will  be  nothing  to  distinguish  the  action  of  assumpsit 
from  that  of  debt ;"  and  that,  *'  from  aught  that  appears, 
there  being  no  promise  alleged,  there  might  he  a  misjoinder 
of  counts  on  the  record."  That  case  appears  to  be  a  decisive 
authority  for  the  defendant  upon  this  point.  [Alderson,  B. — 
That  case  only  decides,  that  where  a  promise  is  not  alleged, 

(a)  C  B.  &  C.  268.  (/)  3   Bing.  N.  C.  868;   3 

(6)  2  Ld.  Raym.  1516 ;  2  Str.  Scott,  68. 
703.  (ff)  4  M.  &  W.  188. 

(c)  12  Mod.  517.  (A)  6  M.  &  W.  316. 

(rf)  S  B.  &  Aid.  208.  (f)  11  M.  &  W.  475. 

(e)  1  Smith,  618. 
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184d»        it  is  not  a  good  count  in  assumpsit;  but  the  difficulty  here 
BsDATLB      ^  supposing  this  to  have  been  an  action  for  goods  sold, 
V'  how  is  the  defendant  to  know  whether  he  should  plead  non 

assumpsit  or  nunquam  indebitatus  ?]  In  this  case  he  can-* 
not  }dead  either  of  those  pleas  to  the  whole  declaration;  but 
the  principle  is  just  the  same.  [^Parhe^  B. — doves  y.  fVil^ 
liama  was  on  general  demurrer;  however^  we  no  doubt  re- 
lied upon  that  case  in  Compton  v.  Taylor^  where  the  pcnnt 
arose  on  special  demurrer.]  Those  cases  appear  to  have 
been  decided  from  the  Court  having  attributed  too  much 
weight  to  the  verbal  language  used  in  the  forms  of  the  counts 
on  bills  of  exchange,  given  in  the  rule  of  T.  T.,  1  Will.  4. 
Aldersofif  B.,  observed,  in  Campion  v.  Taylor,  that  '^  the 
forms  given  in  the  rules,  which  apply  to  both  assumpsit  and 
debt,  make  no  difference  in  the  cases :  •  .  .  •  one  form  is 
given  for  both,  and  this  is  that  form.''  But  it  is  to  be  ob- 
served, that  the  rule  itself  speaks  of  the  schedule  of  forms 
as  being  drawn  up  as  applicable  to  actions  of  assumpsit  only ; 
and  goes  on  to  say,  that "  if  any  declaration  in  debt  for  similar 
causes  of  action,  and  for  which  the  action  of  assumpsit  would 
lie,"  shall  exceed  the  length  of  those  forms,  no  costs  of  the 
excess  shall  be  allowed  to  the  plaintiff;  and  Smith  v.  Cox 
shews,  that  the  intention  of  the  rule  was  not  to  create 
any  confusion  between  the  two  forms  of  action.  It  is  very 
important  to  a  defendant,  in  an  action  on  a  bill  or  note, 
whether  it  is  debt  or  assumpsit,  because  in  tiie  former  case 
execution  would  go  against  him  on  the  judgment,  without 
any  intermediate  proceeding ;  whereas  in  the  latter  there  is 
a  rule  to  compute.  Agidn,  the  form  of  the  plea  of  payment 
into  Court  is  different.  [Parhe,  B. — The  question  is,  whetiier 
the  general  conclusion  is  not  sufficient  to  shew  tiiat  there 
are  counts  in  debt]  In  Brill  v.  Neele,  each  of  the  coimts 
concluded  by  stating  that  an  action  had  accrued,  &c  The 
defendant  has  a  right  to  know  with  certainty,  from  the  de- 
claration, which  is  the  form  of  action.  [Parke,  B. — It  is 
not  pointed  out  by  the  demurrer  that  it  is  amlyuous  whether 
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it  is  in  debt  or  aBsampait ;  the  only  objection  is  that  of  iiti>-        1846. 
joinder.    AldersoHy  B. — The  objection  of  uncertainty  is  not      1590^,^^ 
taken^]     The  defendant  has  a  rights  if  these  counts  bear  a  «• 

double  aspect}  to  assume  against  the  plaintiff  that  they  are 
counts  in  assumpsit 

There  is  also  a  formal  objection  to  the  fifth  count.  The 
count  states  the  acceptor  as  being  one  W.  Watson.  It 
ought  to  have  shewn  what  was  his  Christian  name,  or  that 
he  was  designated  in  the  bill  of  exchange  as  W.  Watson : 
Appehnans  y.  Blanche  {a\  Ceal  v.  Cochbum  (&)•  The  party 
pleading  must  either  set  out  the  name  at  full  lengthy  or  bring 
himself  within  the  exception  in  the  statute. 

Another  objection  of  form  exists  to  all  the  counts  on 
this  bill  of  exchange^  except  the  first;  namely,  that  they 
do  not  state  that  the  particular  bill  mentioned  in  each 
count  was  indorsed  to  the  Banking  Company.  They  only 
speak  of  the  '^  said  bill; "  which  may  refer  to  that  men- 
tioned in  the  first  count.  They  ought  to  have  described  it 
as  the  last-^mentioned  bill.  [Aldersonf  B. — Does  not  the 
word  "  said  ^  refer  to  the  last  antecedent  ?]  Ashtan  v.  Bre- 
vitt{c)  is  a  case  whidi  illustrates  the  strictness  with  which 
the  Court  looks  at  the  term  ^^  kst  aforesaid,'*  or  words  of 
like  import. 

Butt,  contra. — The  case  just  cited  is  quite  distinguish- 
able from  the  present.  There  it  was  altogether  uncertain 
which  parcel  of  goods  was  referred  to  as  "  last  aforesaid." 
But  the  word  ^*  said  "  always  primd  facie  refers  to  the  last 
antecedent,  until  something  is  shewn  to  render  a  different 
construction  necessary.  Each  count  here  constitutes  a 
separate  cause  t)f  action ;  and  it  will  not  be  assumed  that 
any  of  the  counts  has  reference  to  the  preceding  ones.     As 

(a)  14  M.  &  W.  154.  (ft)  7  Scott,  N.  R.  413. 

(c)  14  M.  &  W.  106. 

u2 
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1846.         to  this  pointy  he  cited  Sex  v.  Wright  (a) ;  Finch's  Discourse 

EsDAiLB       of  LaWj  b.  1,  ch.  3,  there  cited. 

Macmaw  Secondly,  as  to  the  objection  to  the  6th  count    It  is  the 

invariable  course  of  pleading,  since  the  stat.  3  &  4  Will.  4, 
c  42,  so  to  describe  the  parties  to  a  bill  or  note.  \_PcErhei 
B. — ^You  ought  to  say,  "  therein  described  as  W.  Watson." 
You  cannot  depart  from  the  rule  of  the  common  law,  with- 
out shewing  that  such  is  the  designation  of  the  party  in  the 
bill :  otherwise  you  may,  in  every  case,  describe  a  party  by 
his  initials.]  The  real  name  of  the  party  may  be  wholly 
unknown.  [Alderson^  B. — ^You  need  only  say  that  he  is 
"  therein  described  **  as  W.  Watson.  Parker  B. — It  does 
not  follow,  because  you  allege  that  the  defendant  directed 
the  bill  to  W.  Watson,  that  he  was  so  described  on  the 
face  of  the  bill]  How  can  the  Court  intend  that  the  real 
name  is  not  W.  merely  ?  [Parke^  B. — ^You  have  no  right 
under  the  statute  to  designate  a  party  by  his  initials,  unless 
he  is  so  designated  in  the  instrument ;  then  you  ought  to 
shew  that  he  was  so  designated.] — He  cited  Walker  y.Par- 
kin8{b\  and  Lindsay  v.  Wells  {c). 

As  to  the  objection  to  the  statement  of  the  plaintiiTs 
title  as  public  oflScer,  he  cited  Otoen  v.  Waters  (rf). — And, 

Per  Curiam. — ^You  may  amend,  if  you  think  fit,  on  pay- 
ment of  costs,  by  striking  out  the  5th  count :  as  to  the 
other  counts  of  the  declaration. 

Judgment  for  the  plaintiff. 


(a)  1  Ad.  &  E.  434.  (e)  d^Bing.  N.  C.  777. 

{b)  2  D.  &  L.  982.  {d)  2  M.  &  W.  9J. 
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1846. 

LXLLTWHITS  V.  "DSVEBSVX.  Feb.  21. 

X  HIS  was  an  action  brought  againet  the  defendant  as  eze-  A.,  being  him. 
cutrix  in  her  own  wrong  of  James  Edward  Devereux,  de-  J^^  InHo^ 
ceased.     The  declaration  contained,  amongst  others,  a  count  {1^''?^*"'" 
for  the  use  and  occupation  of  a  dwelling-house,  and  also  a  and  fiimitnre 

,  •        •     at  a  weekly 

count  for  goods  sold  and  delivered  to  the  deceased  in  his  rent  to  C. 
lifetime,  and  promises  by  him.     Nothing  turned  on  the  other  Q^ffJ^I^' 
two  counts.     At  the  trial,  before  Tindal,  C.  J.,  at  the  last  "^  of  hi«  ten- 

ancy  at  the  end 

Assizes  for  Surrey,  it  appeared  that  the  defendant  was  the  of  the  current 
daughter  of  the  deceased,  and  had  intermeddled  with  his  pro-  KU^Ihe  fami- 
perty  after  his  decease.    It  was  proved  in  evidence,  that  the  J^JJ  !**which  c. 
house  had  been  let  furnished  by  the  plaintiff  to  the  deceased,  thonght  too 

,  _^  mnch,  but 

at  IL  5s.  per  week.     About  the  middle  of  December,  1845,  verbally  agreed 

the  plaintiff,  who  was  himself  a  tenant  to  a  Wm.  Kent,  was  yaiaed%nd  to 

desirous  of  gettmg  rid  of  that  tenancy  from  the  25th  of  the  ^l^^^""^  " 

month,  the  end  of  the  current  year  of  his  holding,  and  of-  fonnd  worth, 

fered  to  sell  the  furniture  of  the  house  to  the  deceased  for  jng  to  accept" 

£50.     This  the  deceased  thought  too  much,  but  verbally  Jj;j"i;^,^d^' 

ajnreed  to  have  the  goods  valued,  and  pay  as  much  as  they  •^-   The  fami- 

^^  °  ,    "^  ^    tnre  waa  gained 

should  be  found  worth,  Mr.  Kent  agreemg  to  accept  the  de-  at  jtso,  which 
ceased  as  tenant  from  that  day.  On  the  14th,  a  valuer  of  ^Ve,  bnt  then 
the  name  of  Piggott  was  sent  for,  with  the  approbation  of  ^^^  Before 
both  parties,  who  valued  the  goods  at  4^80.     This  the  de-  tJ»e  expiration 

,  ,  of  the  yeari  an 

fendant  refused  to  give,  but  offered  to  give  the  amount,  £50,  agent  of  A. 
at  which  the  pliuntiff  had  before  offered  to  sell  them.     On  *JU  ^f  the^^ 
Christmas  eve,  one  EUand,  the  brother-in-law  of  the  plain-  "**5n!*  *V^ 

'^  C.  telling  him 

tiff,  took  the  key  out  of  the  street  door  of  the  house  and  that  he  must 
gave  it  to  the  defendant — the  deceased  being  at  that  time  himself  abont 
very  ill— with  a  view  of  giving  up  the  house  to  the  de-  B^^^a  to 
ceased,  that  a  new  holding  should  be  commenced  after  that  •«*?*  c.  as  hSa 

^  tenant,  and  he 

continued  to 
occupy  the  house  and  use  the  furniture  as  before,  but  continually  giving  notice  to  A.  to  take 
away  the  fomiture,  which  he  refused  to  do ;  and  after  the  lapse  of  three  months,  C.  sent  it  to  a 
broker's  : — Held,  that,  upon  these  facts,  there  was  no  evidence  to  go  to  the  jury  of  an  accept- 
ance by  C.  Qi  the  furniture,  under  a  contract  of  sale,  to  latisly  the  Statute  of  Frauds. 
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►^  :•  \*Hj 


18M*  period  under  Kent  On  that  occasion  the  defendant  said^ 
LifLYWHiTs  after  she  receiyed  the  key,  '^  How  about  the  furniture?''  to 
Dkteuux.  which  EUand  replied^  *'Tou  must  setde  about  that  with 
WuL  Lillywhite  (the  plaintiff}^  Kent  refused  to  receive  the 
deceased  as  his  tenant,  and  he  continued  to  occupy  the  house 
and  Aimiture  as  before,  ^ving  to  the  plaintiff,  however,  con- 
tinually notice  to  take  away  the  furniture,  which  he  refused 
to  do ;  and  ultimately,  about  the  17th  of  March  following, 
it  was  removed  by  the  deceased  to  a  broker's  near,  and  no- 
tice thereof  was  given  to  the  plaintiff.  Soon  afterwards, 
the  deceased  removed  to  another  house  with  his  daughter. 
The  action  was  brought  to  recover  the  rent  up  to  this  pe- 
riod, and  also  the  price  of  the  furniture.  The  Lord  Chief 
Justice  directed  the  jury,  first,  that  there  was  no  evidence 
of  any  change  in  the  terms  of  the  tenancy,  as  the  intended 
holding  under  Kent  had  gone  off,  and  without  the  consent 
of  the  plaintiff  to  letting  the  house  at  a  lower  rent  than  the 
121  58,  per  week ;  and,  secondly,  that  it  was  for  the  jury  to 
say,  whether,  by  continuing  in  possession  after  the  valua- 
tion, the  deceased  did  not  accept  and  take  possession  of  the 
furniture  at  the  valued  price.  The  jury  found  a  verdict  on 
botii  counts,  damages  £92. 

In  last  Michaelmas  Term,  Montagu  Chambers  obtdned  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  con- 
tending that  there  was  no  evidence  of  any  delivery  or  accept- 
ance of  the  furniture,  within  the  Statute  of  Frauds. 

Dowlinffy  Serjt.,  now  shewed  cause. — ^It  was  altogether  a 
question  for  the  jury  to  determine  whetiier  there  had  been 
a  sufficient  acceptance  of  the  goods  to  satisfy  the  Statute  of 
Frauds.  And  there  was  in  this  case  evidence  i>f  the  accept- 
ance to  go  to  the  jury.  It  was  proved  that  the  deceased 
had  bargained  for  this  furniture ;  that  it  had  been  valued  for 
him  to  take,  and  that  he  afterwards  continued  to  use  it. 
Even  where  goods  have  remained  in  tiie  possession  of  the 
vendor,  that  has  not  been  conudered  of  itself  sufficient  to 
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prevent  the  statute  from  h&ng  satisfied,  if  this  was  at  the         ^g^g^ 
instance  of  the  vendee :  Elmore  v.  Stone  (a),  Edan  v.  Dud-      ^— -v— ^ 
field  {Vy    The  deceased  never  did  any  act  to  repudiate  the  «. 

goods,  and  mere  words  will  not  do  for  that  purpose.  How  '^■▼■"^*- 
otherwise  could  he  have  accepted  them?  [Plait,  B. — 
Wherever  the  supposed  vendee  exercises  a  dominion  over 
the  thing  supposed  to  be  sold,  is  it  not  for  the  jury  to  say 
whether  they  will  refer  it  to  the  sale  or  not  ?]  The  Court 
then  called  on 

Chambers  and  Forteseue,  in  support  of  the  rule. — It  is 
quite  impossible  that  the  ruling  of  the  learned  judge  can 
be  right  on  both  points.  He  first  tells  the  jury  there 
is  no  evidence  of  any  change  in  the  terms  of  the  tenancy, 
the  intended  arrangement  with  Kent  having  gone  off;  and 
he  then  leaves  it  to  the  jury  to  say,  whether,  notwithstand** 
ing  the  occupation  by  the  deceased  was  to  bo  of  the  same 
nature  and  at  the  same  rent  as  before,  the  fact  of  his  using 
the  furniture  was  not  evidence  of  his  acceptance  of  it  un- 
der the  assumed  sale.  Now,  the  original  tenancy  was  of  a 
house  and  fumUure ;  and  although  the  rent  issues  out 
of  the  realty,  yet  it  is  considered  that  the  realty  is  so 
far  improved  by  the  furnishing,  as  to  make  the  eviction 
of  the  furniture  occasion  a  suspension  of  the  rent.  How» 
therefore,  can  such  use  of  such  furniture  be  any  evidence 
whatever  of  the  possession  as  owner?  Is  not,  on  the  con- 
trary, the  demand  and  payment  of  rent  for  it  dear  and  con- 
dnsive  evidence  to  the  contrary?  There  is  no  evidence 
whatever  of  any  intention  of  the  parties  that  the  deceased 
should  thereafter  hold  from  the  pliuntiff  on  the  terms  on 
which  he  was  to  have  held  of  Kent»  if  the  arrangement  had 
not  gone  off.  The  ceremony  of  the  delivery  of  the  key  was 
with  reference  to  a  holding  under  Kenti*— a  giving  up 
possession  to  the  deceased  as  his  agent  and  tenant^ — 
which  Kent  refused  to  recognise ;  and  the  plaintiff  conse- 
(a)  1  Taimt.  468.  (b)  1  Q^  B.  d02;  4  P.  &  D.  666. 
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1846.  qnentlj  continued  Kent's  tenant.  In  like  manner  the  verbal 
LiLLTWHira  arrangement  respecting  the  furniture  hiad  reference  to  the  In- 
tended holding  under  Kent  Now,  it  is  not  pretended  that 
there  was  any  not«  in  writing  to  satisfy  the  statute,  and  it  is 
admitted  that  the  deceased,  in  words,  always  repudiated  the 
purchase.  Then,  if  there  was  a  delivery  and  acceptance,  when 
was  it  ?  Not,  confessedly,  at  the  time  the  valuation  was  made 
known,  for  at  that  time  the  plaintiff  had  only  a  reversionary 
right  to  sell,  and  rent  was  paid  and  accepted  up  to  Christ- 
mas following,  as  for  both  house  and  furniture.  Was  it 
then  when  the  ceremony  of  the  delivery  of  the  key  took 
place?  Certainly  not;  because,  at  that  time,  the  present 
defendant  is  proved  to  have  said  to  Elland,  '^  How  about 
the  furniture?^  to  which  he  replied,  **  You  must  settle  with 
Lilbfwhite  (the  plaintiff)  about  that ;"  and  it  could  not  be 
afterwards,  because,  as  the  jury  have  found,  according  to 
the  opinion  of  the  Chief  Justice,  and  as  the  fact  was,  the 
occupation  was  on  the  same  terms  as  before.  There  have, 
indeed,  been  many  cases  in  which  a  constructive  or  sym- 
bolical delivery  has  been  held  sufficient;  but  in  every  one 
some  act  has  been  done  by  the  party  held  liable— some 
change  in  the  state  of  circumstances  has  occurred,  indica- 
tive of  an  intention  to  accept.  In  ChapUn  v.  Rogers  {a\  a 
stack  of  hay,  standing  on  the  phdntiff's  premises,  was  sold ; 
the  defendant  had  it  cut,  and  took  away  part:  here  was  an 
act  done  by  the  parties,  and  it  was  held  sufficient.  So,  in 
Rohde  V.  Thwaites  (i),  there  was  a  sale  of  sugar  in  bulk, 
twenty  hogsheads,  to  be  filled  by  vendors :  four  were  filled 
and  delivered,  the  rest  filled  up,  and  notice  given  to  vendees, 
who  said  they  would  send  for  them.  So  in  Rtiffff  v.  Minett{c), 
certain  turpentine  casks  were  filled  up,  with  others,  by  the  di- 
rection of  the  buyers,  and  it  was  held,  the  goods  beingbulky, 
to  make  a  complete  transfer  of  properly  to  the  buyers.  Many 
other  cases  to  the  same  effect  might  be  cited,  but  in  every 

(a)  ]  Eaai,  192.  (b)  6  B.  &  C.  38S.         (e)  11  East,  210. 
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one  of  tbem  there  has  been  eome  act  donei  some  change  of        184G. 
circamatances  or  deldlDg  with  the  property,  indicative  of  a    Lillt whits 
change  of  ownership.    Here  is  a  total  absence  of  any  such    divkiikux 
evidence :  the  parties  were  landlord  and  tenant  of  house  and 
furniture  up  to  Christmas ;  they  remained  so  after  Christ- 
mas; they  held  the  furniture  as  tenants  before,  and  their 
possession  of  it  after  was  consistent  with  the  same  holding* 
Even  in  the  case  which  has  perhaps  gone  further  than  any 
other  upon  this  subject,  Edan  v.  Dudfield,  there  was  some 
evidence ;  for  there  the  defendant  sold  the  goods  agun,  and 
rendered  a  debtor  and  creditor  account,  the  goods  being  at 
the  time  in  his  possession ;  and  this  was  held  sufficient  evi- 
dence of  acceptance  to  go  to  the  jury. 

But  though  it  is  generally  true,  that  whether  there  is 
any  evidence  is  a  question  for  the  judge,  but  the  effect  of  the 
evidence  a  question  for  the  jury,  there  are  many  cases  to 
shew  that  evidence,  to  bind  a  party,  must  be  of  a  clear  and 
decisive  character ;  and  slight  circumstances,  though  raising 
a  suspicion  of  intention,  are  not  to  be  left  to  the  jury  in  cases 
arising  under  the  Statute  of  Frauds.  Thus,  in  Tempest  y. 
Fitzgerald{a\  a  horse  was  sold  by  the  plaintiff  to  the  de* 
fendant,  to  be  taken  away  and  paid  for  at  a  certain  time ; 
shortly  before  the  expiration  of  that  time,  he  called,  saw  the 
horse,  and  rode  him,  and  gave  directions  about  his  treat- 
ment ;  and  it  was  left  to  the  jury  to  say  whether,  in  so 
doing,  he  was  exercising  an  act  of  ownership,  or  whether  it 
was  merely  by  way  of  trial,  and  the  jury  having  found  a 
verdict  for  the  plaintiff,  the  Court  set  it  aside  for  misdirec- 
tion, and  granted  a  new  trial.  So,  likewise,  in  Hmoe  v. 
Pabner  (6),  an  act  was  done  which  in  an  ordinaiy  case  it 
would  be  difficult  to  say  was  not  evidence,  of  however  slight 
a  nature ;  but  the  Court  held,  that  the  question  ought  not 
to  be  left  to  a  jury,  and  a  rule  was  made  absolute  to  set 
aside  the  verdict  and  enter  a  nonsuit,  leave  having  been 

(a)  3  B.  &  Aid.  680.  (b)  3  B.  &  Aid.  321. 
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1846.        reserved  for  that  piurpose.    [Polbeh^  C.  B. — ^What  do  you 
IiillyVhiti    ^7  '^  evidence  that  should  be  left  to  a  jury?]     It  is  diflS- 
V*  cult  to  lay  down  a  cc^neral  rule  on  the  subject;   but 

these  casesy  and  others  to  the  same  effect^  are  sufficient  to 
shew  that  the  act  of  ownership  must  be  unequivocal^  and 
not  every  slight  matter  from  which  an  inference  may  be 
drawn  is  to  be  left  to  a  jury.  In  the  present  case,  how- 
ever,  there  was  no  evidenee  whatever,  no  change  of  circum- 
stances, either  in  the  parties  or  the  goods ;  no  change  of 
possession,  or  of  the  character  of  possession,  and  the  deceased 
from  the  first  to  the  last  repudiated  the  contract  of  sale. 

Cur.  adv.  vult 


The  judgment  of  the  Court  was  now  delivered  by 

Aij>EB80N,  B. — This  case  was  argued  last  term  before 
my  Lord  Chief  Baron,  my  Brother  Piatt,  and  myself.  The 
motion  was,  that  there  should  be  a  new  trial,  unless  the 
plaintiff  would  consent  to  reduce  the  verdict.  There  were 
two  demands:  one  for  the  use  and  occupation  of  a  house; 
and  the  question  as  to  that  was,  whether  the  rate  of  charge 
should  be  as  for  a  furnished  or  an  unfurnished  house;  in 
the  one  case,  the  amount  of  damages  being,  as  to  this  part 
of  the  demand,  £5,  in  the  other,  177.  lOs.  The  second 
demand  was  for  the  price  of  the  furniture  alleged  to  have 
been  sold  by  the  plaintiff  to  the  deceased.  This  question 
turned  upon  the  fact,  whether  there  had  been  an  acceptance 
of  goods  by  the  testator,  so  as  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Frauds;  there  was  no  contract 
in  writing  for  the  purchase.  The  Lord  Chief  Justice  left 
this  question  to  the  jury,  who  found  in  favour  of  the  plain* 
tiff.  The  goods  in  question,  the  subject  of  dispute,  were 
in  the  possession  of  the  defendant  at  the  time  when  the 
contract  was  made. 
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No  doubt  can  be  entertained,  after  the  case  of  JEdan  v.         1846. 
Dvdfieldj  which  was  well  decided  by  the  Court  of  Queen's    l,^|^yVbit» 
Benchi  that  this  is  a  question  of  fact  for  the  jury ;  and  «*• 

DlYBRBUZ* 

that,  if  it  appears  that  the  conduct  of  a  defendant,  in  deal- 
ing with  goods  already  in  bis  possession,  is  wholly  incon- 
fflstent  with  the  supposition  that  his  former  possession  con- 
tinues unchanged,  he  may  properly  be  said  to  have  accepted 
and  actually  received  such  goods  under  a  contract,  so  as  to 
take  the  case  out  of  the  operation  of  the  Statute  of  Frauds : 
— as,  for  instance,  if  he  sells  or  attempts  to  sell  goods,  or  if 
he  disposes  absolutely  of  the  whole  or  any  part  of  thern^ 
or  attempts  to  do  so,  or  alters  the  nature  of  the  property,  or 
the  like«  But  we  think  such  facts  must  be  clearly  shewn ; 
and,  in  this  case,  after  careful  consideration  of  all  the  facts 
contained  in  my  Lord  Chief  Justice's  notes,  we  can  find  no 
sufficient  evidence  of  this  sort  We  therefore  think  the 
verdict  of  the  jury,  as  to  this  part  of  the  case,  is  altogether 
wrong;  and  diat  there  really  was  no  evidence  of  accep- 
tance, so  as  to  take  this  case  out  of  the  operation  of  the 
Statute  of  Frauds.  And  if  so,  it  is  dear  that  the  subse- 
quent possession  by  the  testator  was  the  use  and  occupation 
of  a  furnished  and  not  of  an  unfurnished  house.  We 
therefore  think  there  should  be  a  new  trial,  unless  the 
plaintiff  consents  to  reduce  the  damages  to  VJU  \0s. 

Bule  absolute  accordingly. 
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IN  THE    EXCHEQUER  CHAMBER 

(jBi  Error  from  ihe  Court  of  Excliequer). 


Feb.  6  4f  7.  Rawlinson  ».  Clarke. 

A.ioidtoB..  Covenant.— The  declaration  stated,  that^  by  a  ccr- 

terest  in  the  tain  indenture,  dated  the  11th  day  of  May,  1843,  made  be- 

pracSeTofT^  tween  the  plaintiiF  and  defendant,  the  defendant  covenanted 

surgeon  and  that  he  would  pay  the  plaintiff  £400  at  the  times  and  in  the 

carried  on  by  proportions  following,  viz.,  one  moiety  on  the  11th  of  No- 

him  in  Park-  .^  ««  ••  • 

street,  Camden  vember  then  next,  and  the  remaimng  moiety  on  the  11th 
j£90o'^500to  ^^  May,  1844.  And  it  was  further  agreed  between  the 
to  be  paid  on     parties,  that  the  drugs,  stock  in  trade,  utensils,  and  shop- 

the  ezecntion      ^  '  .7  ,  7        . 

of  the  deed,  fixtures  of  the  plaintiff,  then  upon  certain  premises  in  Park 

the  expiration  Street,  Camden  Town,  should  be  valued  by  a  competent 

oovcnMtcdTOt  P^^^°*  ^  ^  named  by  the  plaintiff  and  defendant  in  the 

to  exercise  the  usual  way,  and  the  amount  thereof  paid  by  the  defendant  to 

within  three  the  plaintiff;  one  moiety  thereof  immediately  the  value  of  the 

then  place'or  ^^^  drugs,  stock  in  trade,  &c,  should  be  ascertained,  and  the 

ako'^^at  d*^  Other  moicty  at  the  expiration  of  one  year  from  the  date  of 

ing  the  space  the  sfud  indenture.    Averment,  that  the  said  drugs,  stock  in 

from  the  date  trade,  utensils,  and  shop-fixtures,  were  forthwith,  and  be- 

he  shouSoon-  ^^^  ^^®  expiration  of  one  year,  valued  by  a  competent  per- 

^ST  ^  "*'***  ^^y  ^  ^^*>  ^^^  S.  Lahee,  named  by  the  plaintiff  and  the  de- 

in  Park'Street  ^  i  •  «     «  i» 

aforesaid,  and  fendant  in  the  usual  way,  at  £190,  of  which  the  defendant 
attendTo  Uie°  ^^  notice ;  and  that  a  year  had  elapsed  from  the  date  of  the 
said  prof(Msion   g^^jj  indenture  before  the  commencement  of  the  suit.   First 

ana  practice  as 
he  had  hitherto 
done ;  and  that 

he  would,  to  the  utmost  of  hts  power,  introdace  B.  to  his  patients,  and  do  erery  reasonable  act 
for  promoting  the  interest  of  the  concern.  And  B.  covensnted,  in  consideration  thereof,  to 
allow  A.,  daring  the  year,  a  moiety  of  the  clear  profits  of  the  concern,  to  be  paid  at  the  expiration 
thereof : — HM^  that  the  parties  were  not  hereby  constttoted  partners  in  the  trade  daring  the 
first  year,  and,  therefore,  that  B.  might  sue  A.  for  monies  reodTcd  by  him  from  their  patients 
daring  that  year. 
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breach,  that  although  the  defendant  hnd  paid  the  first  moiety         1846. 
of  the  siud  £400,  he  had  refused  to  pay  the  other  moiety  of    j^^^^^^^^ 
the  eald  sum  of  £400.    Second  breach,  that  although  the  de-  *• 

fendant  had  paid  one  moiety  of  the  value  of  the  siud  drugs, 
stock  in  trade,  &c.,  immediately  the  same  was  ascertained,  yet 
he  had  refused  to  pay  the  other  moiety  of  the  said  value  at  the 
expiration  of  one  year  from  the  date  of  the  sud  indenture. 

Second  plea,  set  off  for  money  had  and  received,  money 
paid,  and  on  an  account  stated.  The  plaintiff  traversed 
the  set  off,  and  issue  was  joined  thereon. 

Third  plea,  as  to  the  second  breach,  that  the  said  drugs, 
stock  in  trade,  utensils,  and  shop-fixtures,  were  not  at  any 
time  valued  by  a  competent  person  named  by  the  plaintiff 
and  defendant,  modo  et  formft.    Issue  thereon. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Middle- 
sex sittings  after  Hilary  Term,  1845,  when  the  plaintiff  be- 
low  gave  in  evidence  that  Lahee  was  agreed  to  by  the  plain* 
tiff  and  defendant  as  a  proper  person  to  value  the  drugs, 
stock  in  trade,  utensils,  and  shop-fixtures ;  that  the  valua- 
tion being  completed,  except  as  to  the  drugs,  a  sum  of  £70 
was  agreed  on  by  the  plidntiff  and  defendant  as  the  value  of 
the  drugs,  and  £50  as  the  value  of  a  horse  and  gig  belonging 
to  the  plaintiff  below,  making,  together  with  the  rest  of  the 
valuation,  £190,  £95  of  which  was  then  paid  by  the  de- 
fendant to  the  plaintiff,  and  a  receipt  given  for  it  The  Chief 
Baron  left;  it  to  the  jury  to  say  whether  the  horse  and  gig 
were  part  of  the  stock  in  trade ;  and  that,  if  they  were  of 
opinion  that  such  was  the  case,  the  plaintiff  was  entitled  to 
a  verdict  on  the  tliird  plea.  To  this  ruling  the  defendant 
below  excepted.  The  bill  of  exceptions  also  stated,  that  the 
counsel  for  the  said  E.  A.  Bawlinson,  **  to  maintain  and 
prove,  on  his  part,  the  issue  joined  upon  the  second  plea^ 
gave  in  evidence  the  indenture  mentioned  in  the  declaiu- 
tion  (a),  and  also  offered  to  give  in  evidence  that  divers 

(a)  The  indenture  was  set  out     as  follows  : — **  This  indenture, 
in  the  bill  of  exceptions,  and  was     made  the  1 1  th  day  of  May,  1843, 
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1846.        Sams  of  money  had  been  receiyed  hj  the  said  J.  Choke 
Rawlinson    ^^  diyers  persons,  who,  during  the  first  year  from  the 


Ci«ARKB« 


between  J.  Clarke,  &o.,  of  the  one 
party  and  E.  A*  Rawlinson,  &C*, 
of  the  other  part :  Whereas  the 
said  J.  Clarke  has  for  many  years 
now  last  past  carried  on  the  pro- 
fession or  practice  of  a  surgeon 
and  apothecary  in  Park  Street, 
aforesaid,  and  being  desirous  of 
disposing  of  the  same,  he  hath 
agreed  to  sell,  and  the  said  £.  A. 
Rawlinson  to  purchase  the  same, 
at  or  for  the  price  of  £900,  pay- 
able as  follows :  £500  on  execu- 
tion of  these  presents,  and  the 
remaining  sum  of  £400  in  equal 
moieties,  that  is  to  say,  one  mo- 
iety on  the  11th  day  of  Novem- 
ber next,  and  the  remaining 
moiety  on  the  11th  day  of  May, 
1844,  and  upon  the  said  J.  Clarke 
entering  into  the  several  covenants 
and  agreements  hereinafter  men- 
tioned. Now  these  presents  wit- 
ness, that,  for  carrying  the  said 
agreement  into  effect,  and  also  in 
consideration  of  the  sum  of  £500 
by  the  said  K  A.  Rawlinson  to 
the  said  J.  Clarke  paid  at  or 
upon  the  execution  of  these  pre- 
sents, the  receipt  whereof  &c., 
and  also  in  consideration  of  the 
further  sum  of  £400,  to  be  paid 
at  the  times  and  in  the  manner 
hereinbefore  mentioned,  he,  the 
said  J,  Clarke,  hath  granted, 
bargained,  sold,  assigned,  trans- 
ferred, and  set  over,  and  by  these 
-presents  doth  grant,  bargain,  sell, 
assign,  transfer,  and  set  over  unto 
the  said  £.  A.  Rawlinson,  all  in- 
terest, benefit,  profit,  and  advan- 
tage whatever  to  him,  the  said  J. 


Clarke,  to  be  from  thenceforth 
had,  made,  or  obtained  by  or  from 
the  said  profession  or  practice  car- 
ried on  by  him  in  Park  Street 
aforesaid,  or  of  any  of  the  patients 
now  or  hereafter  belonging  there- 
to (subject  as  to  one  twelvemonth 
from  the  date  hereof,  to  the  sti- 
pulation or  agreement  herein- 
after mentioned  ),  and  all  the  right 
and  title  of  him  the  said  J.  Clarire 
of,  in,  or  to  the  said  profession  or 
practice ;  to  have,  hold,  receive, 
and  take  all  and  singular  the 
said  interest,  benefit,  profit  and 
advantage  to  be  from  thenceforth 
had,  made,  or  obtained  from  the 
said  profession  or  practice  and 
premises  hereby  assigned  or  in- 
tended so  to  be,  unto  the  said  £• 
A.  Rawlinson,  his  executors,  ad- 
ministrators and  assigns,  in  as 
full,  large,  and  ample  a  manner  to 
all  intents  and  purposes  as  the 
said  J.  Clarke  might  have  held 
and  enjoyed  the  same  in  case 
these  presents  had  not  been 
made.  And  the  said  J.  Clarke 
doth  for  himself,  his  heirs,  ftc, 
covenant,  promise,  and  agree  to 
and  with  the  said  E.  A.  Rawlin- 
son, his  executors,  &c.,  in  man- 
ner following,  that  is  to  say,  that 
he,  the  said  J.  Clarke,  shall  not 
nor  will  at  any  time  or  times 
hereafter,  direcUy  or  indirectly, 
by  himself  or  in  copartnership 
with  any  other  person  or  peiaons, 
carry  on  or  exercise  the  practice 
or  profession  of  a  surgeonand  apo- 
thecary, or  either  of  them,  either 
by  residing  or.visiting  any  patient 
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date  of  the  said  indenture,  were  patients  of  the  said  Clarke 
and  Bawlinsoni  for  bills  due  from  such  persons  for  medicine 


within  three  miles  of  the  present 
place  of  business  of  him  the  said 
J.  Clarke  in  Park  Street  afore- 
said.   And  further,  that  in  case 
of  any  breach  or  non-performance 
of  the  covenant  last  hereinbefore 
contained,  he  the  siud  J.  Clarke* 
his  heirs,  executors,  and  adminia- 
trators,  shall  and  will  pay  unto  the 
said  £.  A.  Rawlinson,  his  execu- 
tors, &c.,  the  sum  of  £500,  to  be 
recorered  against  him  the  said 
J.  Clarke,  his  heirs  &c.,  by  the 
said  £.  A.  Rawlinson,  as  and  for 
liquidated  damages,  and  not  as 
penalty;  and  further,  that  he  the 
said  J.  Clarke   shall  and  will, 
to  the  uttermost  of  his  power, 
at  all  times  from  henceforth,  in- 
troduce the  said  E.  A.  Rawlinson 
to  his  said  profession  or  praotiGe, 
and  to  the  present  patients  of  him 
the  siud  J.  Clarke,  and,  as  far 
as  practicable,  to  those  who  have 
hitherto  employed  him  the  said 
J.  Clarke  aa  such  surgeon  and 
apothecary,  and  shall  and  will 
do    every   reasonable    act    the 
said  E.  A.  Rawlinson  may  deem 
necessary  for  the  continuing  and 
promoting  the    interest  of  the 
said  concern.    And  further,  that 
he  the  said  J.  Clarke  shall,  dur- 
ing the  space  of  one  year  to  be 
computed  from  the  day  of  the  date 
hereof,  continue  to  reside  in  Park- 
street  aforesaid,  and  to  carry  on 
and  attend  to  the  said  profession 
or  practice  as  he  has  hitherto 
done, and  as  if  these  presents  had 
not  been  made,  after  which  said 
period  he  b  to  quit  such  practice 
entirely,  according  to  the  stipu- 


lations to  that  effect  hereinbefore 
mentioned.    And  further,  that  he 
the  said  J.  Clarke,  his  executors, 
&c.,  shall  not  nor  will  at  any 
time  during  the  remainder  of  the 
term  or  time  for  which  the  said 
J.  Clarke  now  holds  a  lease  of  his 
present  residence  in  Park-street 
aforesaid,  permit  or  suffer  any 
surgeon,  apothecary,  chemist,  or 
druggist  (other  than  the  said  E. 
A.  Rawlinson,  his  executors,  &c. ) 
to  reside,  practise,  or  carry  on  bu- 
siness therein.    And  the  said  E. 
A.  Rawlinson,  in  consideration 
of  the  premises  last  aforesaid, 
hereby  agrees  to  allow  the  said 
J.  Clarke,  during  such  period  of 
one  year,  one  moiety  of  the  clear 
profits  of  the  said  concern,  to  be 
paid  at  the  expiration  thereof. 
And  further,  the  said  £.  A.  Raw- 
linson, for  himself,  his  executors, 
&c.,  further  agrees  to  and  with 
the  said  J.  Clarke,  his  executors, 
&c.,  that  he,  the  said  £.  A.  Raw- 
linson, hia  executors,  &c.,  shall 
and  will  pay  to  the  said  J.  Clarke, 
his  executors,  &c.,  the  sum  of 
400/.,  at  the  times  and  in  the  pro- 
portions hereinbefore  in  that  be- 
half mentioned.    And  it  is  fur- 
ther agreed  by  and  between  the 
said  parties  hereto,  that  the  drugs, 
stock  in  trade,  utensils,  and  shop- 
fixtures  of  the  said  J.  Clarke, now 
upon  the  premises  in  Park-street 
aforesaid,  shall  be  forthwith  va- 
lued by  a  competent  person,  to  be 
named  and  agreed  to  by  the  said 
J.  Clarke  and  £.  A.  Rawlinson  in 
the  usual  way,  and  the  amount 
shall  be  paid  by  the  said  £•  A. 
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1846.         and  attendance  furnished  and  bestowed  to  them  respectively 
RAWLIN90N    ^^  *'*^  ^^^  business,  so  carried  enduring  the  first  year  as  in 
*•  the  said  indenture  is  mentioned  and  provided^  no  part  of 

which  sums  of  money  has  been  paid  by  the  said  Clarke  to 
the  s^d  Rawlinson ;  whereupon  the  Lord  Chief  Baron  re- 
fused to  admit  any  evidence  of  monies  received  by  the  said 
Clarke  from  the  s^d  patients,  dunng  the  first  year.** 

The  defendant  below  excepted  to  the  refusal  of  the 
learned  Judge  to  receive  the  above  evidence. 

The  jury  found  a  verdict  for  the  plaintiff  below  on  all 
the  issues,  and  the  judgment  was  accordingly  entered  for 
him.  On  that  judgment  a  writ  of  error  was  brought  into 
this  Court,  and  the  case  was  now  argued  (a)  by 

Watson,  for  the  plaintiff  in  error. — Two  exceptions  were 
taken  and  are  to  be  considered  in  this  case.  First,  to  the 
ruling  of  the  Lord  Chief  Baron,  as  to  the  horse  and  gig 
being  part  of  the  stock-in-trade ;  secondly,  to  the  rejection 
of  the  evidence  tendered  under  the  plea  of  set-off. 

1.  The  second  breach  alone  is  material  with  reference  to 
this  point.  That  breach  is,  for  not  paying  the  second  moiety 
of  the  £190,  at  which  the  drugs,  stock-in-trade,  &c.,  were 
valued :  and  unless  the  horse  and  ^g  were  in  fact  part  of 
the  stock-in-trade,  they  are  not  within  the  covenant.  The 
fact  of  the  parties  having  agreed  to  treat  them  as  stodc-in- 
trade  does  not  alter  the  case:  especially  as  it  appears 
upon  the  record,  that  that  agreement  was  come  to  afler 
the  valuation  was  completed,  except  as  to  the  drugs. — 
On  this  part  of  the  case,  he  cited  Littler  v.  Holland {b), 

Rawlin8on,hi8  executors,  &c.,  to  of  at  the  expiration  of  such  pe- 

the  said  J.  Clarke,  his  executors,  nod  of  one  year  as  aforesaid.   In 

&c.,  as  follows,  that  is  to  say,  one  witness  whereof,  &c. 
moiety  thereof  immediately  the         (a)  Before  Tindal^C.  J.,  Pat- 

value  of  the  said  drugs,  stock  in  fesan^  J.,  OoHmanj  J.,  Coleridge^ 

trade, utensils,  and  fixtures  shall  j.^  Manle,  J.,  and  EiUy  J. 
be  ascertained  in  manner  afore-         /^^  3  x,  R.  590. 
said ;  and  the  other  moiety  there- 
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Brown  y.  Goodman  {a\  Cook  v.  Jennings  {b\  Heard  v.  Wad"         1846. 

ham{c\    Goss  v.   Lord  Nugent {d).     [Erk^   J.  —  Surely     rxwlin»ok 

*' stock-in-trade "  may  or  may  not  include  the  horse  and  *• 

gig,  according  as  the  partiee  agt«e.]     But  even  if  they  may       ^''^"^' 

be  so  treated,  the  horse  and  gig  were  not  valued  by  Lahee, 

and  his  valuation  is  a  condition  precedent  to  the  plaintiff's 

right  to  recover.    \Tindaly  C.  J. — ^We  do  not  think  that 

point  is  open  to  you ;  the  exception  is  not  pointed  to  it.  All 

that  is  material  on  this  issue  is,  whether  the  stock-in-trade 

was  properly  valued ;  if  it  was,  the  issue  ought  to  be  found 

for  the  plaintiff  below.] 

2.  Then  the  second  exception  is,  that  the  evidence  of 
the  [money  received  by  Clarke  during  the  year  ought  to 
have  been  admitted  under  the  plea  of  set-off.  The  effect  of 
this  deed  was  to  transfer  the  business  to  Rawlinson  imme- 
diately, a  certain  sum  being  allowed  to  Clarke  during  the 
year,  by  way  of  salary  for  his  services  in  keeping  the  busi- 
ness together.  And  the  circumstance  that  this  sum  is 
fixed  at  half  the  profits  of  that  year  does  not  constitute  a 
partnership  between  the  two.  All  the  money  received 
during  the  year  belonged  to  Rawlinson ;  and  therefore,  all 
that  Clarke  received  and  did  not  pay  over  to  Rawlinson 
ought  to  be  taken  in  account  against  hiuL  There  is  no 
breach  alleging  that  Clarke  has  not  been  p^dd  his  moiety  of 
the  profits  at  the  end  of  the  year.  [ErUy  J. — ^No  doubt 
you  may  assume,  for  the  purpose  of  the  argument,  that  he 
has  been  paid.]  Then  the  argument  on  behalf  of  the  de- 
fendant in  error  must  be,  that  there  was  a  partnership. 
But  it  is  obvious  that  the  parties  never  intended  that 
Clarke  should  participate  in  any  loss  which  might  happen 
during  the  first  year:  and  it  is  an  indispensable  condition  of 
a  partnership,  that  each  of  the  parties  shall  be  sharers  in 
both  the  profits  and  the  losses.   This  is  no  more  than  a  pro- 

(a)  3  T  R.  592,  n.  (c)  1  East,  619. 

(h)  7  T.  R.  381.  id)  6  B.  &  Adol.  68. 

VOL.  XV.  X  M.  W. 
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1846.        vision  for  remunerating  Clarke  for  the  services  to  be  ren- 

lUwLiNsoK    <^6^  1>7  hu">  ^®  value  of  which  is  reasonably  taken  to  be 
^«  a  moiety  of  the  profits. — He  cited  Heshtth  v.  Blanchard{a)9 

Smith  V.  fFaUoii{b),  and  Waugh  v.  Carver  ic\ 

Crowder,  for  the  defendant  in  error. — This  evidence  was 
rightly  rejected,  it  being  the  subject  of  an  account  in  equity 
merely^  and  not  of  any  legal  demand.  The  true  construc- 
tion of  the  deed  is,  that  during  the  first  year  Clarke  was  to 
act|  not  as  offent  for  RawUnson,  paid  by  wages  for  his  ser- 
vices, but  as  principal,  jointly  interested  in  the  profits,  and 
held  out  to  the  world  as  a  partner ;  and  this  was  a  reserva- 
tion made  for  the  benefit  of  Bawlinson,  as  the  purchaser  of 
the  business,  in  order  the  better  to  introduce  him  into  iU 
With  respect  to  the  observation,  that  Clarke  had  no  partner- 
ship in  the  losses,  the  answer  is,  that  where  a  person  is 
interested  in  the  clear  profits  of  a  concern,  he  is  of  necessity 
interested  also  in  the  losses :  Story  on  Partnership,  s.  58. 
And  the  presumption  is,  that  a  person  who  receives  a  share  of 
the  profits  of  a  trade,  receives  them  in  the  character  of  a  part- 
ner and  not  of  a  servant.  The  cases  dted  on  the  other  side  are 
distinguishable.  The  decision  in  Heskeih  v.  Blanchard  has 
been  doubted ;  see  Collyer  on  Partnership,  p.  60,  (2nd  ed.) ; 
Story  on  Partnership,  s.  57.  [Afaufe,  J. — The  Court  do 
not  seem  to  have  said  anything  more  in  that  case,  than  that 
there  was  no  such  partnership  as  would  prevent  an  action 
firom  being  brought]  In  Smith  v.  Watson  there  was  a  dis- 
tinct agreement  that  the  share  of  the  profits  was  to  be  re- 
ceived by  the  plaintiff  as  agent,  and  in  lieu  of  brokerage. 
There  may  be  a  partnership  in  the  prqfiUy  though  there  be 
none  in  the  property ^  of  a  concern :  Story  on  Partnership, 
s.  32  ;  and  if  there  is  to  be  a  partnership  in  the  profits,  it  is 
not  the  less  a  partnership  because  one  of  them  contributes 

(a)  4  East,  144.  (h)  2  B.  &  C.  401. 

(c)  2  H.  Bl.  285. 


HILABT  VACATION;   9  VICT.  299 

nothbg  but  his  labour,  IcL,  &    15;  citing  Pothier»  De         1846. 
Soci^te,  n.  8,  9,  10.     And,  by  special  agreement,  a  partner     r][^^JJ^„ 
may  share  in  the  profits  and  not  be  accountable  for  the  '. 

h)6se8,  the  profits  being  calculated  after  deducting  the  losses ; 
so  that  if,  on  the  dissolution  of  the  partnership,  the  total 
profits  exceed  the  total  losses,  the  party  shall  take  his  share 
of  the  surplus ;  but  if  the  total  losses  exceed  the  total  profits, 
he  shall  not  share  the  excess  of  loss.  The  maxim  of  the 
Boman  law  was  in  accordance  with  this  view — ''Neque 
enim  lucrum  intelligitur  nisi  omni  damno  deducto,  neque 
damnum  nisi  omni  lucro  deducto ''  (a).  And  a  partner  who 
is,  at  the  end  of  the  year,  entitled  to  a  proportion  of  the 
clear  profits,  does  so  far  necessarily  share  in  the  losses,  be- 
cause the  dear  profits  can  only  be  ascertained  after  taking 
an  account.  In  order  to  exclude  a  partnership,  there  ought 
to  be  an  express  stipulation  that  the  party  is  to  fiU  the 
character  of  agent  or  servant  only :  Ex  parte  Hamper  (6), 
Krwwks  v.  Haughtcm  (c),  see  3  Kent's  Commentaries,  p.  27. 
[Erki  J.  —  The  introducing  Rawlinson  into  the  business 
might  make  Clarke  a  partner  quoad  alios,  but  not  necessi^ 
rily  so  inter  se.  Mauley  J. — Clarke  may  be  entitled  to 
an  account  at  the  end  of  the  year,  in  order  to  ascertain  the 
amount  payable  to  him,  but  that  does  not  shew  that  Raw- 
linson may  not  sue  him  for  money  had  and  received  during 
the  year.  Coleridgey  J.— If  at  the  end  of  the  year  bad 
debts  were  calculated,  and  the  result  taken  of  the  profits, 
and  Bawlinson  were  obliged  to  pay  half  of  the  whole, 
whether  he  had  received  them  or  not,  that  would  l)e  any- 
thing but  a  partnership.]  It  clearly  is  not  necessaiy  that 
the  word  partnership  should  be  used  in  order  to  create  that 
relation :  Chetq)  v.  Crafnond(d). — He  referred  also  to  Band 
V.  Pittard  {e)  and  Dob  v.  Halsey  (/). 

(a)  Donat.,  b.  1,  tit.  8, 8. 1,  art.  (d)  4  B .  &  Aid.  663. 

7, 8, 9.  («)  3  M.  &  W.  367. 

(ft)  17  Ves.  404,  412.  (/)   16  Johnson's  American 

(c)  CoUyer  on  Partnenhipy22.  Reports,  34. 
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1846.  Watson  was  not  called  upon  to  reply. 


Rawlinson 


V-  Tnn>ALy  C.  J. — This  action  was  brought  by  the  plaintiff 

below  against  the  defendant  below,  to  recover  £95,  the 


sidue  of  a  valuation  of  drugs  and  stock  in  trade ;  in  answer, 
the  defendant  below  pleaded  a  set-off  for  money  had  and 
received  by  the  plaintiff  to  the  use  of  the  defendant  The 
Chief  Baron,  who  tried  the  cause,  on  evidence  being  offered 
that  Clarke  had  received  sums  of  money,  as  the  defendant 
below  contended,  to  his  use,  refused  to  receive  such  evi- 
dence, on  the  ground  that  the  money  so  sought  to  be  set  off 
was  due  to  both  as  partners,  and  that  it  could  not  be  con- 
sidered as  money  had  and  received  to  the  use  of  the  de- 
fendant below  at  all,  until  an  account  had  been  taken  of 
the  partnership  funds.  That  is  the  question  which  we 
have  to  consider,  and  it  depends  on  the  proper  construction 
of  the  deed  entered  into  between  the  parties.  It  appears, 
that,  by  the  deed,  dated  the  11th  of  May,  1843,  Clarke 
sells  his  business  to  the  defendant  Rawlinson,  and  agrees  to 
introduce  him  into  the  business,  upon  having  a  share  of  the 
profits  of  the  first  year;  and  it  becomes  extremely  impor- 
tant to  see  whether  the  provisions  of  that  deed  are  consist* 
ent  with  the  existence  of  a  partnership  between  the  parties 
during  the  year.  The  deed  first  recites,  that  Clarke  had 
agreed  to  sell,  and  Rawlinson  to  purchase,  the  business,  on 
Clarke  being  paid  £900,  of  which  £500  was  to  be  payable 
immediately,  and  the  residue  in  equal  moieties,  on  the  11th 
of  November,  1843,  and  the  11th  of  May,  1844,  and  on 
Clarke  entering  into  the  covenants  and  agreements  therein- 
after mentioned.  All  these  payments  had  been  made,  ex- 
cept the  moiety  of  £200,  which  was  to  be  paid  at  the  end 
of  the  year.  Then  Clarke,  in  consideration  of  this  agree- 
ment, grants,  bargains,  sells,  and  assigns  to  Rawlinson 
"  all  the  interest,  benefit,  &c.,  of  him  the  said  J.  Clarke,  to 
be  from  henceforth  had,  made,  or  obtained  from  the  profes- 
sion and  practice  so  carried  on,  or  of  any  of  the  patients  now 
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or  hereafter  belonging  thereto  f  therefore,  in  ite  terms,  the 
asfflgnment  of  the  business  takes  effect  immediately  from  the 
execution  of  the  deed ;  but  it  goes  on  to  say, — and  that  is 
the  only  point  as  to  which  any  question  can  arise, — *^  sub- 
ject, as  to  one  twelvemonth  from  the  date  hereof,  to  the 
stipulation  or  agreement  hereinafter  mentioned."  Now, 
looking  at  that  stipulation,  the  effect  of  it  seems  to  the 
Court  to  be  only  to  make  a  certain  allowance  to  Clarke 
during  the  first  year,  but  not  to  give  him  any  interest  in  the 
profits  of  the  business  during  that  time,  so  that  the  deed 
would  still  operate  as  an  assignment  of  the  whole  of  the 
profits  from  the  day  of  its  date,  subject  only  to  such  stipu- 
ladon  as  to  the  remuneration  of  Clarke  for  work  and  labour 
to  be  done  by  him.  It  then  goes  on  with  a  covenant  by 
Clarke,  **  that  he  will  not,  at  any  time  hereafter,  directly  or 
indirectly,  by  himself  or  in  copartnership  with  any  other  per- 
sons, carry  on  or  exercise  the  practice  or  profession  of  a  sur- 
geon or  apothecary,  either  by  residing  or  visiting  any  patient 
l^ithin  three  miles  from  the  present  place  of  business  in 
Park-street  aforestdd ;"  and  the  contention  on  the  part  of 
the  plaintiff  is,  that,  notwithstanding  these  words,  Clarke 
did  not  assign  the  business  before  the  end  of  the  first  year, 
during  which  time  he  and  Rawlinson  were  to  be  partners 
together.  Now  the  effect  of  the  deed  being  as  I  have  before 
stated,  we  come  to  the  stipulation  following,  that  Clarke 
"shall  and  will,  at  all  times  from  henceforth,  to  the  utmost  of 
his  power,  introduce  Hawlinson  to  his  said  profession  or 
practice,  and  to  the  present  patients,  and,  as  far  as  prac- 
ticable, to  those  who  have  heretofore  employed  Clarke  as 
surgeon  and  apothecary,  and  will  do  every  reasonable  act 
which  Rawlinson  shall  deem  necessary  for  continuing  and 
promoting  the  interest  of  the  concern ;  and  shall,  during  one 
year,  continue  to  reside  in  Park-street,  and  to  carry  on  and 
attend  to  the  profession  or  practice,  as  he  has  heretofore 
done;  after  which  period  he  is  to  quit  such  practice  entirely." 
As  far  as  one  can  see,  the  object  was,  that  Clarke,  without 
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1846.         having  any  interest  in  the  business,  was,  for  the  conBidera* 
lUwLUftoM    *^^^  ^®  ^^  received,  to  do  all  in  his  power,  by  appearing 
^  **  to  continue  in  the  business,  to  put  Bawlinson  in  his  stead* 

It  then  goes  on  with  the  stipulation  excepted  out  of  the 
granting  part  of  the  deed :  "  And  the  said  Bawlinson,  in 
consideration  of  the  premises  last  aforesaid,  agrees  to  aUow 
to  Clarke,  during  such  period  of  one  year,  one  moiety  of  the 
clear  profits  of  the  said  concern,  to  be  paid  at  the  expiration 
thereof."  Now  the  question  is,  whether,  looking  at  the 
whole  of  this  deed,  it  can  bear  any  other  construction  than 
that  Clarke  was  to  receive  nothing  more  than  a  salary  for 
the  services  he  was  to  afford  to  Bawlinson,  in  helping  him 
to  continue  the  business.  It  is  observable,  that  in  the 
granting  part,  nothing  is  said  about  a  share  of  the  profits ; 
but,  at  the  end  of  the  deed,  there  is  an  agreement  that  the 
drugs,  stock  in  trade,  &c.,  are  to  be  valued  by  a  competent 
person,  and  the  amount  paid  by  Bawlinson  to  Clarke. 
Therefore  this  is  as  much  a  conveyance  of  the  property  in 
the  stock  in  trade,  as  if  there  had  been  express  words  grants 
ing  it  in  the  deed ;  and  the  effect  is,  that,  after  the  deed  was 
executed,  no  property,  either  in  the  business,  or  the  stock 
in  trade,  remained  in  Clarke,  but  all  was  given  over  to 
Bawlinson.  If  that  is  the  case,  it  b  very  difficult  to  see 
how  they  can  be  called  partners,  where  there  is  no  joint 
interest  in  the  matter  in  question.  All  the  drugs  then  on 
the  premises  would  probably  soon  be  expended,  and  fresh 
ones  supplied  with  the  money  which  would  be  received  from 
the  patients,  or  with  Bawlinson's  own  money ;  there  is  no- 
thing to  shew  that  Clarke  was  to  put  his  hand  in  his  pocket 
to  supply  drugs  for  the  concern.  That  being  the  case,  how 
can  we  say  that  the  scope  of  this  deed  was  to  create  a  part- 
nership? And  when  it  was  so  obvious  to  use  the  word 
"  partners,**  they  would  not  have  left  it  so  much  in  doubt  if 
the  parties  had  intended  that  connexion  to  exist.  It  there- 
fore seems  to  us,  that  when  the  money  was  received  by 
Clarke  from  the  patients^  it  became  money  had  and  received 


Rawlinbok 


Clabkb. 
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to  the  use  of  BawlinBon,  as'  much  as  if  it  had  been  put  into         \g4^ 
a  bag,  or  paid  into  a  bankers,  on  his  account  But  it  is  said 
that  this  view  imposes  a  hardship  on  Clarke,  for  it  might  v. 

be  that  he  had  received  a  huge  sum  of  money,  no  part  of 
which  he  would  be  liable  to  refund  to  Bawlinson,  as  having 
been  expended  by  him  for  the  purposes  of  the  business ;  if 
that  were  the  case,  it  might  be  shewn  that  the  money  had 
been  expended  for  the  purpose  for  which  the  property  was 
liable,  and  that  either  nothing  of  it  was  left,  or,  if  anything 
were  left,  it  was  only  what  he  had  a  right  to  appropriate  to 
himself;  but  that  would  be  a  question  for  the  jury,  and 
ought,  therefore,  to  have  been  submitted  to  them.  How- 
ever, on  the  principal  question,  it  seems  to  us,  that  this  was 
not  money  paid  to  oae  party,  for  which  he  was  accountable 
as  a  partner,  but  money  received  to  the  use  of  the  other 
party ;  and  that  the  evidence  ought  to  have  been  received, 
subject  to  the  liability  of  its  being  rebutted  by  other  evi- 
dence. The  second  exception,  therefore,  will  be  allowed. 
There  was  another  exception,  which  we  disposed  of  in  the 

course  of  the  argument 

Venire  de  novo. 
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April  16.  Rawstorne  and  Others  v.  Gandell  and  Another. 

The  Court  wiU  -L  HIS  waB  an  action  brought  by  the  managing  comnuttee 
Jul  of  a"dLL  ^^  t^^  "  Liverpool  and  Preston  and  North  Union  Railway/' 
by  one  of  Be-      registered  under  the  stat  7  &  8  Vict  c.  110,  to  recover 

Tcral  co-puin-        ^  i  i  i  • 

tiffs,  unless  it  is  damages  from  the  defendants,  who  were  the  engineers  em- 

uThaTe'beBn^  ployed  upon  the  line,  for  the  non-performance  of  their  con- 

"f'tte^thT^  tract  to  survey  the  line,  and  furnish  plans  and  sections  to  be 

plaintiffs,  or  deposited  in  compliance  with  the  standing  orders  of  Parlia- 

unless  the  re-  .  .  j   .       ▼  ^  o  ^  /» *  • 

leasorbeamere  ment.  Ine  wnt  was  issued  m  January  lo46,  issue  was 
to  Uie  action^  joined,  and  the  cause  was  set  down  for  trial  at  the  Liverpool 
having  no  in-     assizes,  on  the  2lst  March.     On  the  evenin^r  of  the  20th, 

terest  whatever  ,  o  » 

in  the  subject-    the  defendant's  attorney  withdrew  the  pleas  then  upon  the 

record,  and  delivered  a  plea  puis  darrein  continuance,  of  a 
release,  jointly  executed  to  the  defendants  by  two  of  the 


f 
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plaintiffs,  named  Duncan  and  Randall.     The  record  was         1846. 
thereupon  withdrawn,  j^I^^^^ 


Cramptan  now  moved  for  a  rule,  calling  upon  the  defend- 
ants to  shew  cause  why  the  plea  of  release  should  not  be  set 
aside,  on  the  ground  that  it  was  pleaded  by  collusion  be- 
tween the  plaintiffs  Duncan  and  Kandall  and  the  defend- 
ants, and  in  fraud  of  the  other  plaintiffs.  His  aflSdavits 
stated  the  following  facts : — Ailer  the  failure  in  making  the 
deposit  of  the  plans,  &c.,  to  comply  with  the  standing 
orders,  the  present  proceedings  against  the  defendants  were 
resolved  upon  at  a  meeting  of  the  shareholders ;  and  the  re- 
leasors, and  all  the  original  shareholders,  had  notice  of  that 
resolution.  It  was  also  resolved,  that  one  guinea  per  share, 
on  account  of  the  deposit,  should  be  returned  to  all  share- 
holders desirous  of  giving  up  their  shares.  The  releasor 
Duncan  had  been  placed  on  the  provisional  committee 
through  the  influence  of  the  defendants,  but  had  never  taken 
any  active  part  in  the  management  of  the  undertaking,  and 
out  of  two  hundred  shares  allotted  to  him,  he  had  presented 
one  hundred  and  fifty  for  the  return  of  the  guinea.  Afler 
the  present  action  was  brought,  Duncan  and  another  of  the 
plaintiffs,  and  two  other  persons,  filed  a  bill  in  Chancery 
against  all  the  other  plaintiffs,  to  have  the  accounts  taken 
under  the  authority  of  that  court,  and  to  restrain  the  pre- 
sent action.  The  defendants'  attornies  filed  this  bill,  and 
also  commenced  a  cross-action  for  an  alleged  balance  due 
to  the  defendants.  With  respect  to  Kandall,  the  other  re- 
leasor, he  had  been  on  the  managing  committee,  which  was 
chosen  from  the  provisional  committee,  but  had  never  taken 
any  active  part  in  their  proceedings.  He  had  received  back 
the  guinea  on  all  the  shares  allotted  to  him,  and  executed  a 
deed,  whereby,  in  consideration  of  that  repayment,  he  did 
**  release  and  for  ever  quit  claim  unto  the  provisional  com- 
mittee of  the  company,  all  and  all  manner  of  actions,  suits, 
reckonings,  claims,  and  demands,  both  at  law  and  in  equity. 


Oandkll. 


306  CA8BB  IN  THB  EXCflBQtrEB, 

1846.        which  he  oould,  should,  or  might  have  against  the  said  com- 
RAwtTomif «    ii^ttee,  by  reason  or  on  account  of  the  said  projected  under- 


*•  taking,  or  anj  transaction,  matter,  or  thing,  in  anywise  re- 

lating to  the  same,  but  subject  to  a  rateable  participation  in 
any  surplus  fund." 

Crompton. — ^This  is  a  case  involving  considerations  of  very 
great  importance.  If  any  individual  member  of  a  managing 
committee  of  a  railway  has  the  power  of  extinguishing,  by 
means  like  these,  the  claims  of  the  shareholders  against  per- 
sons whose  misconduct  has  occasioned  the  failure  of  the 
imdertaking,  the  most  mischievous  consequences  will  follow. 
With  respect  to  the  releasor  Randall,  he  had  no  beneficial 
interest  whatever  in  the  concern  at  the  time  of  this  release, 
but  stood  in  the  situation  of  a  mere  trustee ;  and  a  trustee 
will  not  be  aUowed  to  exercise  his  mere  legal  rights  to  bar 
those  of  others  who  are  beneficially  interested.  And  in 
Phillips  V.  ClageU{a)j  Parke,  B.,  said:  ''Perhaps  it  may 
not  be  correct  to  say,  that,  in  all  cases  in  which  a  party  has 
an  interest,  he  may  release.  It  is  correct  to  say,  that,  if  he 
has  parted  with  all  interest,  he  cannot  release."  But  all  the 
authorities  shew,  that  where  the  release  was  fraudulent  and 
colourable,  the  Court,  in  the  exercise  of  its  equitable  juris- 
diction, will  set  aside  the  plea ;  and  here  the  facts  disclosed 
in  the  aflSdavits  manifestly  shew  that  such  was  the  case.  It 
is  plain  enough,  that  Duncan  was  acting  merely  as  the  agent 
and  for  the  benefit  of  the  defendants.  He  retains,  at  all 
events,  only  a  very  small  portion  of  his  original  interest  in 
the  concern ;  indeed,  it  is  matter  of  inference  only  that  he 
is  stiU  entitled  to  any  shares.  With  respect  to  Bandall, 
who  has  no  interest  whatever,  the  fraud  is  dear :  and  if  it 
be  established  as  to  one  of  the  releasors,  as  this  is  a  joint  re- 
lease, the  fraud  vitiates  it  altogether.   There  is  sufficient  on 


(a)  11  M.  &  W.  84. 
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the  afBdavite,  at  all  eTents,  to  call  upon  these  parties  for  an         1846. 
explanation  of  their  acts.  iU^^^^. 


Pollock,  C.  B. — I  think  there  should  be  no  rule.  One 
of  these  releasors,  undoubtedly,  had  no  interest  which  would 
entitle  him  to  release  the  action ;  but  the  other  had.  No 
doubt  this  is  the  case  of  an  exercise  of  a  strict  legal  right, 
in  a  manner  very  mischievous  and  iigurious  to  the  other 
plaintiifs,  and  for  which  the  parties  may,  perhaps,  be  re- 
sponsible to  another  tribunal;  but  we  have  no  power  to 
interfere,  if  there  be  the  smallest  right  or  real  interest  on 
which  the  release  may  operate  at  law.  If  the  plaintiff 
Duncan  is  not  suing  altogether  on  behalf  of  the  other 
plaintiffi — if  he  be  not  a  mere  name — ^the  release  by  him  is 
effectual,  and  we  ought  not  to  interfere.  A  court  of  law 
has  no  machinery  for  working  out  the  equities  of  these  con- 
flicting interests.  In  truth,  this  application  is  neither  more 
nor  less  than  a  bill  in  equity,  to  discover  whether  Duncan 
is  or  is  not  still  interested  in  the  concern. 

Parke,  B. — I  am  of  the  same  opinion.  The  case  of 
JPhilUps  V.  Clagetty  which  has  been  referred  to  by  Mr. 
Cromptony  lays  down  the  rule  of  law  on  this  subject  We 
cannot  interfere  to  prevent  the  defendants  from  pleading 
this  rdiease,  unless  a  dear  case  of  fraud  between  them  and 
the  releasors,  to  the  prejudice  of  their  co-plidntiffs,  be  made 
out,  or  unless  it  be  shewn  that  the  release  was  executed  by 
persons  who  were  suing  as  mere  trustees,  having  no  real  in- 
terest in  the  subject-matter  of  the  action.  But  so  long  as  a 
person  has  shares  in  such  an  undertaking,  he  has  an  interest, 
which,  however  small  it  be,  is  sufficient  to  enable  him  to 
release  an  action  in  which  he  is  a  plaintiff;  and  the  case  is 
quite  different  from  the  familiar  one  of  asngnor  and  assig- 
nee, in  which  the  Courts  for  the  first  time  interposed  in  this 
way.  The  plidntiff  Duncan  still  holds  fifty  shares  in 
this  undertaking,  and  is  therefore  entitled  at  law  to  release 
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1846. 


Rawbtoknb 

V, 
OANOBtL. 


the  claim  of  the  compan  j,  subject  to  his  responsibility  to  his 
co-partners  for  so  doing.  It  is  not  shewn  upon  these  affida- 
vits that  he  ever  agreed  with  the  other  plaintiffs  not  to  re- 
lease the  action ;  it  is  shewn^  indeed,  that  he  agreed  that 
the  demand  should  be  enforced  in  his  name,  but  that  cannot 
prevent  him  from  executing  a  release  to  the  defendants,  if 
he  thinks  fit.  In  the  common  case  of  two  co-pliuntiflb 
equally  interested,  if  one  of  them  thinks  fit,  out  of  pure 
friendship  to  the  defendant,  to  release  the  action,  the  Court 
cannot,  on  that  account,  interfere  to  set  the  release  aside. 
In  the  present  case,  it  seems  to  me  that  Mr.  Crampton  has 
not  made  out  such  a  case  as  to  induce  us,  sitting  in  a  court 
of  law,  to  interfere  by  virtue  of  our  equitable  jurisdiction. 
His  remedy  is  by  a  biU  in  equity. 


RoLFE,  B.,  and  Platt,  B.,  concurred. 


Rule  refused. 


April  18. 

The  defendant 
gave  the  plain- 
tiff, a  broker 
on  the  Stock 
Exchange,  an 
order  to  pur- 
chase for  him 
fifty  9hare§  in  a 


Mitchell  v.  Newhall. 

UEBT  in  the  sum  of  £150,  for  the  value  of  shares  in  the 
**  Belgian  Eastern  Junction  Bulway  Company,"  and  in 
2/.  10«.  for  commission.  Plea,  nunquam  indebitatus,  and 
issue  thereon. 

At  the  trial,  before  PoUockf  C.  B.,  at  the  Sittings  in 
Sw^^'^At  London  after  Hilary  Term,  it  appeared  that  the  plaintiff, 
that  time  no       ^ho  was  a  Stockbroker,  had  been  employed  by  the  defend- 

tilar«tofthe  .  . 

Company  were  ant  to  purchase  for  him  "  fifty  shares"  in  the  above  railway. 
t£e  foi^  '  ^^^  defendant  was  a  stranger  to  the  Stock  Exchange.  The 
goyernment       plaintiff  purchased  for  the  defendant  a  irffer  of  a/fofiii«i^  for 

not  harmg  yet    *^  *^  •' 

authorised  ita 

eatablishment ;  but  letters  of  allotment  for  shares  were  then,  according  to  the  eridence  of 

persons  on  the  Stock  Exchange,  commonly  boaght  and  sold  in  the  market  as  shares.    The 

plaintiff  bought  for  the  defendant  a  letter  of  allotment  for  fifty  shares  i^Held,  that  a  jury 

might  well  find  that  this  was  a  good  execntion  of  the  order. 


V. 
NSWHALL. 
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fifty  shares,  for  which  he  paid  £150.  At  the  time  of  the  1846. 
purchase,  there  were  no  shares,  properly  so  called,  of  this  mitchbll 
railway  company  in  the  market,  nor  could  any  be  issu- 
ed or  transferred,  until  an  ''act  of  concession"  for  the 
establishment  of  the  company  should  be  granted  by  the 
Belgian  Goyemment.  The  secretary  of  the  Stock  Exchange, 
and  other  persons  conversant  with  the  business,  stated  that 
letters  of  allotment  of  this  company  were  commonly  bought 
and  sold  in  the  market  as  shares.  The  defendant  refused 
to  accept  the  letter  of  allotment,  and  thereupon  this  action 
was  brought  against  him.  The  Lord  Chief  Baron  left  it 
to  the  jury  to  say  what  was  the  nature  of  the  direction 
given  by  the  defendant  to  the  plaintiff;  whether  he  was  at 
once  to  purchase  that  which  in  the  Stock  Exchange  passed 
for  shares,  namely,  a  letter  of  allotment,  or  whether  he  was 
to  wait  until  shares  were  issued,  before  he  executed  the 
order.     The  jury  found  for  the  plaintiff. 

Humfrey  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection.  An  order  to  a  broker  to  purchase  shares  in  a 
railway  cannot  be  construed  as  an  authority  to  purchase  a 
mere  letter  of  allolment,  which  may  be  of  no  value  whatso- 
ever, and  which,  at  most,  only  gives  the  purchaser  a  con- 
tingent right  to  receive  shares  at  some  future  period.  This 
was  an  express  and  unambiguous  order  to  buy  shares,  and 
is  not  to  be  qualified  or  explained  away  by  evidence  of 
some  understanding  existing  respecting  this  railway  com- 
pany on  the  Stock  Exchange,  of  which  the  defendant  had 
no  knowledge. 

Pollock,  C.  B. — I  think  there  ought  to  be  no  rule  in 
this  case.  Persons  who  employ  members  of  the  Stock 
Exchange  to  transact  business  of  this  kind  for  them,  must 
be  bound  by  its  rules,  and  therefore  the  defendant  cannot 
avail  himself  of  his  supposed  ignorance  of  the  mode  of  busi- 
ness on  the  Stock  Exchange.     Here  the  secretary  proved 
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that  letters  of  allotment  were  commonly  bought  and  sold  as 
shares  in  this  company.  The  question  was  as  to  the  nature 
of  the  authority  given  to  the  broker ;  he  had  received  an 
order  from  the  defendant  to  purchase  for  him  something, 
and  it  was  for  the  jury  to  say  what 

BoLFE,  B. — I  am  of  the  same  opinion.  It  is  dear  that 
it  was  a  question  for  the  jury  to  determine  whether  the 
order  to  purchase  had  reference  to  that  which  alone  could 
be  bought  at  the  time,  or  whether  it  was  an  order  to  pur- 
chase at  a  future  time,  when  an  act  of  the  Belgian  Govern- 
ment should  have  been  passed,  which  would  authorise  the 
transfer  of  shares  in  this  particular  undertaking. 


Platt,  B.,  concurred. 


Bule  refused. 


April  IB. 


Cromer  and  Others  v.  Churt. 
X  HIS  cause  came  on  for  trial  at  the  summer  assizes  in 


Where  a  ver- 

hj  consent  for  1845,  when  a  verdict  was  taken  by  consent  for  the  plaintiffs, 
Nw'pr^*^*'  subject  to  the  award  or  certificate  of  a  barrister,  to  be  made 
BubjMt  to  the     or  given  before  the  expiration  of  the  first  four  days  of  the 

certificate  of  a  n*.  ,      i  rr.  •  i 

barrister,  to  be  next  Michaelmas  Term,  with  power  to  enlarge  the  time  for 
SuowingMU    making  his  award  or  certificate.  The  arbitrator  duly  enlarged 

^Sf^Stra  to '  *®  *™^  "^^^^  *®  ^^  ^7  ^^  ^®  *®™>  ^^  ^°  ^^®  2^*^  ^^ 
enlarge  the        March  last  he  gave  his  certificate,  thereby  directing  that 

time  for  making     -  j«         i       u  j   r*  <ii  i         • 

it;  and  he  en-  the  vcroict  should  Stand  for  a  smaller  amount  than  it  was 

ti?the  follow-'  ^^^^  ^or  at  the  triaL    On  the  production  of  this  certificate 

tog  Easter  to  the  associate,  he  delivered  the  postea  to  the  pbdntiffs' 

the  month  of  attorney ;  and  on  the  7th  of  April  the  plaintifi^  signed  final 

March  gave  his    •    j  . 

certificate,  di-    judgment. 

recting  that  the 

verdict  should  stand  for  a  smaller  amount  i—Heldf  that  final  judgment  might  be  signed  imme- 
diately on  the  entry  of  this  verdict  upon  the  postea,  and  that  the  plaintiff  was  not  bound  to  wait 
until  after  the  expiration  of  the  four  first  days  of  Easter  Term. 
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JeivU  had  obtained  a  role  to  shew  cause  why  the  judg-      ^1846. 
ment  should  not  be  set  aside  for  irregularity,  on  the  ground 
that  the  plaintiff  was  not  entitled  to  sign  judgment  until  the 
expiration  of  the  four  first  days  of  term  after  the  giving  of 
the  certificate. 

Martin  and  WiUn  now  shewed  cause. — By  Beg.  Gen. 
H.  2  Will.  4,  No.  675  fin<d  judgment  may  be  signed  at  any 
time  after  four  days  from  the  return  day  of  the  distringas. 
In  point  of  form,  therefore,  this  judgment  is  perfectly  re- 
gular :  Ames  v.  Lettke  (a),  Mason  v.  Clarke  (b) ;  and  the  only 
question  is,  whether  the  circumstance  of  the  verdict  having 
been  finally  entered  in  pursuance  of  the  certificate  of  an 
arbitrator,  given  at  a  later  period,  makes  any  difference  in 
the  case.  Now  the  verdict  directed  by  the  certificate  is  to 
be  considered  in  all  respects  as  the  verdict  of  the  jury,  and 
may  accordingly  be  immediately  entered  upon  the  record. 
The  amount  certified  becomes  the  verdict  of  the  jury,  as 
given  in  Michaelmas  Term.  There  is  no  case  directly  in 
point,  but,  by  analogy,  the  practice  and  the  cases  favour  the 
plaintiffs'  view.  In  Little  v.  Newton  (c),  the  cause  and  all 
matters  in  difference  were  referred  by  agreement;  the 
award  directed  that  the  costs  of  the  cause  and  of  the  award 
should  be  paid  by  the  defendant ;  and  the  Court  of  Common 
Pleas  held  that  the  plaintiff  was  entitled  to  have  these  costs 
taxed  at  once,  without  waiting  for  the  expiration  of  the 
time  during  which  the  defendant  might  move  to  set  aside 
the  award.  In  Hobdell  v.  Miller  (<f),  an  opinion  was  inti- 
mated inconsistent  with  the  subsequent  decision  in  Little  v. 
Newton;  but  Mr.  Seijt  Manmnff,  in  a  note  to  the  latter 
case  (e),  observes,  "  Neither  of  these  cases  was  founded  on 
the  Stat.  9  &  10  Will.  3,  c.  15 ;  and  where  the  reference  is 


(a)  6  M.  &  W.  216  (d)  2  Scott,  N.  R.,  163. 

(b)  1  Dowl.  P.  C.  288.  (e)  1  Man.  &  G.  978. 

(c)  1  Man.  &  G.  ^8. 
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1846.  under  the  general  authority  of  the  Court  at  common  law, 
there  is  no  time  absolutely  fixed  for  moving  to  set  aside  the 
awards  though  it  is  usually  required  that  the  application  be 
made  within  the  statutable  time  f*  and  in  another  note  he 
says  (a),  ^'  It  would  be  a  novel  objection  to  tiie  issuing  of  a 
fieri  facias  on  a  judgment,  that  the  twenty  years  allowed  by 
10  &  11  Will  3,  c.  14,  for  bringing  a  writ  of  error  on  that 
judgment,  had  not  elapsed." 

JerviSf  contnL — The  arbitrator  here  had  power,  in  the  al- 
ternative, to  award  or  to  certify,  and  to  enlarge  the  time  for 
doing  BO.  This  latter  power  gave  him,  by  implication,  all 
the  consequences  of  such  a  power ;  and  it  follows  that  the 
verdict  cannot  be  considered  as  being  given  imtil  it  is  en- 
tered on  the  record  pursuant  to  the  certificate  ultimately 
given  by  him.  No  doubt  the  certificate  is  no  more  than  an 
instruction  to  the  officer  to  enter  the  verdict ;  and  it  is  the 
same  as  if  the  jury  had  deliberated  upon  their  verdict  until 
after  the  return-day  of  the  distringas.  Suppose  the  cause 
were  tried  after  the  return-day  of  the  distringas,  and  the 
jury  deliberated  until  the  next  day ;  is  the  party  in  such  a 
case  to  be  deprived  of  the  four  days  aft«r  verdict,  in  whick 
to  move  to  set  it  aside  ?  It  was  decided,  in  Ckeetham  v. 
Sturtevant  (ft),  that  where  a  cause  was  tried  in  term  by  ad- 
journment, the  trial  was  regular,  although  the  time  for  the 
return  of  the  distringas  had  expired.  Suppose  the  jury  de- 
sired to  have  a  view  of  the  premises  to  which  the  action 
related,  and  agreed  that  they  did  not  give  their  verdict  until 
the  next  assizes;  could  the  party  sign  judgment  instantly? 
Or  suppose  the  assizes  run  into  the  term,  is  not  the  losing 
party  equally  to  have  his  four  days  for  moving  ?  Littk  v. 
Newton  was  the  case  of  an  award,  which  is  quite  different. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  must  be 
(a)  1  Man.  &  G.  980.  (6)  12  M.  &  W.  516. 
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discharged.  The  question  is  shortly  this^  whether  the  ver-  1846. 
diet  is  to  be  considered  as  given  at  Nisi  Prius,  or  at  the 
time  of  the  certificate.  In  point  of  ybrm,  it  is  dear  it  is  a 
verdict  given  at  the  time  when  it  is  taken  from  the  mouth  of 
the  foreman  of  the  jury.  It  is  taken  subject  to  alteration ; 
but  when  that  alteration  is  made,  it  dates  back  to  the  time 
when  it  was  taken.  If  it  were  otherwise,  the  plaintiff  might 
in  the  meantime  elect  to  be  nonsuited,  which  it  is  dear  he 
could  not  dOb  I  know  of  no  test  that  can  be  applied,  which 
would  lead  us  to  any  other  conclusion  than  that,  for  all 
purposes  of  form,  the  verdict  is  given  at  Nisi  Prius,  when 
it  is  agreed  upon,  subject  to  subsequent  alteration.  Then, 
in  substance,  what  reason  is  there  for  introducing  any  new 
rule  from  any  supposed  nxi$logy  ?  There  is  always  a  judge 
sitting,  by  application  to  whom  any  injustice  may  be  pre- 
vented. It  appears  to  me,  therefore,  that  the  verdict  is  to 
be  considered  as  having  been  given  at  Nisi  Prius ;  that  what 
has  since  been  done  relates  back  to  that  time ;  and  that  the 
certificate  was  a  mere  completion  of  the  verdict  really  deli- 
vered at  Nisi  Prius. 

BoLFE,  B. — I  am  of  the  same  opinion.  When  the  verdict 
is  reduced  by  the  certificate  of  the  arbitrator,  it  is  the  same 
as  if  it  had  originally  been  given  for  the  sum  he  names. 
Suppose  he  thought  the  sum  originally  given  the  right  sum; 
all  then  remuns  unaltered.  If  it  is  suggested  that  there  is 
any  hardship  in  the  party's  being  deprived  of  his  four  days 
for  moving,  the  answer  is,  that  the  parties  have  agreed  to  a 
state  of  things  which  shuts  them  out  from  that  benefit,  by 
agreeing  that  the  arbitrator  should  certify  within  a  certain 
time,  but  not  at  any  particular  moment;  and,  as  my  Lord 
has  said,  there  is  always  a  judge  sitting,  who  will  interfere 
if  the  special  circumstances  of  the  case  require  it. 

Platt,  B. — There  are  several  modes  of  proceeding  on 
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this  certificate:  here  the  parties  choose  to  proceed  upon  it 
as  a  verdict,  with  all  its  consequences.  When  is  that  ver- 
dict pronounced  ?  When  it  appears  by  the  record  to  have 
been;  and  we  cannot  go  out  of  the  record  merely  because, 
at  the  time  it  was  in  fact  delivered,  instructions  were  given 
to  enter  it  in  a  particular  manner.  Nor  is  there  any  real 
hardship;  becausci  as  soon  as  notice  of  taxation  is  given,  the 
party  may  apply  to  the  equitable  jurisdiction  of  a  judge  at 
chambers  to  restrain  the  proceedings.  We  must  take  it 
that  the  parties  have  agreed  to  the  verdict  with  all  its  cir- 
cumstancea  Their  consent  gets  rid  of  the  analogy  which 
has  been  drawn  from  the  case  of  Cheetham  v.  StwievanL 


Kule  discharged. 


April  21.      Hutchinson  v.  The  Manchester,  Burt,  and  Rossendale 

Railway  Company. 


1  HIS  was  an  action  of  debt,  to  recover  from  the  Railway 
Company,  under  the  1  d9th  section  of  their  act  of  Parliament, 


A  railway  act 

Srovided,  that 
I  case  of  re- 
ftiaal  by  the 

ownera  of  lands  required  for  the  railway,  to  accept  the  purchase 'money,  or  compensation 
awarded  by  a  jory,  &c.,  the  money  might  be  depoaited  in  the  Bank  of  Bngland,  to  the  credit 
of  the  parties  interested  in  the  ands,  in  the  name  of  the  Accountant -General  of  the  Court  of 
Chancery.  The  Company  were  prohibited  from  entering  on  lands  without  consent,  till  payment, 
or  deposit  in  the  Bank,  of  the  purchase  money  or  compensation.  Another  clause  enacted,  that 
if  the  Company  should  wilfully  enter  upon  and  take  possession  of  any  lands  without  consent, 
or  without  having  made  such  payment  or  deposit,  they  should  forfeit  to  the  party  in  possession  a 
penalty  of  ;f  10,  to  be  recovered  before  justices  ;  and  if  they  should,  after  conviction  in  such 
penalty,  or  after  notice  from  the  party  in  possession,  continue  in  mUawfrnl  ponetnan  of  sudi 
unds,  they  should  be  liable  to  forfeit  £2b  a  day,  to  be  recoverable  by  action :  Proviso,  that  no- 
thing therein  contained  should  subject  the  Company  to  the  payment  of  any  such  penalties  as 
aforesaid,  if  they  should  bon&  fide,  and  without  collusion,  have  paid  or  dqfonttd  the  compan- 
sation  agreed  or  awarded  to  be  paid  for  such  lands,  to  any  person  whom  they  might  reason- 
ably believe  to  be  entitled  to  the  lands,  though  he  wen  not  iMally  entitled  thereto.  The 
Company,  bon&  fide,  and  without  collusion,  took  possession  of  lands  in  respect  of  which  com- 
pensation had  been  awarded  by  a  jury  under  the  act,  after  they  had  deposited  the  amount 
thereof  in  the  Court  of  Chancery,  to  &t  credit  of  the  plaintiff,  the  person  in  possession,  but 
without  having  performed  certain  conditions  precedent  to  their  right  so  to  deposit  it,  and  re- 
tained such  possession  after  notice: — Heldf  that  they  were  protected  by  the  proviso  from  lia- 
bility to  the  penalty  of  £2b  a  day :  Held,  also,  that  the  word  **  wilfully,"  in  the  above  clause, 
applied  only  to  the  first  branoh  of  it . 


EASTER  TEBM,   9  VICT.  315 

the  8  Viot,  c.  ix,  penalties  for  anlavrfully  oontinuing  in  po»-  1846. 
session  of  land  of  the  pliuntiff.  The  act  empowers  the  Com-  HirrcBnrioir 
pany  to  enter  upon  and  take  lands  for  the  purposes  of  iheraal^  _  ^' 
way,  subject  as  therein  mentioned.  By  sect  169,  in  case  of  Bvmr,  ano 
difference  as  to  the  value  of  or  interest  in  the  lands,  the  Rax&wat  c«. 
amount  of  compensation  to  be  paid  to  owners  or  persons  inte- 
rested is  to  be  determined  by  a  jury.  By  sect.  153,  in  case  of 
refusal  to  accept  the  purchase-money  or  compensation,  or  of 
failure  to  make  out  a  titie  to  the  lands,  &c.,  tiie  money  may 
be  deposited  in  the  Bank  of  England,  to  the  credit  of  the 
parties  interested  in  the  lands,  in  the  name  and  with  the 
privity  of  the  Accountant-Greneral  of  the  Court  of  Chan- 
cery. Then  sect  158  provides,  that  the  Company  ''shall 
not,  except  by  consent  of  the  owner  and  occupier,  enter 
upon  any  lands  which  shall  be  required  to  be  purchased  or 
permanently  used  for  the  purposes  of  this  act,  until  they 
shall  either  have  paid  to  every  party  having  an  interest  in 
such  lands,  or  deposited  in  the  Bank  of  England,  in  the 
manner  herein  mentioned,  the  purchase-money  or  compen- 
sation agreed  or  awarded  to  be  paid  to  such  parties  re- 
spectively for  their  respective  interests  therein :  Provided 
always,  that,  for  the  purposes  merely  of  surveying  and 
taking  levels  of  such  lands,  it  shall  be  lawful  for  the  Com- 
pany to  enter  upon  the  same  without  the  previous  consent 
of  the  owners^  making  compensation  for  any  damage  tiiere- 
by  occasioned  to  the  owners  or  occupiers  of  such  lands." 
Sect  159  enacts,  that,  ''if  the  Company,  or  any  of  their 
contractors,  shall,  except  as  afbressdd,  wilfully  enter  upon 
and  take  possession  of  any  lands  which  shall  be  required  to 
be  purchased  or  permanentiy  used  for  the  purposes  of  this 
act,  without  such  consent  as  aforesaid,  or  without  having 
made  such  payment  or  deposit  as  aforesaid,  the  ^Company 
shall  forfeit  to  the  party  in  possession  of  such  lands  the  sum 
of  iSlO,  over  and  above  the  amount  of  any  damage  done  to 
such  lands  by  reason  of  such  entry  and  taking  possession  as 
aforesaid ;  such  penalty  and  damage  respectively  to  be 

y2 
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18*16.         covered  before  two  justices,  &c ;  and  if  the  Company,  or 

Hutchinson    ^^^^^  contractors,  shall,  after  conyiction  in  such  penalty,  or 

^*  after  notice  from  the  party  in  possession  of  such  lands^  con- 

Burt,  and     tinue  in  unlawful  possession  of  any  such  lands^  the  Company 

Rajlwat  Co.  ^^^  ^  liable  to  forfeit  the  sum  of  JE25,  for  every  day  they 

or  their  contractors  shall  so  remain  in  possession  as  afore- 
said, such  penalty  to  be  recoverable  by  the  party  in  posses- 
sion of  lands,  with  full  costs  of  suit,  in  any  of  the  superior 
courts :  Provided  always,  that  nothing  herein  contained  shall 
be  held  to  subject  the  Company  to  the  payment  of  any 
such  penalties  as  aforesaid,  if  they  shall  bon&  fide,  and  with- 
out collusion,  have  paid  or  deposited  the  compensation  agreed 
or  awarded  to  be  pidd  in  respect  of  the  said  lands,  to  any 
person  whom  the  Company  may  have  reasonably  believed 
to  be  entitled  thereto,  although  such  person  may  not  have 
been  legally  entitled  thereto." 

At  the  trial  of  the  cause,  before  Coleridge^  J.,  at  the  last 
assizes  at  Liverpool,  it  appeared  that  compensation  had  been 
awarded,  by  a  jury  summoned  under  the  act»  to  the  plain- 
tiff, who  was  the  lessee  for  years,  under  the  Earl  of  Derby, 
of  lands  which  were  required  by  the  Company  for  the  pur- 
poses of  the  railway.  The  Company,  without  first  calling 
upon  the  plaintiff  to  accept  such  compensation,  or  to  make 
out  a  title  to  the  lands,  paid  the  money,  under  the  advice  of 
counsel,  into  the  Bank  of  England,  to  the  credit  of  the 
plaintiff,  and  took  possession  of  the  lands.  The  plaintiff 
brought  an  ejectment  against  them,  and  recovered  in  that 
action  (a) ;  but  the  Company  subsequently  tendered  to  the 
plaintiff  the  amount  of  the  compensation-money,  which  he 
refused  to  accept,  and  thereupon  they  again  paid  it  into  the 
Bank  to  his  credit,  and  retained  possession  of  the  lands 
notwithstanding  afler  notice  to  deliver  them  up.  The  jury 
found  that  the  defendants  had  acted  bon&  fide,  and  without 
collusion ;  and  the  learned  Judge,  being  of  opinion  that  the 

(a)  See  14  M.  &  W.  787. 


EABTER  TEBM,   9  VICT.  317 

word  **  wilftdly,"  in  sect.  159,  applied  to  the  unlawfully         1846. 
continuing  in  possession  after  notice,  as  well  as  to  the  former    hutchintow 
branch  of  the  clause,  directed  a  verdict  for  the  defendants.  ^,      ^^ 

MANCHBSTBm, 

— On  the  20th  of  April,  Burt,  and 

robsbndalv 
Railway  Co. 

Knowles  moYcd  for  a  new  trial,  on  the  ground  of  mis- 
direction. The  learned  Judge  was  wrong  in  holding  that 
the  word  "wilfully,"  in  the  first  branch  of  the  159  th  sec- 
tion, applies  to  the  whole  clause.  Two  matters  are  sepa- 
rately provided  against  by  that  clause:  first,  the  wilfuUy 
entering  upon  and  taking  possession  of  lands,  without  con- 
sent, or  without  having  made  such  payment  or  deposit  as  is 
before  mentioned,  in  which  case  the  company  are  liable  to 
forfeit  to  the  party  in  possession  a  simi  of  £10  beyond  the 
damage  done,  to  be  recovered  before  two  justices ;  second- 
ly, the  continuing  in  unlawful  possession  of  such  lands,  after 
such  conviction,  or  after  notice,  which  renders  them  liable 
to  a  penalty  of  £25  a  day.  Then  the  proviso  at  the  end 
of  the  clause  applies  only  to  the  particular  case  of  adverse 
claimants.  If  the  company  act  bond  fide,  and  without  col- 
lusion, in  the  case  of  conflicting  claims,  and  really  mistake 
the  true  owner,  the  proviso  protects  them.  It  applies  only 
to  cases  of  payment  to  a  wrong  party,  not  to  the  case  of  a 
payment  into  the  Bank  to  the  credit  of  the  party  who  is  the 
acknowledged  owner  of  the  land.  But,  even  if  the  word 
"  wilfully ''  is  to  be  held  to  extend  to  the  second  class  of 
penalties  mentioned  in  the  section,  its  legal  meaning  is  no 
more  than  "purposely,"  without  reference  to  bona  fides  or 
collusion :  Regina  v.  Price  (a).  The  defendants,  therefore, 
were  liable  to  the  plaintifi^  in  penalties  for  designedly  con- 
tinuing in  unlawful  possession  of  the  land  after  notice, 
though  they  may  have  acted  with  good  faith.  A  party 
who  trespasses  upon  land  after  notice  not  to  do  so,  is  held 
to  be  a  wilful  trespasser  within  the  meaning  of  the  stat.  8 
&  9  Will.  3,  c  11,  s.  4. 

(a)  2  Ad.  &  £.  727. 
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1846*  Pollock,  C.  B. — We  are  all  of  opinion  that  the  word  "  wil- 

HoTCHmsoK   ^^%  "  ^^^  ^^^  override  the  whole  of  the  159th  section,  bat 

IfAKcntrni  *PP^^  ^^7  ^  ^^  fi"*  P*"^*  ^^  '^^'  With  respect  to  the  mean- 
Bvmr,  AND  ing  of  the  proviso,  we  have  at  present  considerable  doubt. 
Rmlwat  Co.  It  is  impossible  to  give  it  a  strictly  grammatical  construe* 

tion,  for  the  word  *^  deposited "  stands  alone,  and  uncon- 
nected with  any  thing  else.  We  must,  therefore,  endeavour 
to  ascertain  the  probable  meaning  of  the  Legislature.  Now 
two  of  its  objects  are  plain:  first,  to  make  the  payment  of 
the  price  of  the  land  a  condition  precedent  to  the  entry  of 
the  company  upon  it,  with  the  view  to  protect  the  public 
from  the  grievous  injuries  they  would  sustain  if  the  com- 
pany were  to  take  land  without  giving  value  for  it;  secondly^ 
to  protect  the  company  in  all  cases  in  which  they  bon&  fide 
pay  the  price,  or  make  the  deposit  before  they  take  posses- 
sion; and  accordingly  this  proviso  is  inserted  for  their 
benefit;  and  whatever  may  be  the  meaning  of  the  wor^ 
''deposited,"  I  think  it  ought  to  extend  to  protect  the 
company  in  a  case  like  this,  of  an  erroneous  deposit,  made 
bon&  fide  and  without  collusion.  We  wish,  however,  to 
speak  to  the  learned  Judge  who  tried  the  cause  before  we 
give  our  judgment. 

Cur.  adv.  vult 

Pollock,  C.  B.,  now  said — ^We  have  conferred  with  my 
Brother  Coleridge  upon  this  case,  and  there  will  be  no  rule. 
We  are  all  of  opinion  that  the  proviso  in  the  159th  section 
cannot  be  read  precisely  as  it  stands.  We  must  give  it 
some  sensible  construction ;  and,  so  dealing  with  it,  we  are 
of  opinion  that  the  section  does  not  apply  in  this  case,  the 
company  having,  bon&  fide  and  without  collusion,  deposited 
the  purchase-money  for  the  benefit  of  the  plaintiff.  Sections 
like  this,  which  may  be  justly  called  a  penal  enactment, 
ought  to  be  strictly  construed ;  but  a  proviso,  which  has 
the  effect  of  saving  parties  from  the  consequences  of  a 
penal  enactment,  should  be  liberally  construed.    It  appears 
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to  US  that  this  case  is  not  within  the  mischief  which  the  1^^* 

Legislature  intended  to  guard  against,  and  that  we  ought  Hutchinsok 

so  to  read  the  159th  section  as  to  bring  the  company,  in  .  makcb««t«b. 

this  instance,  within  the  protection  of  the  proviso  at  the  J^^^^f  and 

*                                                    *  ROSSBNDALK 

end  of  it.  Railway  Co. 

Rule  refused. 


This 


Qathercole,  Clerk,  v.  Miall.  April  2Sk 

was  an  action  for  a  libels  published  in  a  newspaper  The  conduct 

called  «  The  Nonconformist."  on  the  7th  of  J«.««y,  1846.  ^^J^^ 

It  was  of  great  length,  and,  in  the  main  part  of  it,  had  eleigynuui  ofa 

.  •  •  ptriih,  ofa 

reference  to  circumstances  connected  with  the  establish-  charitable  fo- 
ment and  management  of  a  clothing  society  or  dub,  esta-  ^^^from 
blished  in  the  parish  of  Chatteris,  in  the  Isle  of  Ely,  (a  ^^.^^JLlf. 


large  parish,  containing  about  5000  inhabitants),  under  the  en  are  by  hia 
auspices  of  the  plaintiff,  the  vicar  of  that  parish  ;  from  the  cioded,  ia  not 
benefits  of  which  it  complained  that  Dissenters  were  ex-  je^ ofpnbUc^" 
eluded :  and  it  also  commented,  with  much  freedom  and  comment,  n 

as  to  excuse, 

severity,  on  certain  topics  introduced  by  t^e  plaintiff  into  under  the  plea 
his  sermons  preached  in  the  church  of  that  parish,  and  ^^pn&n 

of  untrue  and 
injurious  matter 
respectioff  the  cleigjinan  in  ralatioB  to  the  charity. 

Qtt«r«,  whether  sermons  preached  in  a  churdi,  but  not  published,  are  the  lawfbl  subject  of 
tndi  public  comment. 

In  an  action  for  a  libel  published  in  a  newspaper,  evidence  that  copies  of  the  newspaper  con- 
taining the  libel  have  been  gratuitously  circulated  in  the  plaintiff's  neighbourhood,  though  they 
be  not  shewn  to  have  been  sent  by  the  defendant,  the  publisher,  is  admissible  to  shew  the  extent 
of  the  circulation  of  the  paper,  and  the  consequent  injury  to  the  plaintiff'. 

It  was  sought  to  prove  that  one  of  such  newspapers  had  been  sent  to  a  public  reading-room 
in  the  plaintiff's  parish,  to  which  there  were  eighty  subscribers.  The  president  of  the  reading- 
room  stated,  that  a  newspaper,  called  the  '*  Nonconformist,"  (which  was  the  name  of  that  pub- 
lished by  the  defendant),  was  gimtuitously  sent  to  the  room ;  that,  from  the  glance  he  had  of 
it,  he  judged  it  contained  the  libel  in  question ;  that  it  remained  there  a  fortnight,  when  it  was 
taken  away  (as  be  supposed)  and  not  returned ;  that  he  had  searched  the  room  for  it,  and  be- 
lieved it  was  lost. 

Htldf  first,  that  th»  was  sufficient  evidence  to  shew  that  the  newspaper  sent  to  the  reading- 
room  was  one  of  the  copies  of  the  defendant's  newspaper  containing  ue  libel ;  secondly,  that 
this  was  sufficient  proof  of  its  loss  to  make  secondary  evidence  of  its  contents  admissible. 
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1846.        generally  upon  his  conduct  in  respect  of  his  preaching,  and 
Gathk»colb    ^  management  of  the  charities  of  the  parisL 
^'  The  defendant  pleaded  Not  guiltj. 

At  the  trial,  before  Parke,  B.,  at  the  last  assizes  at  Cam- 
bridge, the  plaintiff,  afler  giving  the  statutory  evidence  of 
the  publication  of  the  newspaper,  proposed  to  shew  that  the 
particular  paper  containing  the  libel  had  been  industriously 
circulated  among  persons  in  the  plaintiff's  neighbouAood, 
not  in  the  hahit  of  generally  taking  it  in.  This  evidence 
was  objected  to  on  behalf  of  the  defendant.  The  learned 
Judge  admitted  it ;  thinking,  that,  although  it  was  not  ad- 
missible to  aggravate  the  damages  on  the  ground  of  malice, 
imless  the  act  of  so  circulating  the  paper  was  traced  to  the 
defendant,  it  was  admissible  to  shew  the  actual  extent  of  the 
drculation  of  the  libel,  and  the  consequent  injury  to  the 
plaintiff's  character.  Witnesses  were  then  called,  who  spoke 
to  their  having  received  that  particular  number  of  '^  The 
Nonconformist"  without  having  ordered  it;  but  none  of 
them  were  able  to  produce  the  copies  they  liad  so  received^ 
or  to  shew  that  they  were  lost;  and  the  learned  Judge 
thereupon  rejected  the  evidence,  and  in  summing  up  de- 
sired the  jury  to  exclude  it  altogether  irom  their  consider- 
ation. A  person  of  the  name  of  Brookes  was  then  called^ 
who  stated  that  he  was  the  president  of  the  Chatteris 
Literary  Institution,  which  consisted  of  eighty  members; 
that  early  in  January  last  a  number  of  "  The  Noncon- 
formist "  was  brought  to  the  institution,  he  did  not  know  by 
whom,  and  left  there  gratuitously ;  that,  about  a  fortnight 
afterwards,  it  was  taken  (as  he  supposed)  out  of  the  sub- 
scribers' room  without  his  authority,  and  was  never  return- 
ed ;  that  he  had  searched  the  room  for  it,  but  had  not  found 
it,  and  never  knew  who  had  it;  and  that  he  believed  it  was 
lost  or  destroyed.  The  learned  Judge,  under  these  circum- 
stances, held  that  secondary  evidence  of  the  contents  of  the 
paper  was  admissible.  The  witness  then  stated,  that  he 
believed  the  paper  he  had  spoken  of  to  have  been  a  copy  of 


Oathsrcols 
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that  produced  in  evidence:   he  remembered  that  it  was         1846. 
headed  **  The  Nonconformist ; "  and^  so  far  as  he  could 
judge  from  a  glance  at  it  at  the  time,  it  contained  the  libel-  v. 

lous  article  in  question.  The  witness  was  not  cross-ex- 
amined as  to  his  means  of  knowledge  of  the  identity  of  the 
paper,  his  evidence  being  objected  to  as  inadmissible  alto- 
gether;  but  the  learned  Judge,  for  the  reason  before  stated, 
held  it  to  be  admissible.  The  counsel  for  the  defendant^ 
JByks,  Seijt.,  then  addressed  the  jury;  and  during  his 
address,  when  contending  for  the  right  of  an  editor  of  a 
newspaper,  or  any  other  person,  to  comment  upon  the  ser- 
mons and  tone  of  preaching,  and  the  principles  on  which 
charities  were  administered  in  the  parish  of  Chatteris,  aa 
being  subjects  open  to  public  criticism,  Parke,  B.,  inter- 
posed, and  intimated  his  opinion  to  be,  that  '*  every  one 
has  a  right  to  comment  upon  public  acts  of  public  servants, 
— ^ministers,  generals,  judges ;  but  not  on  the  unpublished 
sermon  of  a  clergyman :  and  that  a  sermon,  preached  by  a 
clergyman  to  his  parishioners,  is  strictly  a  private  matter, 
and  not  the  subject  of  remark." 

No  evidence  was  offered  for  the  defendant;  and  the 
learned  Judge,  in  summing  up,  directed  the  jury  in  the 
following  terms : — "  That  a  libel  is  anything  written  or 
printed,  which  firom  its  terms  is  calculated  to  injure  the 
character  of  another,  by  bringing  him  into  hatred,  contempt, 
or  ridicule,  and  which  is  published  without  lawful  justifica- 
tion or  excuse*  That,  in  an  action  for  libel,  the  defendant 
may  plead  and  prove  the  truth  of  it,  or  he  may  shew,  un- 
der the  plea  of  not  guilty,  that  it  was  published  on  some 
occasion  which  excused  it.  That  every  one  has  a  right  to 
comment  on  public  acts  of  public  servants,  ministers,  gene- 
rals, judges;  that  they  furnished  a  lawful  occasion  for  pub- 
lication ;  but  he  thought  not  on  a  sermon  preached  by  a 
clergyman  to  his  parishioners,  unless  he  published  it,  and 
therefore  offered  it  as  a  subject  for  general  criticism,  like 
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1846.        any  other  Uteiary  work ;  that  it  was  however  quite  lume- 
J^    ^  CLB    ^^^^^T  ^  ^^®^  '^y  opinion  on  that,  because  there  was  no 
V-  evidence  at  all  of  any  sermon  which  was  the  subject  of  this 

comment  That  roles  which  a  clei^gyman  or  any  other  man 
makes  for  the  oondact  of  a  charity  which  he  establishes, 
are  not  thereby  made  a  subject  for  public  comment.  That 
no  part  of  the  libel  was  a  comment  on  anything  which  is 
public  property,  and  on  which  the  defendant  had  a  right  to 
comment  as  such."  He  then  left  it  to  the  jury  to  say,  firsts 
whether  they  thought  the  imputations  in  the  libel  were 
calculated  to  bring  the  plaintiff's  character  into  contempt 
or  not ;  and  secondly,  if  they  were,  what  was  a  fair  amount 
of  damages.  The  jury  found  for  the  plaintiff,  damages 
£200. 

Sir  TTunnas  Wilde,  Seijt.,  now  moved  for  a  new  trial,  on 
the  ground  of  the  improper  reception  of  evidence,  and  of 
misdirection.  First,  there  was  no  sufficient  evidence  of  the 
loss  of  the  paper  brought  to  the  Chatteris  Literary  Institu- 
tion, to  make  Brookes'  evidence  of  its  contents  admissible. 
This  was  a  room  frequented  only  by  the  subscribers  of  the 
Institution,  limited  in  number ;  and  it  does  not  appear  how 
many  or  how  few  were  in  the  habit  of  visiting  it  about  that 
time.  Some  inquiry  should  have  been  made  amongst  them, 
or  at  least  from  the  proprietor  of  the  rooms.  It  is  not  like 
the  case  of  a  public  coffee-room,  to  which  any  number  of 
strangers  may  resort,  l^llderstm,  B. — This  is  not  the  case 
of  a  titk-deedy  but  of  an  old  newspaper.  Suppose  it  had 
been  the  back  of  a  letter,  must  you  ask  eighty  persons 
whether  they  have  taken  it  ?]  No  doubt  the  nature  and 
quality  of  the  document  is  to  be  considered ;  but  so  also 
must  the  importance  of  the  occasion  on  which  the  evidence 
is  offered.  If  a  man  were  on  trial  for  his  life,  would  a 
judge  have  admitted  secondary  evidence  of  a  treasonable 
paper  on  such  evidence  as  this?  and  yet,  of  course,  the 


BA0TBR  TEBMy  9  VICT.  SS3 

rule  of  evidence  muBt  be  just  the  same  in  an  action  for  libel        1846. 
as  upon  an  indictment  for  high  treason.     What  reason  was    gj^tbbrcol« 
there  for  believing  that  this  paper  was,  in  fact,  lost  or  de-  ^* 

stroyed  ?    The  greater  probability  was,  that,  if  it  contain- 
ed such  an  article,  it  was  taken  away  to  be  preserved. 

Secondly,  there  was  no  sufficient  evidence  to  go  to  the 
jury,  that  the  paper  left  at  the  Literary  Institution  was 
a  copy  of  the  particular  number  of  the  **  Nonconformist'' 
which  contained  the  libel.  All  that  the  witness  said  was, 
that  it  was  headed  *'  The  Nonconformist;"  and,  from  a 
glance  at  it,  that  he  judged  it  contained  the  libellous  article. 
That  does  not  shew  that  it  was  a  Nonconformist  newspaper 
purporting  to  be  published  by  the  defendant.  The  mere 
fact  of  the  heading  being  the  same  can  be  no  evidence 
against  him  as  the  publisher.  [PoUocky  G.  B. — ^You  have, 
besides,  the  opinion  of  the  witness  that  it  was  the  same 
paper.  Besides,  there  was  no  cross-examination  as  to  its 
contents ;  it  was  almost  taken  for  granted  that  it  was  the 
same  paper.]  It  was  received  as  evidence  of  the  contents  of 
a  paper  published  by  the  defendant.  [Parkey  B. — Rather 
as  evidence  of  the  copy  of  a  newspaper  of  which  he  is 
proved  by  the  regular  statutory  evidence  to  be  the  printer 
and  publisher.]  The  object  being  to  shew  a  circulation  of 
the  paper  at  a  particular  place,  in  order  to  influence  the 
damages,  the  evidence  given  in  this  case  wiU  not  bear  the 
test  of  legal  examination. 

Thirdly,  this  particular  paper  was  not  at  all  shewn  to 
have  been  sent  to  the  Institution  by  the  defendant,  and  may 
have  been  brought  there  by  some  person  altogether  uncon- 
nected with  him;  it  was,  therefore,  wrongly  received  as 
evidence  of  the  extent  of  the  damage  done  by  him.  The 
extended  circulation  is  not  his  act:  the  injury  consequent 
upon  it  is  not  attributable  to  him.  The  party  who  brought 
it  there  is  the  party  responsible  for  any  damage  the  plaintiff 
leodved  by  that  act.    IParke,  B. — Suppose  the  plaintiff 
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1846.         published  a  thousand  copies,  and  one  were  to  find  its  way^ 
G^     ERc  LB    ^y  ^®  ^""^^  ^^*  third  person,  to  the  reading*-room  of  a  de- 
^'  bating  society,  would  not  that  be  evidence  to  shew  the  ex- 

tent of  the  mischief  done  by  the  publication  to  the  plain- 
tiff's character  ?]  Then,  if  that  be  so,  if  a  man  writes  and 
publishes  a  libel  to  A.,  he  is  responsible  for  all  the  damage 
that  may  arise  by  the  exhibition  of  that  libel  by  A.  to  B., 
by  B.  to  C,  and  so  on  to  the  end  of  the  alphabet  [Parke, 
B. — My  observation  refers  only  to  the  case  of  a  newspaper, 
which  is  published  expressly  for  general  circulation.  Surely 
the  proprietor  of  a  newspaper,  with  a  very  lai^e  circulation, 
is  to  be  visited  with  larger  damages  for  a  libel  published  in 
it,  than  one  of  more  Umited  circulation*] 

The  next  question  arises  upon  the  direction  of  the  learn- 
ed Judge  to  the  jury.  And  first,  with  respect  to  that  part 
of  the  libel  which  comments  upon  the  plaintiff's  mode  of 
preachiTiff,  the  observation  of  the  learned  Judge,  during  the 
address  of  the  defendant's  counsel  to  the  jury,  was  calcu- 
lated to  influence  him  in  the  defence  he  might  make  by 
evidence,  and  in  that  view  had  an  important  bearing  on  the 
issue  of  the  cause.  It  may  have  been,  that  by  reason  of 
that  very  observation  no  evidence  was  given  of  any  sermon 
preached  by  the  plaintiff.  IPoUocky  C.  B. — I  think  it  would 
lead  to  endless  confusion,  if  we  were  to  grant  a  new  trial 
merely  because  the  Judge,  in  the  course  of  the  cause,  had 
made  some  general  observation  on  a  point  of  law,  which 
might  turn  out  to  be  wrong,  unless  it  be  shewn  that  it  had 
some  practical  influence  on  the  triaL]  It  is  sufficient  that 
it  governed  the  conduct  and  limited  the  discretion  of  the 
counsel  in  the  cause.  Now,  the  doctrine  that  a  sermon, 
preached  in  a  parish  church,  cannot  be  made  the  subject  of 
public  remark,  is  incorrect,  and  cannot  be  maintained. 
[Parkey  B — Can  you  put  it  in  the  same  position  as  if  it 
were  published  for  the  use  of  the  world  ?]  It  is  submitted 
that  there  is  no  distinction  in  this  respect.     The  preached 
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sermon  is  published  to  all  who  resort  to  the  church.   IParke^         1846. 
B. — ^I  did  not  lay  it  down  conclusively,  that  a  preached    gathmcolb 
sermoD,  as  contra -distinguished  from  a  printed  and  publish-  *^* 

ed  sermon,  was  not  the  subject  of  comment,  in  such  a  way 
as  to  prevent  the  defendant's  counsel  from  offering  a  sermon 
in  evidence,  if  he  had  wished  to  do  so.  I  did  not  express 
a  positive  opinion  on  the  point  at  all.] 

Next,  as  to  that  part  of  the  libel  which  related  to  the 
conduct  of  the  charity.  (The  learned  Judge  misdirected  the 
juiy,  in  telling  them  that  this  was  no  legitimate  subject  of 
remark.  The  principles  on  which  charities  are  conducted 
are  of  great  importance  to  the  public,  and  it  is  very  fit  they 
should  be  the  subject  of  public  discussion,  when  couched  in 
proper  language.  This  is  not  like  the  case  of  a  few  persons 
meeting  together  for  the  purpose  of  a  private  charity ;  it 
appeared  that  Chatteris  was  a  lai^e  parish,  containing  five 
thousand  inhabitants,  among  whom  there  was  a  considerable 
proportion  of  dissenters.  It  was  a  charity  presided  over  by 
the  clergyman  of  that  parish ;  and  the  resolutions  of  the 
charity  convey  an  imputation  upon  those  who  dissent  from 
the  Establishment,  by  representing  them  as  persons  unwor- 
thy to  be  the  objects  of  benevolence.  [/*oflix?A,  C.  B. — ^You 
truly  say,  that  the  public  have  a  deep  interest  in  the  diffu- 
sion of  charity ;  so  they  have  in  the  diffusion  of  knowledge : 
but  could  you  say,  if  a  book-club  were  established,  with  re- 
gulations excluding  persons  of  eertain  opinions,  they  could 
be  made  the  subject  of  public  criticism,  which  might  be 
neither  right  as  to  its  facts,  nor  just  in  its  judgment  ?] 
The  true  prindiple  is,  whether  the  public  have  a  real  interest 
in  the  matter.  A  charity  distributed  among  five  thousand 
persons  cannot  be  considered  in  the  same  light  as  a  private 
book-club.  If  tiie  mode  of  dispensing  this  charity,  in  so 
large  a  parish,  was,  as  undoubtedly  it  was,  a  matter  in 
which  the  public  of  Chatteris  had  an  interest,  that  public 
was  sufficiently  laige  to  give  a  just  right  of  criticism  on  its 
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1846.        objects  and  management.     The  soliciting  persons  to  join  in 
Gathbaooli    *  charity,  conducted  on  such  narrow  and  exclusive  prin- 
V*  ciples,  is  a  matter  which  ought,  for  the  public  good,  to  be 

prevented,  and  which  any  one  of  the  public  has  an  interest 
to  prevent,  by  an  appeal  to  the  general  good  sense  and  just 
feeling  of  his  fellow-citizens.  No  doubt,  if  the  defendant, 
or  any  other  person,  in  doing  so,  exceeds  the  just  limits  of 
public  comment,  he  may  be  liable  to  an  action ;  but  this 
verdict  has  been  given  on  the  principle  that  the  defendant 
had  no  right  at  all  publidy  to  discuss  these  subjects.  The 
defendant  ought  therefore  to  have  a  new  trial,  that  the 
matter  may  be  presented  to  the  jury  with  that  limitation. 

Pabxb,  B. — With  respect  to  the  evidence  admitted,  the 
case  stood  thus : — ^When  another  copy  of  the  newspaper 
was  offered  in  evidence  (it  having  been  suggested  in  the 
opening  of  Mr.  Crunning  for  the  plaintifl^  that  many  of  them 
had  been  industriously  circulated  in  the  neighbourhood  of 
Chatteris,  and  given  to  persons  who  did  not  subscribe  to 
the  Nonconformist  newspaper)^  I  said,  ^'  Do  you  propose  to 
affect  the  defendant  with  the  actual  sending  of  tins  paper  to 
that  particular  place  ?  "  If  the  plaintiff  could  not  do  that, 
then,  I  said,  the  evidence  was  inadmissible  to  aggravate  the 
damages  on  the  ground  of  malice,  but  that  I  should  receive 
it  as  proof  of  the  circulation  of  the  newspaper.  Then  Mr 
Ftyar,  the  first  witness,  was  called,  for  the  purpose  of  prov- 
ing the  fact  of  the  newspaper  having  been  sent  to  him  by 
some  unknown  person :  it  turned  out  that  he  had  left  the 
newspaper  at  home.  Then  (doubting,  however,  in  my  own 
mind  whether  I  was  not  rather  too  strict)  I  said,  '*  I  can- 
not receive  evidence  of  its  contents ;  you  had  better  abauf- 
don  that  head  of  evidence."  Accordingly,  in  Mr.  Fryar's 
case  it  was  given  up.  Then  the  plaintiff's  counsel  made  a 
second  effort  to  shew  that  this  gratuitous  circulation  had 
taken  place ;  and  they  proved  that  by  the  circumstance  of 
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its  haying  been  sent  to  the  public  reading-room  at  Chat-        1646. 
teris;  and  then^  upon  proof  of  the  1o0b  of  the  newspaper^    gIthmcolb 
satisfactory  to  my  mind,  considering  the  nature  of  news-  *^* 

papers,  I  admitted  secondary  evidence  of  its  contents.  The 
secondary  eyidence  given  was  this : — ^There  was  general  evi- 
dence that  it  was  a  paper  called  the  Nonconformist,  con- 
taining, according  to  the  best  of  the  witness's  recollection^ 
the  libel,  the  subject  of  this  action.  I  thought  that  was 
ample  evidence  to  shew  that  one  of  the  copies  of  the  news- 
paper, of  which  the  defendant  was  the  publisher,  and  of 
which,  of  course^  he  did  not  print  one  copy,  but  many,  had 
been  sent  by  soiike  person,  not  the  defendant,  to  that  room ; 
then  I  thought  that  was  admissible  evidence  to  shew  the 
extent  of  damage*  If  I  was  wrong  in  that  respect,  there 
ought)  of  course,  to  be  a  rule.  But  I  conceive,  that  if  any 
person,  not  the  editor  of  the  Times  newspaper,  sends  the 
Times  paper,  published  for  the  purpose  of  general  circular 
tion,  to  particular  individuals,  and  those  individuals  read  it, 
(of  coune,  assuming  that  the  article  is  likely  to  make  an  im- 
pression prejudicial  to  the  plaintiff),  that  is  a  circumstance 
that  may  be  taken  into  consideration  in  aggravation  of  da- 
mages, in  an  action  against  the  publisher  of  that  paper.  It 
struck  me  then,  and  strikes  me  now,  that  there  was 
ample  evidence  of  one  of  the  prints  of  the  Nonconformist 
newspaper,  one  of  the  impressions  published  by  the  de- 
fendant, having  found  its  way  into  the  hands  of  third  per- 
sons in  the  reading-room  at  Chatteris.  I  did  not  receive  the 
evidence  on  the  ground  that  the  defendant  was  thereby 
proved  to  have  been  industriously  circulating  the  news- 
paper, and  so  to  aggravate  the  damages  against  him,  as 
being  actuated  by  private  spleen  or  malice,  but  that  this  was 
to  be  considered  as  proof  that  the  papers  were  in  more  ex- 
tensive circulation,  by  the  single  fact  of  its  being  left  in  the 
Chatteris  reading-room. 

Then,  with  regard  to  the  rest  of  the  case,  certidnly  I 
interrupted  my  Brother  iByfef,  making  a  remade,  as  my 
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1846.         Brother  WUde  has  stated,  with  respect  to  the  right  of  com- 
'*-^'< — ^       ment  on  unpublished  sermons ;  but  I  never  meant  to  bind 
o.  myself  hj  that  opinion.     I  had  a  strong  opinion  on  the 

MiALL.  sabject,  I  own,  and  I  retain  that  opinion  still ;  but  when 
the  case  was  closed — my  previous  remarks  being  made  for 
the  purpose  of  shortening  any  long  observations  that  mi^t 
be  made  upon  that  subject — ^when  the  case  came  to  its 
dose,  I  expressed  no  opinion  as  to  the  sermons.  I  said  it 
was  unnecessary  to  decide  the  point,  because  there  was  no 
proof  of  any  sermon,  that  could  furnish  a  lawfiil  occasion 
for  those  remarks.  And  with  regard  to  the  parochial  sub- 
scription set  on  foot  by  the  dei^man,  I  thought  the  der^ 
gyman,  in  so  doing,  did  not  thereby  make  that  act  the  sub- 
ject of  ccMument,  and  give  a  lawful  occasion  for  everybody 
to  remark  upon  it,  in  the  same  way  that  he  would  if  he 
were  publishing  a  literary  work,  and  presenting  it  to  the 
public.  Nor  was  his  act  a  pubUe  act,  in  the  same  sense  as 
the  act  of  a  magistrate  in  the  administration  of  justice,  or 
of  a  general  in  conducting  an  army,  or  any  public  officer  in 
exercising  for  the  benefit  of  the  public  an  office  in  the  state. 
The  position  such  a  party  is  in  gives  occaoon  to  all  the 
public  to  make  remarks  on  his  conduct;  and  if  those  re- 
marks are  made  in  a  fair  spirit,  they  are  justifiable  under  the 
general  issue.  But  it  seemed  to  me  that  there  was  no  oc- 
casion, in  the  fact  of  a  man's  making  a  rq;ulation  for  his 
own  parish,  which  could  furnish  a  lawful  excuse  for  the 
publication  of  these  remarks. 

I  have  stated  the  view  I  took  of  this  case  at  the  trial: 
my  learned  Brothers  will  now  say  whether  I  was  right 
or  wrong. 

Pollock,  C.  B. — We  are  all  agreed  that  there  should 
be  no  rule  in  this  case.  The  rule  has  been  moved  for  on 
two  groiuids :  first,  the  reception  of  evidence  which  ought 
not  to  have  been  received ;  and  secondly,  upon  the  ground 
of  misdirection.    The  first  ground  appears  to  have  been 


EABTBR  TESMi  9  VICT.  329 

taken  upon  this  state  of  things : — ^The  defendant  was  proved 
to  be  the  publisher  of  a  newspaper  called  the  **  Noncon- 
fbrmist"  One  paper  was  produced^  containing  the  libel 
complained  of;  and  it  was  proposed  to  prove  that  other 
copies  had  been  in  drculation,  not  with  any  view  to  shew 
malice  on  the  part  of  the  defendant,  because  for  that  pur- 
pose a  publication  speciallj  hj  him,  at  the  place  where  they 
were  foimd,  probably  ought  to  have  been  proved^  but  with 
a  view  to  shew  the  extent  of  the  mischief  that  might  have 
been  done  to  the  plaintiff^  who  comphdned  of  this  wrong. 
Several  witnesses  appear  to  have  been  examined  up  to  the 
point  of  not  being  able  to  prove  the  paper,  and  then  they 
were  not  allowed  to  proceed  in  their  evidence ;  and  no  stress 
at  all  appears  to  have  been  hud  upon  any  cases,  except 
where  a  paper  was  mislaid  or  lost,  and  evidence  given  of  its 
contents.  With  respect  to  the  witness  Brookes,  he  appears 
to  have  seen  a  paper,  which  he  took  upon  himself  to  say 
was  one  of  the  copies  of  the  '*  Nonconformist"  complained  of 
as  having  contained  the  libel.  I  think  this  must  have  been 
understood  by  the  learned  Judge,  by  the  counsel,  and  by 
the  jury,  to  be  the  effect  of  his  evidence.  Whatever  terms 
were  used,  it  must  be  understood  that  he  meant  to  say  that 
he  saw  a  paper,  which,  upon  some  ground  more  or  less  clear 
and  positive,  he  believed  to  be  a  copy  of  this  number  of 
the  '^  Nonconformist.''  Now  this  evidence  is  complained 
of  upon  three  grounds :  First,  that  there  was  no  evidence 
that  the  paper  was  lost.  Now  it  seems  to  me,  that  the 
evidence  of  a  document  being  lost,  upon  which  secondary 
evidence  may  be  given  of  its  contents,  may  vary  much, 
according  to  the  nature  of  the  paper  itself^  the  custody  it  is 
in,  and,  indeed,  all  the  surrounding  circumstances  of  the 
particular  matter  before  the  court  and  jury.  A  paper  of  con- 
siderable importance,  which  is  not  likely  to  be  permitted  to 
perish,  may  call  foi^  a  much  more  minute  and  accurate  search 
than  that  which  may  be  considered  as  waste  paper,  which 
nobody  would  be  likely  to  take  care  of^  and  which  might, 

VOL.  XV.  z  M.  w. 


1 


SSO  cAfliB  nr  thb  Exemivj&L, 

1846.        I  thinli^  be  oonmdered  as  lo6t»  bo  as  not  to  be  produoed 
GATButooLs    ^^^^  *  oonrt  and  jury»  when»  after  searoh^  in  the  first  in- 
*•  stance^  at  the  plaoe  where  it  was  likely  to  be  found,  it  is 

not  discovered  there,  and  we  cannot  suggest  any  one  plaoe 
where  it  is  more  likely  to  be  than  another.  Here  search 
was  made  in  the  room  where  the  p^>er  ought  to  be:  if  the 
paper  be  not  theie^  is  inquiry  to  be  made  of  all  the  per- 
sons who  frequent  that  pUoe?  Here  the  dub,  or  reading 
society,  oonaiated  of  ei^^ty  persons.  It  might  have  consisted 
of  800;  nay,  it  mig^t  hare  been  a  reading-room  aocesdUe 
to  many  thousands  of  ponons.  What  inquiry  will  do? 
I  think,  in  cases  of  this  sort,  if,  some  time  after  its  pub- 
lication, a  newspaper,  which,  exc^t  occasionally  for  the 
purpose  of  filings  is  not  very  much  oonsidered  a  few  days 
after  its  publication,  is  not  found  in  the  plaoe  where  it 
ought  to  be,  if  it  be  anywhere,  no  search  is  necessary  among 
members  of  the  dub^  or  persons  who  fiequent  the  dub- 
room:  it  may  be  taken  to  be  lost,  if  it  cannot  be  pioduoed 
from  the  spot  where  it  ought  to  be  found  But  then,  it  is 
said  that  this  paper  is  not  proved  to  have  been  issued  by 
the  defendant:  that  is  a  question  entiidy  for  the  jury ;  and 
I  think  there  is  evidence  to  prove  that  this  was  one  of  the 
copies  printed  at  the  same  time  with  the  libd  which  is  laid 
before  the  jury.  It  is  not  Uke  the  publication  of  a  written 
libeL  The  jury  must  be  aware  that  many  copies  of  a  news- 
paper are  issued  at  the  same  time;  and  they  are  issued  for 
the  purpose  of  publication  and  distribution.  No  doubt  a 
su^estion  may  be  mad^  that  the  plaintifT,  in  order  to  en- 
hance the  damages,  may  have  procured  some  p^^^ers  to  be 
printed.  The  jury  are  to  consider  whether  that  is  a  reason- 
able suggestion  or  not.  There  was  some  evidence  for  the 
jury  to  consider:  and,  I  think  the  reasonable  omclusion  is, 
that  this  paper  was  originally  issued  by  the  defendant;  that 
is,  that  it  was  probably  issued  as  a  newspaper  to  some 
newsman,  and  by  the  newsman  sent  down  to  the  place 
where  it  was  seen;  and  it  appears  to  me  that  the  defendant 
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was  raspoiuible  fer  that,  without  at  all  entering  into  some  1846. 
of  the  quefitionB  which  aroee  in  the  course  of  the  argument,  Oatm»col» 
and  for  every  one  of  which  one  might  not  poesibly  be  able  ^  _  *• 
to  give  80  satis&ctory  an  answer.  Bat  I  understood  my 
Brother  Wilde  to  make  a  third  case:  that  it  was  not  issued 
by  him  in  such  a  way  as  to  entitle  the  pbdntiff  to  give  it  in 
evidence  against  him  to  increase  the  damages.  Now,  it 
appears  to  have  been  issued  as  newspapers  generally  are, 
tot  the  purpose  of  being  circulated;  and  I  think,  in  order 
to  shew  the  extent  of  the  mischief  that  may  have  been  done 
to  the  plaintiff  by  a  libel  in  a  newspaper,  you  have  a  right 
to  give  evidence  of  any  place  where  any  copy  of  that  libel 
has  appeared,  for  the  purpose  of  shewing  the  extent  of  the 
circalation.  It  seems  to  me,  therefore,  in  the  first  place, 
that  due  inquiry  had  been  made,  and  there  was  reasonable 
evidence  that  the  paper  could  not  have  been  found  by  any 
search  any  person  could  reasonably  be  caUed  upon  to  make ; 
that,  in  the  next  place,  there  was  evidence  to  go  to  the  jury 
that  that  paper,  so  lost  and  so  identified,  had  been  issued  by 
the  defendant ;  and,  being  issued  by  the  defendant,  where- 
ever  it  is  traced  and  found,  it  is  for  the  jury  to  consider  the 
effect  of  that,  as  tending  to  shew,  as  such  evidence  does, 
that  there  has  been  a  publication  beyond  the  mere  publica- 
tion the  plaintiff  complains  of,  and  gives  in  evidence  as  the 
libel  which  is  the  subject  of  the  action.  Upon  the  whole,  it 
seems  to  me  that  there  is  no  foundation  whatever  for  grant- 
ing the  rule,  on  the  ground  that  evidence  was  received 
which  it  was  not  competent  for  the  learned  Judge  to  admit. 
The  other  ground  on  which  the  application  for  a  new 
trial  is  made,  is  a  misdirection  in  point  of  law.  It  is  objected 
that  the  learned  Judge  laid  down  the  same  rule  with  refer- 
ence to  sermons  that  were  preached,  and  to  the  rules  of  the 
charity  that  was  administered  in  the  parish  of  Chatteris, 
as  applied  to  private  conversations,  or  to  private  acts  of 
charity ;  and  it  is  contended  that  he  ought  to  have  laid  it 
down,  that  a  sermon,  preached  but  not  published,  was  the 

z2 
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1846.        subject  of  criticiflm  in  the  enlarged  style  of  commentary 
gItbbrcolb   ^^'^  *^*  word  seems  to  introduce,  acoordii^  to  the  dc- 
V-  cided  cases;  and  that  the  conduct  of  the  clergyman  with 

reference  to  the  parish  charity,  and  especiaUy  the  rules  of 
it,  justified  any  bonft  fide  remarks,  whether  founded  in 
truth  in  point  of  fact,  or  justice  in  point  of  commentary, 
provided  only  they  were  an  honest  and  bon&  fide  comment; 
and  that  this  might  be  shewn  under  the  general  issue. 
There  can  be  nodoubt,  if  it  might  be  shewn  at  all,  it  might 
be  shewn  under  the  general  issue. 

My  Brother  Wilde  urged  upon  the  Court  theimportance 
of  this  question;  and  I  own  I  think  it  is  a  question  of  very 
grave  and  deep  importance.  He  pressed  upon  us,  that 
wherever  the  public  had  an  interest  in  such  a  discussion, 
the  law  ought  to  protect  it,  and  work  out  the  public  good, 
by  permitting  pubUc  opinion,  through  the  medium  of  tiie 
public  press,  to  operate  upon  such  transactions.  I  am  not 
sure  that  so  extended  a  rule  is  at  all  necessary  to  the  pub* 
lie  good.  I  do  not  in  any  degree  complain,  on  the  contrary 
I  think  it  quite  right,  that  all  matters  that  are  entirely  of  a 
public  nature; — conduct  of  ministers,  conduct  of  Judges — 
the  proceedings  of  all  persons  who  are  responsible  to  the 
public  at  large,  are  deemed  to  be  public  property ;  and  that 
all  bon&  fide  and  honest  remarks  upon  such  persons,  and 
their  conduct,  may  be  made  with  perfect  freedom,  and  with- 
out being  questioned  too  nicely  for  either  truth  or  justice; 
but,  when  the  public  interest  is  pressed  upon  our  attention, 
if  it  is  for  the  purpose  of  introducing  any  new  rule,  or  ex- 
tending those  doctrines  to  any  point  beyond  that  to  which 
they  have  hitherto  been  extended,  it  appears  to  me  to  be  a 
sufficient  answer  to  say,  if  I  the  public  is  interested  in  the 
administrationof  charity,  if  it  be  of  importance  that  tiie  doc- 
trine of  ''doing  good  to  all  men"  should  be  preached,  and 
not  only  be  preached,  but  that  every  one  should  act  upon 
that  doctrine,  that  would  be  abundantiy  satisfied  by  those 
who  comment  on  these  matters  only  exerdsing  the  ordi* 
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nary  right  that  ihej  hare  at  the  common  law^  and  that  10,        18^6. 
that  they  may  comment  upon  anything^  only  let  truth  be   Q]^„i^ooLi 
the  basis  of  their  observations,  and  let  the  superstructure  v* 

MlAUi* 

be  justice :  if  truth  be  the  foundation,  and  justice  be  the 
superstructure,  it  appears  to  me  that  that  will  work  out  all 
the  ends  of  public  good  that  can  be  required  for  any  such  pur- 
poses as  my  Brother  Wxlde  refers  to.  Now,  with  reference 
to  the  application  of  this  doctrine  to  the  case  before  us, 
there  are  two  points  to  be  considered : — ^the  one  as  to  the 
sermons,  the  other  as  to  the  parish  charity.  My  opinion 
goes  entirely  along  with  the  intimation  of  opinion  that  fell 
from  my  Brother  Parhe  at  the  trial;  I  think  a  sermon 
preached  to  a  congr^ation  may  undoubtedly  be  made  the 
subject  of  a  comment,  but  you  must  not  put  into  the 
mouth  of  the  pastor  language  that  he  did  not  use,  or  make 
any  comment  upon  what  he  did  use,  or  was  supposed  to  use, 
that  does  not  fairly  arise  out  of  the  truth.  I  think  you  are 
fettered,  with  respect  to  a  sermon  preached  to  a  congr^a- 
tion,  just  as  you  would  be  fettered  with  respect  to  any  other 
matter  on  which  you  have  a  right  to  comment,  but  on 
which  you  must  comment  with  truth  and  with  justice.  It 
appears,  however,*  from  the  report  of  my  learned  Brother 
Parke,  that  he  did  not  exclude  any  evidence  in  respect  to  a 
sermon;  and  in  the  course  of  the  conduct  of  the  cause,  and 
finally,  in  summing  up,  he  pointedly  called  the  attention  of 
the  learned  counsel,  that  with  respect  to  that  part  of  the 
case,  it  was  unnecessary  to  give  any  opinion  upon  the 
point,  because  there  was  no  sermon  in  evidence  to  which 
those  comments  could  possibly  apply.  Therefore,  although 
entirely  agreeing  with  him  in  the  opinion  he  intimated  in 
the  course  of  his  summing  up  the  case,  I  think  this  is  quite 
sufficient  reason  to  refuse  the  rule  upon  this  ground. 

With  respect  to  the  rules  of  the  charity,  I  think  that  a 
parochial  charity,  with  the  vicar  at  the  head  of  it,  among 
other  persons  in  the  parish,  not  for  parochial  purposes,  but 
for  some  exclusive  purpose,  with  reference  either  to  reC- 
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1846.       giooB  ofunioB  dt  to  may  tiling  dee^  k  a  private  matter^ 

"^     "^^^     and  ia  not  open  to  what  may  be  called  Ucentioua  conmoenty 

«.  as  opposed  to  a  comment  that  miut  be  baeed  in  tratk    It 

MlAU.. 

really  seema  to  me  that  lioentioaa  comments  cannot  be 
applied  to  a  case  of  this  sort^  without  extending  vodx  com- 
ments  to  almost  every  transaction  in  sooietf •  With  reqtect 
to  the  rules  that  have  hitherto  been  laid  down  in  the  case  of 
criticism  on  works  published,  it  has  been  held  that  they 
invite  that  criticism ;  they  are  held  out  for  an  examination^ 
and  fix>m  the  acknowledged  usages  of  society,  every  man 
who  publishes  a  book  invites  criticism.  Whether  that 
would  apply  to  a  book  not  published,  but  fointed  for  circu- 
lation among  fUends,  may  be  doubtful ;  it  is  not  necessary 
to  follow  that  up ;  I  think  it  may  be  reasonably  doubted. 
In  the  present  case  the  question  is,  whether  a  parochial 
charity,  with  the  vicar  at  the  head  of  it,  that  is,  a  charity 
confined  to  certain  persons  within  a  parish,  may  be  made 
the  subject  of  a  licentious  comment.  I  own  I  think  that 
every  purpose  of  public  good  would  be  aaswered  by  strictly 
confining  it  to  the  privilege  that  every  man  has  of  pub- 
lishing that  which  is  truci  and  saying  that  which  the  truth 
will  warrant;  and  that  it  is  not  at  all  necessary,in  acase  of 
this  sort,  to  give  him  any  power,  either  licentiously  or  with 
honest  prejudices,  to  invent  for  himself^  or  to  misrepresent 
and  comment  upon,  matters  that  do  not  exiat  in  point  of 
fact,  however  honestly. 

Some  observations  have  been  made  in  the  course  of  the 
argument,  with  reference  to  there  being  no  evidence  actu- 
ally tendered.  I  entirely  agree,  that  whenever  there  is 
reason  to  think  that  the  course  of  any  cause  has  been  so 
altered  by  the  ruling  of  a  Judge  in  that  cause,  that  justice 
has  not  been  done,  that  is  a  groimd  for  coming  to  the  Court 
for  redress.  And  it  may  not  be  necessary  for  counsel  dis- 
tinctly to  point  out  in  what  manner  the  mischief  has  been 
done,  if  the  Court  clearly  perceives  that  what  has  occurred 
would  lead  to  that  mischief.     I  therefore  entertun  the  ap- 
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plioatioii  of  mj  Brother  fVibie  in  the  full  spirit  in  which  it        184($. 
was  made ;  and  I  say  this  the  rather^  because,  during  one    q^thbbcow 
part  of  his  argument^  it  might  be  inferred  that  I  thought  he       ^* 
was  not  exactly  rectus  in  curili^  so  as  to  make  the  application 
at  all ;  but»  entertaining  the  application!  and  entertaining  it 
with  the  respect  that  is  due  to  him,  and  with  the  responsi- 
bility that  belongs  to  the  question, — ^undoubtedly,  I  admit,  of 
aome  importance, — I  yet,  upon  all  the  points  that  have  been 
presented  to  my  mind,  am  so  free  Scorn  doubt»  that  I  think 
no  rule  ought  to  be  granted  in  this  case. 

Alderson,  B« — ^I  am  of  the  same  opnion,  tiiat  there 
should  be  no  rule  in  this  case.  At  the  same  time,  I  am  by 
no  means  prepared  to  say,  that  if  it  had  depended  upon  the 
question  as  to  the  sermons,  I  should  not  have  been  in  favour 
of  granting  a  rule,  as  I  by  no  means  entertun  a  dedded 
opinion  upon  that  point.  The  two  points  in  question  on 
which  this  rule  has  been  applied  for,  are,  first,  the  improper 
admission  of  evidence ;  secondly,  misdirection.  I  shall  say 
very  shordy  what  I  think  as  to  tiie  admission  of  tiie  evi«- 
dence.  It  is  clear,as  it  seems  to  me,  that  the  evidence  was  pro- 
perly received.  I  think  the  search  should  be  such  as  should 
induce  the  judge  to  come  to  tiie  conclusion,  and  the  Court 
afterwards,  on  revising  his  opinion,  to  come  to  the  same 
conclusion,  that  there  is  no  reason  to  suppose  that  the  omis- 
sion to  produce  the  document  itself  arose  from  any  desire 
of  keefung  it  back^  and  that  there  has  been  no  reasonable 
opportunity  of  produdng  it  which  has  been  neglected. 
Now,  the  question  whether  there  has  been  a  loss,  and 
whether  there  has  been  sufficient  search,  must  depend  very 
much  on  the  nature  of  the  instrument  searched  for;  and  I 
put  the  case,  in  the  course  of  the  argument,  of  the  back  of 
a  letter.  It  is  quite  clear  a  very  slender  search  would  be 
sufficient  to  shew  that  a  document  of  that  description  had 
been  lost  K  we  were  speaking  of  an  envelope,  in  which  a 
letter  had  been  received,  and  aperson  eaiA,  **  I  have  seardi* 
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1846.  ed  for  it  among  my  papers,  I  cannot  find  it,"  mmiy  that 
Oathbrcolb  would  be  suflScient.  So,  with  respect  to  an  old  new^per 
MiALL.  which  has  been  at  a  public  coffee-room;  if  the  party  who 
kept  the  public  cofiee-room  had  searched  for  it  there,  where 
it  ought  to  be  if  in  existence,  and  where  naturally  he  would 
find  it,  and  says  he  supposes  it  has  been  taken  away  by 
some  one,  that  seems  to  me  to  be  amply  sufficient*  If  he 
had  said,  '^  I  know  it  was  taken  away  by  A.  B.,"  then  I 
should  have  8idd,you  ought  to  go  to  A.  B.,  and  see  if  A*  B. 
has  not  got  that  which  it  is  proved  he  took  away;  but  if  yoa 
have  no  proof  that  it  was  taken  away  by  any  individual  at 
all,  it  seems  to  me  to  be  a  very  unreasonable  thing  to  re- 
quire that  you  shaiidd  go  to  all  the  members  of  the  club,  fi»r 
the  purpose  of  asking  one  more  than  another,  whether  he 
has  taken  it  away,  or  kept  it*  I  do  not  know  where  it 
would  stop;  when  you  once  go  to  each  of  the  members, 
then  you  must  ask  each  of  the  servants,  or  wives,  or  child- 
ren of  the  members ;  and  where  will  you  stop?  As  it  seems 
to  me,  the  proper  Umit  is,  where  a  reasonable  person  would 
be  satisfied  that  they  had  hosA  fide  endeavoured  to  pro- 
duce the  document  itself;  and  therefore  I  think  it  was 
reasonable  to  receive  parol  evidence  of  the  contents  of  this 
newspaper.  Then,  was  the  parol  evidence  of  the  contents 
of  the  paper  such  as  might  reasonably  be  received  as  against 
the  present  defendant?  It  is  clear  that  there  is  no  evi- 
dence whatever  to  shew  that  this  paper,  or  these  papers, 
have  been  sent  by  the  defendant  individually,  from  any  per- 
sonal malidous  motives.  It  would  be  absurd  to  put  it  upon 
that;  and  if  it  had  been  so  put,  it  would  have  been  a 
misdirection  upon  that  ground.  The  question  is,  whether 
or  not  there  is  reasonable  evidence  that  this  is  a  copy  of  the 
individual  paper  which  has  been  produced,  and  which  has 
been  shewn  to  have  been  published  by  the  defendant  Now 
we  must  consider  what  the  nature  of  the  instrument  is.  It 
is  a  copy  of  a  newspaper.  We  must  use  our  own  common 
sense,  and  remember  that,  with  respect  to  newspapers,  not 
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one  oopyi  but  a  great  variety  of  copies,  are  publiBhed  for 
general  circulation  among  the  public  at  large.  If  you  com- 
pare an  instrument  in  one  or  two  parts,  and  find  the  one  is 
an  exact  copy  of  the  other,  you  would  have  no  difficulty  in 
saying  it  was  printed  from  the  same  materials,  and  from 
the  same  type.  Suppose  I  were  to  have  a  copy  of  Meeson 
and  Welsby's  Beports  here,  and  Meeson  and  Welsby's 
Reports  in  the  Queen's  Bench,  and  Meeson  and  Welsby's 
Beports  in  the  Common  Pleas,  and  I  were  to  examine  those 
three  books,  and  to  find  tiiat  there  was  a  misprint  in  the 
first  page,  and  a  misprint  in  the  fortieth  page,  and  a  misprint 
in  the  sixty-third  page,  I  should  say  a  jury  might  very  rear- 
sonably  infer  that  those  three  books  were  printed  from  the 
same  types.  So  I  say  here  with  respect  to  a  newspaper;  if 
you  find  it  in  general  corresponds,  it  is  evidence  from  which 
the  jury  may  infer  that  the  paper  is  printed  from  the  same 
type  as  the  paper  which  is  produced ;  and  if  so,  it  is  printed 
by  the  defendant;  and  if  so,  the  defendant  is  responsible 
for  the  extent  of  injuiy  which  may  be  done  by  that  paper, 
which  by  some  means  has  come  out  of  his  possession,  and 
which  the  jury  may  infer  tiiat  he,  or  somebody  connected 
with  him,  was  the  person  who  transmitted  to  the  Chat>- 
teris  Book  Society.  It  seems  to  me  that  it  was  evidence, 
and  evidence  on  which  the  plaintiff  might  reasonably  re- 
ly, for  the  purpose  of  shewing  that  the  injury  which  the 
defendant  had  done  him  by  printing  the  newspaper,  was 
aggravated  by  the  circumstance  that  there  was  a  paper  here, 
and  a  paper  there,  and  a  paper  in  places  in  which  it  might 
do  him  an  injury  among  those  who  live  around  him,  all 
which  was  owing  to  the  original  publication  by  the  defend- 
ant of  the  libeL  It  seems,  therefore,  to  me,  that  that  evi* 
dence  was  properly  received. 

Then  the  question  is,  whether  or  not  there  was  a  mis- 
direction. Now,  if  my  Brother  Parke  had  told  the  juiy, 
tiiat,  to  observe  upon  the  sermon  of  a  deigyman,  which  he 
preaches  openly  in  his  pulpit»  was  not  within  the  general 
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1846.        rule  which  enables  jMurdeB  to  oomment  more  libenllj  on 
Gatbskcou    ^  public  conduct  of  individuals  than  on  their  pnyate  om- 
9'  duot»  I,  for  one,  should  haye  desired  that  the  questicm 

should  be  further  considered.  I  do  not  say  that  I  should 
notultimatdji — ^possiUj  I  should, — ^haye  come  to  the  same 
conclusion  to  which  my  Lord  Chief  Baron  has  arriyedt  and 
which  was  intimated  by  my  Brother  Parke  as  the  impres- 
sion which  he  had  at  the  time  of  the  trial,  and  which  he 
retains  now*  I  only  mean  to  guard  myself  against  being 
supposed  to  haye  formed  a  decided  ojnnion  upon  that  point 
at  the  present  moment  It  seems  there  is  a  distinction, 
although  I  must  say  I  really  can  hardly  tell  what  the  limits 
of  it  are,  between  the  comments  on  a  man's  public  conduct 
and  upon  his  priyate  conduct,  1  can  understand  that  you 
have  a  right  to  comment  on  the  public  acts  of  a  minister^ 
upon  the  public  acts  of  a  general,  upon  the  public  jud^ 
ments  of  a  judge,  upon  the  public  skill  of  an  actor, — ^I  can 
understand  that;  but,  I  do  not  know  where  the  limit  can 
be  drawn  distinctly^  between  where  the  comment  is  to 
cease,  as  being  applied  solely  to  a  man's  public  conduct,  and 
where  it  is  to  bogin,  as  applicable  to  his  private  character; 
because,  although  it  is  quite  competent  for  a  person  to 
speak  of  a  judgment  of  a  judge,  as  being  an  extremely 
erroneous  and  foolish  one,  (and  no  doubt  comments  of  that 
sort  have  great  tendency  to  make  persons  careful  of  what 
they  say),  and  although  it  is  perfectly  competent  for  per* 
sons  to  say  of  an  actor,  that  he  is  a  remarkably  bad  actor, 
and  ought  not  to  be  permitted  to  perform  such  and  such 
parts,  because  he  performs  them  so  ill,  yet  you  ought  not  to 
be  allowed  to  say  of  an  actor  that  he  has  disgraced  himself 
in  private  life ;  nor  to  say  of  a  judge,  or  of  a  minister,  that 
he  has  committed  felony,  or  any  thing  of  that  description, 
which  is  in  no  way  coimected  with  his  public  conduct  or 
public  judgment ;  and  therefore  there  must  be  some  limits, 
although  I  do  not  distinctly  see  exactly  where  those  limits 
are  to  be  drawn*    No  doubt»  if  there  are  such  limits,  my 
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Brother  fFUde  is  perfectly  right  in  saying,  that  the  only        1845. 
ground  on  which  the  verdict  and  damages  can  go,  is  for  the    Q^ramcoLv 
excess,  and  not  for  the  lawful  exercise,  of  the  criticism :  v. 

and  it  is  for  that  reas<m  that  I  doubt,  whether  you  may 
not  properly  criticise  a  gentleman^9  sermons,  by  saying 
<'  he  is  a  remarkably  bad  preacher."    Possibly  you  may 
epeak  of  him,  alao,  as  preaching  erroneous  doctrines,  al- 
though  about  that  there  may  be  mxxe  doubt;  seeing  that 
there  is  a  tribunal  to  which  you  may  refer  any  erroneous 
doctrine  which  he  may  preach  in  the  pulpit:  but  with 
respect  to  the  stupidity  or  the  dulness  of  his  sermon,  there 
is  no  redress  except  by  public  observation;  and  I  am  by  no 
means  prepared  to  say  you  may  not  criticise  them  justly 
and  fairly;  and  if  you  criticise  bon&  fide,  even  although 
the  man  sustains  an  injury  from  your  criticism,  it  is  an 
injuiy  for  which  there  is  no  redress  at  law  by  damages. 
But,  with  respect  to  the  present  question,  my  Brother 
Parke  has  not  laid  it  down  to  the  jury  that  the  sermons 
were  not,  or  might  not  be,  the  subject  of  proper  critidsm. 
No  sermons  were  proved;  probably  none  were  capable  of 
being  proved,  of  which  this  could  be  considered  in  the  light 
of  fair  criticism :  indeed  I  must  say,  that  I  think  it  would 
be  a  libd  on  criticism,  to  call  this  criticism  on  any  man's 
sermon.     Now  this  gentleman,  in  his  mimsterial  and  pub- 
lic capacity,  preaches  his  sermons,  and  it  is  because  he 
does  so  in  his  ministerial  and  public  capacity,  that  I  enter- 
tain a  doubt  whether  it  is  not  part  of  his  public  character. 
He  is,  as  a  clergyman,  bound  to  preach  the  sermons  in  his 
ministerial  and  public  capacity ;  and  it  may  be,  that  that 
is  witJiin  the  limits  of  the  ordinary  rule  which  governs  the 
criticism  upon  public  acts  of  individuals.     But  what  has 
his  private  charity,  in  the  parish  of  Chatteris,  or  any  where 
else,  to  do  with  that  ?    How  does  that  differ  from  the  pri- 
vate charity  of  any  other  individual  ?    It  is  no  part  of  his 
peculiar  ministerial  duty  to  have  a  clothing  dub,  though  it 
is  a  very  proper  thing  for  him  or  any  other  charitable  man 
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1846.         to  do.    I  am  at  a  loes  to  see  how  his  ease  difFers  from  that 
GATBitmcoLB    ^^  *°y  other  individual  who  chooses  to  institute  a  private 
*^*  charity  witlun  particular  limits.     If  so,  then  the  critidsm 

and  observations  that  are  to  be  made  upon  him,  are  the 
criticism  and  observations  which  are  to  be  made  upon  any 
other  private  individual,  and  are  to  be  judged  by  the  same 
rules,  and  subject  to  the  same  limits ;  and  that  is  what  my 
Brother  Parke  laid  down ;  not  that  you  may  not  comment 
— Grod  forbid  you  should  not  be  aUowed  to  comment-— on 
the  acts  of  all  mankind,  provided  you  do  it  justly  and  truly ; 
but  that  your  comments  upon  Mr.  Guthercole,  in  the 
institution  of  private  charities,  which  Mr.  Gratheroole  chooses 
to  patronise,  are  to  be  judged  in  the  same  manner  as  com- 
ments on  the  private  conduct  of  any  other  individual  in  his 
private  charities,  and  that  he  is  for  that  purpose  in  the 
same  situation  as  any  other  private  individual.  It  is  no 
part  of  his  public  duty,  no  part  of  his  public  conduct,  that 
is  the  subject  of  conunent  in  that  respect.  Therefore  it  is 
that  I  think  my  Brother  Parke  laid  down  the  right  rule. 
Whether  or  not  this  is  a  libel  is  not  the  question  before  us ; 
there  is  no  doubt  about  that;  the  jury  have  foimd  it  to  be 
so,  and  it  seems  to  me,  so  far  as  these  charges  are  con- 
cerned, that  it  is  a  libel  to  be  governed  by  the  same  rules 
which  govern  a  libel  on  any  other  private  individual.  I  do 
not  mean  to  say  what  the  exact  limits  are  of  public  and  of 
private  libels,  but  my  judgment  proceeds  upon  the  ground, 
that  this  is  in  the  same  situation  as  a  libel  on  any  other 
private  individual 

RoLFE,  B.»I  am  entirely  of  the  same  opinion ;  and  with 
reference  to  the  first  point,  namely,  the  reception  of  evi- 
dence, I  will  content  myself  with  silently  acquiescing,  be- 
cause my  Lord  Chief  Baron  and  my  Brother  ^2&r9oii  have 
stated  the  grounds  of  my  opinion  so  fiilly,  that  it  would  be 
mere  pedantry  to  put  the  same  proposition  into  different 
language.    With  regard  to  the  other,  which  is  the  main 
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point,  whether  there  was  a  misdirectioH  on  the  part  of  my         IS4S, 
Brother  Parke,  I  will  add  a  very  few  words.    In  the  first    gathmcoli 
pkoe,  I  entirely  concur  with  my  Brother  fFikky  that  this  *• 

onght»  in  all  fidmess  and  candour,  to  be  taken  as  a  direc- 
tion given  by  the  Judge  at  the  trial,  that  is,  ought  to  be 
taken  as  a  direction  so  far  as  relates  to  the  private  charity. 
When  the  short-hand  writer's  notes  are  looked  at,  and 
coupled  with  what  my  Brother  Farke  states,  I  cannot,  on 
the  other  hand,  ^ubt  that  the  observation  about  the  ser- 
mon  ought  not  to  he  taken  as  a  direction.  Although  at  one 
time  he  stated  that  it  stood  in  the  same  category,  yet  he 
corrected  himself  afterwards ;  audit  is  plain  to  me,  that  my 
Brother  Byles  acted  on  this  distinction.  Therefore  the 
question  only  is^  whether  my  Brother  JParke  was  right  in 
telling  the  jury  that  this  private  charity,  that  is,  the  cha- 
rity in  question, — I  will  not  beg  the  question  by  calling  it 
prioate, — was  not  a  matter  which  entitled  the  defendant  to 
assert  the  privil^e  ^ven  with  respect  to  comments  upon 
public  acts.  Let  us  see  how  ihe  law  is  on  that  subject. 
My  Brother  Wilde  argued  the  case  as  if,  in  deciding  against 
him,  we  were  to  be  supposed  to  lay  down  some  rule,  that 
the  policy  of  having  charities  in  a  parish  that  excluded 
dissenters  was  not  the  legitimate  subject  of  comment, 
and  that  the  press  were  to  be  restrained  if  they  did  make 
such  comment,  and  that  private  individuals  might  be  pro- 
ceeded against  by  action,  or  perhaps  criminaUy,  if  they 
indulged  in  such  comments ;  and  I  should  have  entirely 
gone  with  him,  if  the  law  were  at  all  as  his  argument 
would  seem  to  imply  that  it  was.  I  concur  with  him  to 
the  full  extent,  that  a  man's  conduct,  as  the  deigyman  of  a 
parish,  in  respect  to  the  expediency  of  so  limiting  private 
charities,  is  the  fairest  posnble  subject  of  observation;  and 
if  a  man,  having  made  the  strongest  observations  upon  the 
impolicy  of  such  a  matter,  then  added  to  it,  *'  Mr.  Grather- 
cole  sanctioned  such  a  charity,"  he  has  a  right  to  do  that; 
and  if  Mr.  Gathercole  brought  his  action  against  him,  ho 
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1846.        would  plead  that  it  was  true.     Then  let  as  seeliow  the 
Gathvboolb    ^*^  stands  with  respect  to  matters  which  are  called  "of  a 
*«  public  nature."    In  every  action  of  libel,  as  in  an  indict- 

ment fi>r  libel,  the  act  done  is  alleged  to  have  been  done 
maliciouBly ;  and  in  the  case  of  a  libel  against  an  indiyidual^ 
it  is  conclusive  that  it  was  done  maliciouslyi  unless  some  jus* 
tification  is  put  upon  the  record ;  but  in  the  case  of  com* 
ments  upon  the  public  acts  of  public  servants,  (and  there 
are  other  cases  to  which  the  same  observation  would  apply), 
you  may  at  the  trial,  although  you  plead  nothing  but  not 
guilty,  shew  that  what  you  have  done  is  a  justifiable  act»  by 
shewing  what  amounts  only,  in  substance,  to  this : — it  la  not 
done  maliciously.  Just  in  the  same  way  I  may  shew,  if  I 
have  written  of  such  and  such  a  person,  "  he  is  a  drunken 
fellow,  and  not  very  honest,"  that  this  may  be  perfectly  jus- 
tifiable as  a  privileged  communiction,  in  answer  to  a  ques* 
tion  put  to  me — '^  would  you  advise  me  to  take  that  man 
as  my  servant  ?"  I  am  perfectly  justified  in  giving  that 
answer,  and  I  need  do  nothing  more,  and  could  do  nothing 
more,  I  believe^  in  such  a  case,  than  plead  not  guilty*  If 
I  make  reasonable  comments  upon  the  conduct  of  public 
men  in  the  dischai^e  of  their  public  duties,  whether  they  be 
generals,  or  ministers,  or  judges,  or  possibly  advocates,  (and  I 
should  certainly  think  also,  on  the  same  principle,  clergymen), 
I  am  justified  in  doing  it ;  and  therefore  I  confess  I  wish 
to  take  this  importunity  of  saying,  that,  as  at  present  ad~ 
vised,  I  should  not  have  gone  tlie  length  with  my  learned 
Brother  Parke,  in  saying  that  comments  on  sermons  would 
not  come  within  the  category  of  public  acts.  I  should 
probably  have  thought  they  would  do  so,  but  I  ^ve  no 
opinion  about  it,  because  it  does  not  seem  to  me  that  that 
question  arises.  The  question  here  is,  is  it  or  is  it  not  a  mat- 
ter which  you  can  excuse  under  the  general  issue,  that  you 
have  made  comments  upon  the  acts  of  a  clergyman  in  the 
mode  of  his  administering  charity,  which  comments  would, 
ex  conoessis,  have  been  libellous  if  these  be  not  public 
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acts.    Now  it  seems  to  me  preposterous  to  say,  that  the        1846. 
act  of  a  olergyman,  in  sanctioning  some  individuals  in  his    q^^^h^^, 
parish,  in  giving  relief  to  som^  and  excluding  a  laige  class  v. 

of  others  who  are  not  to  partake  of  it,  can  be  considered  in 
the  light  of  a  public  act  The  act  does  not  become  a  pub- 
lic act»  because  half  a  dozen  or  a  dozen  join  in  it;  it  is  es- 
sentially private;  they  may  manage  it  as  they  please.  As 
was  thrown  out  in  the  oourae  of  the  argument^  you  might  as 
well  say  it  was  a  public  act,  if  you  sanction  a  charity  for 
foreigners  in  distress.  I  do  not  see  where  the  line  is  to  be 
drawn.  It  is  no  part  of  a  clergyman's  public  functions  to 
preside  at  a  clothing  charity :  it  is  something  which,  although 
he  is  a  clergyman,  and  therefore,  in  a  sense,  filling  a  public 
character,  he  does  merely  as  one  individual  there  present ; 
and  therefore  I  think  that  this  does  not  come  within  the  ca- 
t^ory  of  public  acts,  and  consequently  that  the  direction 
was  perfectly  li^t.  I  may  add,  that  there  is  really  no 
pretence  for  saying  that  any  one  of  the  observations  made 
in  this  libel  could  possibly  have  been  treated  as/atir  obser^ 
vations  cm  that  particular  act;  at  the  same  time,  I  do  not 
proceed  on  that  ground, — ^that  would  be  a  very  unsafe 
ground  to  proceed  upon,  if  the  direction  had  been  wrong 
in  point  of  law.  If  I  had  been  of  #pinion  that  this  was 
a  public  act,  I  think  my  Brother  fVilde  would  have  been 
entitled  to  the  role.  I  think  it  was  clearly  not  a  public 
act,  whatever  might  have  been  the  case  of  the  sermons,  if 
the  question  had  arisen,  in  which  I,  as  at  present  advised, 
should  have  concurred  with  my  Brother  Wilde;  but  in  re- 
gard to  this,  I  think  it  was  a  mere  private  administration 
of  a  charity ;  and  although  I  may  have  <»ie  opinion,  and 
anybody  else  may  have  another,  as  to  the  policy  of  ex- 
cluding dissenters,  and  in  such  a  case  it  may  have  been  wiser 
to  have  made  no  such  distinction,  yet  that  does  not  make 
it  a  matter  of  a  different  genus  from  what  it  would  have 
been,  if  it  had  been  a  charity  to  give  to  any  person  whatever 
in  the  parish  that  was  in  distress.  I  thinli^  therefore,  the 
rule  ought  not  to  be  granted. 
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1846.  Parkb^  B. — In  explaining  to  the  Court  the  course  I  pur- 

oIthmooli    ^^  ^^^  regard  to  the  admission  of  evidence,  and  the  rea- 
*^*  sons  that  governed  me  in  admitting  it,  I  have  abeady  said 

as  much  as  I  think  it  is  necessary  to  say  on  that  part  of  the 
case.    I  wish  to  add  a  word  or  two  with  respect  to  the 
more  important  question,  whether  or  not  I  was  right  in  in- 
forming the  jury  in  this  case,  that  there  was  no  justifiable 
cause  or  excuse  for  the  publication  of  a  libel  upon  the 
plaintifi^  in  tiie  drcumstance  of  the  then  existing  r^ula- 
tions  which  he,  as  a  clergyman  of  tiie  parish,  had  ori- 
ginated or  sanctioned  for  the  puipose  of  administering 
charity  to  the  poor.     Upon  the  trial,  I,  somewhat  more  at 
length  than  is  usual  with  me,  explained  to  the  jury  what 
the  nature  of  a  libel  was :  I  told  them  the  definition  of  a 
libel  was,  that  which  is  written  or  printed,  and  published, 
calculated  to  injure  the  dmracter  of  another,  by  bringing 
him  into  ridicule,  hatred,  or  contempt;  and  I  said  every 
publication  of  that  description,  published  without  justifiable 
cause  or  excuse,  was  the  subject  of  an  action.    With  re- 
spect to  the  truth,  that  must  be  pleaded.    Then  I  left  to  the 
jury  the  question  of  libel,  intimating  my  opinion  pretty 
strongly  that  the  matter  of  this  paper  was  libellous,  and  on 
that  there  could  not  be  a  question.     Then  I  expressed  an 
opinion  that  there  was  no  occasion  for  the  publication 
which  could  render  it  excusable;  and  the  question  really  is, 
whether  there  was  any  occasion  which  would  justify  the 
remarks  that  had  been  made,  or  any  remarks  upon  the  con- 
duct of  the  plaintiff;  because,  if  the  statements  contained 
in  this  paper  are  true^  then  the  rule  is  that  the  defendant 
must  plead  the  truth  of  them ;  but  nevertheless,  if  the  plain- 
tiff has  given  lawful  occasion  by  his  conduct  for  the  remarks, 
that  is  evidence  under  the  general  issue.    I  was  of  opinion 
that,  although  a  magistrate,  or  a  minister,  gives  occasion  for 
remarks  by  his  public  conduct,  in  exercising  the  functions 
of  a  magistrate  or  a  minister,  which  concern  the  public ;  and 
although  an  individual  who  gives  to  the  public  any  literary 
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work,  does  the  same  things  that,  with  respect  to  a  clergy-         1846. 
man,  he  gives  no  such  occasion  by  instituting  or  carrying    gatbibcolb 
into  effect  any  arrangements  for  a  private  charity.      I  *^; 

thought  also,  that  the  clergyman,  by  preaching  a  sermon  to 
his  own  congr^ation,  did  not  thereby  put  it  on  tb^  same 
footing  as  a  printed  and  published  sermon;  but  frosn  Uie 
first  I  never  gave  any  decided  opini<Mi  on  that  question^ 
If  any  expression  of  an  unqualified  opkuon  esci^ied  my 
lips  in  the  course  of  the  interlocutory  observationfl  that  I 
made,  with  the  view  of  shortening  my  Brother  ByU^t 
speech,  I  certainly  corrected  it;  and  his  impression  must 
have  been,  that  on  that  part  of  the  case  I  had  given  no  d^ 
cided  opinion.  When  I  summed  up,  I  said  the  same  thing* 
I  had  a  strong  opinion  that  the  mere  circumstance  of 
preaching  sermons  did  not  make  them  public  property,  and 
did  not  invite  observation  on  them  from  the  press  in  general, 
in  the  same  way  that  a  publication  of  a  literary  work  does : 
and  with  all  reqpect  to  my  Brother  Reifej  I  must  own  I 
still  am  of  the  same  opinion,  viz.,  that  the  preachiug  a  ser- 
mon in  the  ordinary  mode  of  a  clergyman's  (futy,  in  the 
parish  church,  does  not  make  it  public  property,  amd  invite 
observation  upon  it,  so  as  to  allow  the  excuse,  under  the 
general  issue,  of  any  remarks  that  a  pers<Hi  chooses  to 
publish  upon  that  sermon*  With  regard  to  the  other  pointy 
I  certidnly  never  felt  any  doubt,  and  feel  no  doubt  now, 
that  because  a  cleigyman  chooses  to  institute  or  to  recom- 
mend a  subscription  among  the  parishioners  for  a  diarity  of 
any  kind,  and  makes  regulations  for  that  purpose,  by  so 
doing  he  does  not  put  those  regulations  in  the  same  position 
as  a  literary  work,  and  make  them  public  property,  and  so 
give  occasion  to  anybody  to  make  criticisms  on  his  conduct 
in  that  respect.  I  am  clearly  of  opinion  that  he  does  not, 
and  consequentiy,  if  the  publication  was  libellous  on  the 
plaintiff,  as  to  which  there  is  not  the  least  doubt,  there 
certainly  was  no  defence  under  the  general  issue. 

Rule  refused. 

VOL.  XY.  A   A  M.  W. 
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Hughes  v.  Buckland  and  Others. 


The  defendants,   JLBESPASS,  for  assaulting  the  plaintiff,  and 


■erranUof  P., 
apprehended 


impnaomiig 


the  night-time 
near  £e  month 
of  the  river 


him,  and  forcing  him  to  go  in  custody  along  a  certain  pub- 
irtdk^'^  .    lie  way,  &c,  and  taking  from  him  a  certain  net,  fee.     Plea, 

not  guilty,  by  statute. 
At  the  trial,  before  Parke,  B.,  at  the  last  Summer  As* 
nuTOTshire  In  ^^  ^^^  Anglesey,  it  appeared  that  the  action  was  brought 
w*  "^^'  "€*""^^  *^^  defendants,  who  were  gamekeepers  of  Colonel 
iKsherj.  In  an  Pennant,  of  Penrhyn  Castle,  in  the  coimty  of  Carnarvon, 
pass  for  this  *    ^or  taking  him  into  custody,  and  taking  from  him  a  net, 

with  which  he  was  fishing  in  the  night-time,  on  the  Lavan 
sands,  in  the  Menai  Straits,  near  the  mouth  of  the  river 
Ogwen.      The    defendants  justified   as  the   servants  of 
^"whe^thc  Colonel  Pennant,  under  the  stat.  7  &  8  Geo.  4,  c  29,  ss.  35 
r^hLdJd       ^  ®^  ^^^  ^^  ***®  ground  that  the  plaintiff  was  illegally  fish- 

The  jnrj, 

howerer,  defined  the  limits  of  the  fishery  so  as  to  exclude  that  place  by  a  few  yards ;  but  they 
also  fonnd  that  P.  and  the  defendants  reasonably  believed  that  it  included  that  place  : — Held, 
that  the  defendants  were  entitled  to  the  protection  of  the  stat.  7  &  S  Geo.  4,  c.  29,  ss.  35 
and  63. 


arrest,  tiie  de- 
fendants gSTe 
mneh  eridenoe 
to  shew  that 
P. 'a  fishery 
indnded  the 


Sect  34  enacts,  '<  That  if  any 
person  shall  unlawfully  and  wil- 
fully take  or  destroy,  or  attempt 
to  take  or  destroy,  any  fish  in 
any  water  which  shall  be  private 
property,  or  in  which  there  shall 
be  any  priyate  right  of  fishery, 
every  such  offender,  on  convic- 
tion before  a  justice,  shall  forfeit 
a  sum  not  exceeding  6/.,  besides 
the  value  of  the  fish  taken." 

Sect.  36.  *'  If  any  person  shall 
at  any  time  be  found  fishing 
against  the  provisions  of  this  act, 
it  shall  be  lawful  for  the  owner  of 
the  ground,  toater,  or  fishery  where 
such  ofifender  shall  be  found,  his 


servants,  or  any  person  author- 
ised by  him,  to  demand  from  such 
offender  any  rods,  lines,  hooks, 
nets,  &c.,  which  shall  then  be  in 
his  possession  ;  and  in  case  such 
offender  shall  not  immediately 
deliver  up  the  same,  to  seize  and 
take  the  same  from  him,  for  the 
use  of  such  owner." 

Sect.  63.  **  Any  person  found 
committing  any  ofience  punish- 
able, either  upon  indictment  or 
upon  summary  conviction,  by 
virtue  of  this  act,  (except  only 
the  oflTence  of  angling  in  the  day- 
time,) may  be  immediately  ap- 
prehended  without  a  warrant, 
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ing  witMn  the  limits  of  a  several  fishery,  of  which  Colonel 
Pennant  was  the  owner.  The  defendants  advanced  a  great 
mass  of  documentary  and  oral  evidence  to  prove  the  owner- 
ship of  the  fishery;  on  the  part  of  the  plaintiff,  it  was 
admitted  that  it  existed  in  the  river  Ogwen ;  but  it  was 
denied  that  it  extended  into  the  Menai  Straits.  The  de- 
fendants' counsel  further  contended,  that  even  if  the  place 
in  question  were  without  the  actual  limits  of  the  fishery,  yet» 
as  Colonel  Pennant  no  doubt  believed,  and  had  reasonable 
grounds,  upon  the  evidence  given  in  this  cause,  for  believing 
that  it  was  within  them,  the  defendants  were  entitled  to  a 
verdict,  on  the  ground  that,  the  trespass  being  an  act  done  in 
pursuance  of  the  stat.  7  &  8  Geo.  4,  c.  29,  the  venue  oughts 
according  to  the  75th  section  of  that  act,  to  have  been  laid, 
and  the  cause  tried,  in  the  county  of  Carnarvon,  where  the 
fact  was  committed,  and  the  defendants  ought  to  have  had 
notice  of  action.  The  learned  Judge  left  it  to  the  jury  to 
say,  first,  whether  Colonel  Pennant  was  the  owner  of  a 
private  fishery  in  the  place  at  which  the  plaintiff  was  fishing 
when  he  was  taken  into  custody;  secondly,  if  not,  whether 
Colonel  Pennant  reasonably  and  bond  fide  believed  that  he 
was  the  owner  of  a  private  fishery  in  that  place;  and  thirdly, 
whether  the  defendants  reasonably  and  bon&  fide  believed 
that  he  was  such  owner.  The  jury,  after  considerable  de- 
liberation, drew  a  line  upon  a  plan  which  had  been  handed 


1846. 

HUOHM 

V. 

BUOKLANS. 


by  any  peace-officer,  or  by  the 
owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be 
committed,  or  by  his  servant,  or 
any  person  authorized  by  him, 
and  forthwith  taken  before  some 
neighbouring  justice  of  the 
peace,'*  &c. 

Sect.  75.  ''  For  the  protection 
of  persons  acting  in  the  execution 
of  this  act,  be  it  enacted,  that  all 
actions  and  prosecutions  to  be 
commenced  against  any  person 


for  anything  done  in  pursuance 
of  this  aety  shall  be  laid  and  tried 
in  the  county  where  the  fact  was 
committed ;  and  shall  be  com- 
menced within  six  calendar 
months  after  the  fact  committed, 
and  not  otherwise,  and  notice  of 
writing  of  such  action,  and  of  the 
cause  thereof  shall  be  given  to 
the  defendant  one  calendar  month 
at  least  before  the  commencement 
of  the  action,"  &c. 
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1S46.  Up  to  them,  extending  irom  the  mouth  of  the  river  Ogweo 
into  the  Menai  Straits,  and  stated  that  they  found  that 
that  line,  which  excluded  by  a  few  yards  the  spot  where 
the  plaintiff  was  fishing,  was  the  boundary  of  Colonel  Pen* 
nant's  fishery  in  the  struts;  but  they  found  also,  that  both 
Colonel  Pennant  and  the  defendants  bonft  fide  and  reason- 
ably believed  that  the  fishery  extended  over  that  spot.  The 
learned  Judge  was  of  opinion  that  the  defendants,  under 
these  circumstances,  were  entitled  to  the  protection  of  the 
•ot  of  Parliament,  and  directed  a  verdict  for  the  defendants^ 
giving  the  plaintiff  leave  to  move  to  enter  a  verdict  for 
him,  with  £5  damages. 

In  last  Michaelmas  Term,  Jerms  obtained  a  rule  nin  ac* 
cordingly,  contending  that  the  statute  protected  only  per* 
tons  who  were  in  fact  the  owners  of  a  fishery  in  the  pboe 
where  the  offender  was  found,  and  their  servants  and  per* 
eons  authorised  by  them.     Against  tiiis  rule 

fF.  Vardley  (with  whom  were  the  SoUcUor^Gtmeral  and 
T&wMend)  now  shewed  cause. — The  defendants  were  en- 
titied  to  the  protection  of  tiie  act,  as  being  *^  persons  acting 
in  the  execution  of  the  act,**  vrithin  the  meaning  of  the  75th 
section,  it  being  found  by  the  jury  that  they  reasonably  and 
bon&  fide  believed  that  Colonel  Pennant  was  the  owner  of  a 
private  fishery  in  the  place  where  the  plaintiff  was  appre^ 
bended;  and  it  is  not  necessary,  for  this  purpose,  that  it 
should  have  been  shewn  that  he  was  in  fact  the  owner  of  a 
fishery  in  that  place.  The  jury  found  him  to  be  the  owner 
of  a  fishery,  the  limits  of  which  were  within  a  very  short 
distance  of  the  spot  in  question ;  and  the  evidence  given 
of  his  tide  shewed  that  he  had  ample  grounds  for  be* 
lieving  that  it  extended  much  further.  The  35th  section 
of  this  act  of  Parliament  authorises  '^  the  owner  of  the 
ground,  water,  or  fishery,  where  such  offender  shall  be  so 
found,"  that  is,  ^^  shall  be  found  fishing  against  the  pro- 
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visions  of  this  act,"  ''hie  seryants,  or  any  person  authorised         1846, 
by  him,**  to  demand  from  such  offender  any  rods,  lines,       *^  "     ^ 
hooks,  nets,  &c,  which  shall  then  be  in  his  possession ;  and  v. 

if  he  do  not  deliver  them  up,  to  seize  and  take  them  from 
him  for  the  use  of  such  owner.  Sect.  63  enacts,  that  any 
person  found  committing  any  offence  punishable  under  the 
act,  except  angling  in  the  day-time,  may  be  apprehended 
without  warrant  **  by  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his 
servant,  or  any  person  authorised  by  him,"  &c.  Then  the 
75th  section,  ''for  the  protection  of  persons  acting  in  the 
execution  of  this  aet^  directs  that  all  actions  and  prosecutions 
to  be  commenced  "  against  any  person,  for  anything  done  in 
pursuance  of  this  act,"  shall  be  laid  and  tried  in  the  county 
where  the  fact  was  committed,  and  that  a  month's  notice  of 
action  shall  be  given.  Now  all  the  authorities  shew,  that, 
in  the  construction  of  enactments  of  this  nature,  the  protec- 
tion extends  to  all  persons  who  bond  fide  and  reasonably 
believe  that  they  are  acting  in  conformity  with  the  act  of 
Parliament,  because  otherwise  they  would  be  nugatory  al- 
together, as  persons  who  strictly  comply  with  the  act  of 
Parliament  have  a  complete  justification  under  the  powers 
given  by  it,  and  need  no  such  protection.  The  analogous 
cases  which  have  been  decided  on  the  stat  24  G^eo.  2,  c  44, 
relating  to  justices  of  tiie  peace,  are  strongly  in  point  for  the 
defendants.  Thus,  in  Birdy,  Gvn8tan{a)y  a  magistrate  was 
held  entitled  to  notice  of  action  for  an  act  done  by  him 
when  acting  as  a  mi^strate,  although  what  he  did  was  not 
Btrictiy  within  the  scope  of  his  office.  In  PresUdge  v.  fVoodr 
man  (b),  a  magistrate  who  acted  out  of  his  jurisdiction  was 
held  to  be,  nevertheless,  entitled  to  notice  of  action.  That 
case  bears  a  strong  analogy  to  tiie  present.  So  also,  where 
one  magistrate  acted  alone,  in  a  case  where  the  jurisdiction 
was  required  by  law  to  be  exercised  by  two:   Weller  v. 

(a)  4Dougl.  276 ;  2  Chit.  R.459.  {h)  1  B.  &  Cr.  12. 


350  CASES  m   THE  EXCHEQUER, 

1846.         Tohe  (a).    Again,  in  Daniel  y.  WtU&n  {b)y  an  exciseman  tths 
H06HB8       ^^^  ^  ^  entitled  to  notice  of  action  under  the  stat.  23 
^    *•  Geo.  3,  c  70,  8.  30,  in  an  action  of  assault  ainunst  him  by 

a  person  whom  he  assaulted,  wrongly  supposing  him  to 
be  a  smuggler.  In  Cook  y.  Leonard  {c\  the  general  principle 
was  laid  down  by  the  Court,  that  notice  of  action  is  neces- 
sary, under  such  a  provision  as  this,  in  all  cases  where  the 
defendant  had  reasonable  ground  for  supposing  that  the  act 
done  by  him  was  in  execution  or  under  the  authority  of  the 
act  of  Parliament.  Hopkins  y.  Crowe  {d)  was  cited  for  the 
plaintiff  at  the  trial,  but  that  case  is  quite  distinguishable. 
There  the  arrest  was  made  under  the  Cruelty  to  Animals 
Act,  5  &  6  WilL  4,  c.  59,  which  authorises  the  owner  of 
the  animal  illtreated  to  giye  the  offender  in  charge  to  a  con- 
stable ;  but  the  charge  was  made,  not  by  the  owner  of  the 
animal,  but  by  his  son,  who  could  not  possibly  haye  enters 
tained  a  reasonable  belief  that  he  was  the  owner.  Here  the 
act  of  Parliament  was  designed  for  the  protection  of  those 
who  haye  acted  illegally,  but  bon&  fide ;  and  it  is  a  case  in 
which  there  was  undoubtedly  the  least  possible  illegality. 
He  was  then  stopped  by  the  Court,  who  called  upon 

Jervis  and  Webby ^  in  support  of  the  rule. — The  real 
principle  applicable  to  this  case,  and  with  which  all  the 
authorities  are  consistent,  is,  that  where  protection  is  giyen 
to  persons  for  acts  done  by  them  in  pursuance  of  an  act  of 
Parliament,  the  party  must,  in  order  to  haye  the  benefit  of 
that  protection,  shew  that  heJiUs  the  character  mentioned 
in  the  act  Whether  the  parties  claim  protection  as  ma- 
gistrates, constables,  revenue  officers,  or  commissioners, 
they  must  actually  fill  those  characters,  in  order  to  be  en- 
titled to  the  immunity ;  and  it  is  not  sufficient  that  they 
bon&  fide  believe  themselves  to  Jill  those  characters.     Thus,  in 

(a)  9  East,  364.  (c)  6  B.  &  C.  351. 

(b)  6  T.  R.  1.  (d)  4  Ad.  &  E.  774. 
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Bird  V.  Gunsiofiy  WeUer  v.  Toke^  Prestidge  v.  Woodman^  and         1846. 
Wedge  v.  Berkeley  (a),  the  defendants  were  actually  maf^s-       huohes 
tratesy  although,  acting  in  that  capacity,  they  had  acted  *• 

erroneously  or  illegally.     In  Greenway  v.  Hurd  {b),  and 
Daniel  v.    Wthon^   the  defendants   were  actually  excise- 
officers  ;  in  BaUinger  v.  Ferris  (c),  and  Cook  v.  Leonard, 
they  actually  filled  the  office  of  constable.     In  all  the  other 
cases,  as  Butler  v.  Ford  (</),  Norris  v.    Smith  («),  Cann  v, 
Clipperton  (/),  .TbRtf^  v.  Gooday  {y\  the  parties  filled  the 
office,  and  answered  the  description  mentioned  in  the  pro* 
tecting  clause.     So,  in  Beechey  v.  Sides  {h),  which  was  a 
case  that  arose  on  the  same  statute  as  the  present,  the  de- 
fendant, being  in  fact  the  owner  of  the  premises  trespassed 
on,  was  a  party  entitled  to  apprehend  the  plaantiiF,  and 
therefore  was  held  to  be  within  the  75th  section.     On  the 
other  hand,  where  a  party  had  acted  as  a  justice,  without 
being  actually  such,  he  was  held  not  to  be  entitled  to  notice 
under  the  24  Geo.  2,  c  44,  although  he  had  acted  bon& 
fide  under  a  supposed  authority  given  by  the  charter  of  the 
borough :  Jones  v.  Williams  (i).     So,  in  Btuh  v.  Green  (*), 
a  gamekeeper  who  had  not  actually  renewed  his  deputation 
since  the  stat.  1  &  2  Will.  4,  c.  32,  was  held  not  to  be  en- 
titled to  notice  of  action  under  the  47  th  section  of  that  act, 
the  words  of  which  are  quite  as  large  as  in  the  present  case, 
the  protection  being  given  to  ^^  all  persons  acting  in  the 
execution  of  the  act."    That  case  was  confirmed  in  Lidster 
V.  Borrow  (/).     In  Hopkins  v.  Crowe,  again,  the  defendant^ 
not  filling  the  character  of  actual  owner  of  the  animal  ill- 
treated,  was  held  therefore  not  to  be  entitled  to  notice. 
[Parke,  B. — The  defendant  there  could  not  reasonably  have 

(a)  6  Ad.  &  E.  663.  (g)  9  M.  &  W.  736. 

{b)  4  T.  R.  653.  (A)  9  B.  &  C.  806. 

(c)  1  M.  &  W.  628.  (•)  3  B.  &  C.  762. 

Id)  1  C.  &  M.  662.  (k)  4  Bing.  N.  C.  41. 

(«)  10  Ad.  &  E.  188.  (/)  9  Ad.  &  E.  664;  1  P.  & 

(/)  Id.  682.  D.447. 

VOL.  XV.                                            B  B  M.  W. 


852  CASES  IN   THE   EZCBEQCER, 

1846.        believed  himself  to  be  the  owner.]     The  decision  did  not 
g^^^^g      proceed  upon  that  ground,  but  upon  the  ground  that  the 
^     ^'  protectincf  clause  of  the  act  extended  only  to  an  officer,  or 

to  the  owner  of  an  anunai  ill-treated,  acting  upon  view  or 
information.     Pattesan,  J.,  says,  ^^  The  defendant  was  nd* 
ther  officer  nor  owner.    It  is  said  that  he  was,  nevertheless, 
entitled  to  the  protection  of  notice,  because  he  acted  bonA 
fide.     But  to  what  extent  would  such  a  rule  go  ?    For  ex- 
ample, by  a  late  act  as  to  game,  [1  &  2  Will.  4,  c«  32^  ss.  31, 
47,]  persons  trespassing  on  lands  may,  in  certain  cases,  be 
arrested  by  the  occupier  of  the  land  or  his  servant,  or  other 
persons  having  certain  authorities;  and  in  actions  for  any- 
thing  done  in  pursuance  of  that  act»  notice  of  action  is  re^ 
quired,  and  other  restrictions  are  imposed.     According  to 
the  argument  used  to-day,  a  person,  not  being  the  aumer  or 
occupier  of  the  lands,  nor  otherwise  authorised,  but  think- 
ing himself  entitled  to  act,  might  arrest  a  trespasser,  and, 
if  sued,  insist  upon  the  protections  of  the  statute."    His 
lordship  then  refers  to  the  case  ot  Pratt  v.  Hillman  (a), 
which  had  been  cited  in  the  ailment,  and  observes  that 
there  **  the  defendant  woe  Hie  party  described  by  sect.  42  of 
the  Building  Act,  14  Creo.  3,  c.  78,  and  having  the  right  to 
proceed  under  that  clause,  though  he  had  taken  a  wrong 
step ;  he  was  consequently  entitled  to  notice,  imder  section 
100  of  the  same  act.''     It  has  been  said,  that  if  this  con- 
truction  of  the  statute  be  adopted,  the  protecting  clause 
will  be  rendered  nugatory;  but  that  is  not  so,   becau8< 
there  are  many  ways  in  which  the  party  described  in  the 
statute  may  commit  an  excess  of  authority,  as  by  taking 
away  the  offender's  nets,  &c.,  without  previous  demand ;  or 
by  imprisoning  him  for  an  unreasonable  time  without  tak- 
mg  him  before  a  magistrate ;  or  by  apprehendmg  him  when 
angling  in  the  day  time.     The  words  ''  any  person,"  in  the 
75th  section,  ought  therefore  to  be  read  in  connexion  with 

(a)  4  B.  &  C.  269. 
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Ae  words  in  sects.  35  and  63^  descriptive  of  the  persons        1846. 
who  have  a  right  to  arrest^  &C.5  under  the  statute,  and  to       huohm 
be  limited  to  the  persons  so  authorised.  „     *• 

Pollock,  C  B. — I  think  this  rule  ought  to  be  discharged* 
It  is  unnecessary  for  me  to  advert  to  all  the  cases,  a  long 
list  of  which  has  been  brought  before  us  in  the  course  of  the 
argument.  We  ought,  if  we  can,  to  ascertain  the  meaning 
of  the  act  of  Parliament,  and  give  it  such  a  construction  as 
shall  make  it  consistent  with  good  sense  and  justice.  The 
object  of  the  clause  in  question  was  to  give  protection  to  all 
parties  who  honestly  pursued  the  statute.  Now  every  act 
consists  of  time,  place,  and  circumstance.  With  r^ard  to 
circumstance,  it  is  admitted,  that  if  one  magistrate  acts 
where  two  are  required,  or  imix)6eB  twelve  months'  impri- 
sonment where  he  ought  only  to  impose  six,  he  is  protected, 
if  he  has  a  general  jurisdiction  over  the  subject-matter,  or 
has  reason  to  think  he  has.  With  respect  to  time,  the  case 
of  Cann  v.  CUpperton  shews  that  a  party  may  be  protected 
although  he  arrests  another  after  the  time  when  the  statute 
authorises  the  arrest.  Place  is  another  ingredient;  and  I 
am  unable  to  distinguish  the  present  case  fix>m  that  of  a 
magistrate,  who  is  protected  although  he  act  out  of  his 
jurisdiction.  A  party  is  protected  if  he  acts  bon&  fide, 
and  in  the  reasonable  belief  that  he  is  pursuing  the  act 
of  Parliament  One  who  acts  in  perfect  execution  of  the 
act  of  Parliament  has  no  need  to  tender  amends,  and  does 
not  stand  in  need  of  any  protection.  The  protection  is  re- 
quired by  him  who  acts  illegally,  but  under  the  belief  that 
he  is  right.  I  should  have  drawn  the  same  conclusion,  if 
the  75th  section  had  repeated  the  terms  of  the  63rd  section.  I 
should  then  have  construed  it  to  mean,  that  the  owner  of  the 
right  of  fishery  had  a  right  to  apprehend  trespassers;  and  if 
a  person  did  wrong,  either  as  to  time,  place,  or  circumstance, 
whilst  reasonably  and  bona  fide  believing  himself  to  be  the 
owner,  and  therefore  acting  in  puiBuance  of  tiie  act,  he  was 

bb2 
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1846.        to  have  the  protection  of  notice  of  action  and  of  venne* 

HuoHBB       Here  the  owner  reasonably  and  bon&  fide  believed  himself 

^     ^'  to  be  entitled  to  seize  the  plaintiff,  and  to  take  from  him  his 

BUOKLAND.  ^ 

net;  and  I  can  see  no  difference  in  this  respect  between 
seizing  a  man's  net  or  rod  under  the  act  of  Parliament^ 
without  a  demand,  in  which  case  the  party  seizing  would, 
if  he  acted  bon&  fide,  clearly  be  entitled  to  protection,  or 
seizing  it  beyond  the  limits  of  his  domain.  If  we  look  at 
the  spirit  of  the  act,  we  shall  find  it  to  be  a  matter  of  indif-* 
ference  whether  the  error  is  committed  in  respect  to  time, 
place,  or  circumstance.  If  a  party  does  an  act,  reasonably 
and  bonft  fide  believing  it  to  be  in  pursuance  of  the  act  of 
Parliament,  it  is  sufficient  if  he  fills  the  character  in  one 
respect.  Here  the  defendants'  master  was  owner  of  a 
neighbouring  fishery,  and  the  net  was  seized  because  the 
defendants  believed  him  to  be  the  owner  of  a  fishery  where 
the  plaintiff  was  fishing.  We  need  not  say  how  far  from 
the  limits  of  his  own  land  a  party  would  be  justified  in 
seizing  the  nets  of  another.  Here  the  jury  have  found 
that  the  defendants  bonft  fide  believed  that  Colonel  Pennant 
had  a  private  right  of  fishery  in  the  place  where  the  plaintiff 
was  fishing.  It  is  enough  that  we  confine  our  opinion  to 
the  case  before  the  court. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  facts  of  the 
case  are  very  short.  Colonel  Pennant  is  the  owner  of  a 
fishery  in  the  Menai  Straits ;  and  the  35th  section  of  this 
act  of  Parliament  authorises  the  owner  of  a  fishery,  or  his 
servants,  to  seize  the  rods  and  nets  of  parties  who  illegally  fish 
within  it.  His  servants  found  a  man  fishing  in  what  they  sup- 
posed to  be  their  master's  fishery,  and  they  thereupon  seized 
his  net.  In  the  ordinary  case,  an  action  might  be  brought 
against  them  without  notice ;  but  the  75th  section  of  this 
act  requires  that  notice  shall  be  given,  and  that  the  venue 
shall  be  laid  in  the  county  where  the  cause  of  action  arose. 
I  must  own  that  in  the  course  of  the  argument  I  have 
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changed  my  opinion  on  this  subject     At  firsts  I  thoi^ht        1846. 
the  defendants  entitled  to  the  protection  of  the  act,  as  the       huohe» 
servants  of  the  owner  of  a  neighbouring  fishery,  they  bonft  •• 

fide  believing  the  phuntiff  to  be  within  the  limits  of  that 
fishery.  The  75th  section  gives  protection  to  all  persons  for 
anything  they  do  in  pursuance  of  the  act  of  Parliament. 
The  words  are  quite  general,  and  would  seem  to  protect 
every  one  for  what  he  bon4  fide  believes  he  does  in  pur- 
suance of  the  act  of  Parliament  These  words,  however, 
*^  any  person,"  would  appear  to  require  some  qualification. 
They  are,  therefore,  to  be  confined  to  parties  who  are  sup- 
posed to  know  the  law ;  and  therefore,  where  a  party  bonft 
fide  and  reasonably  believes  himself  to  be  the  owner — ^that 
is  the  qualifying  circumstance — ^the  party  is  then  fully  pro- 
tected, and  the  whole  difficulty  is  removed.  This  was  all 
that  was  really  meant  by  Patteson^  J.,  in  the  case  of  Hojh- 
kms  V.  Crowe,  The  question  here  is,  did  the  parties,  know- 
ing the  law,  reasonably  believe  that  the  facts  brought  them 
within  it?  It  is  clear  they  did;  and  that  circumstance 
distinguishes  the  case  of  Btuh  v.  Green  from  the  present ; 
because  there  the  defendant  could  not  reasonably  have  con- 
sidered himself  a  gamekeeper.  All  who  bon&  fide  and  rea- 
sonably think  they  fill  the  character  mentioned  in  the  several 
statutes,  and  act  in  pursuance  of  them,  are  protected. 

Parke,  B. — I  retain  the  opinion  I  formed  in  this  case  at 
the  trial.  The  question  arises  upon  the  75th  section  of 
this  act  of  ParlLunent,  which  must  be  construed,  like  all 
other  acts,  according  to  its  grammaticaL  sense,  avoiding  any 
construction  which  would  lead  to  absurdity,  and  looking  at 
the  modifications  that  the  decisions  have  introduced.  The 
act  is  general  in  its  terms,  and  gives  protection  to  all  per- 
sons for  all  acts  done  in  pursuance  of  it.  Those  words  do 
not  mean  acts  done  in  strict  pursuance  of  the  act,  because,  in 
such  a  case,  a  party  would  be  acting  legally,  and  therefore 
would  not  require  protection.     The  words,  therefore,  must 
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I846«        be  qualified  by  the  decisions ;  and  then  the  meaning  will 

HcoBBs       ^  ^^  ^  P^u^y>  to  be  entitled  to  protection,  must  bond  fide 

_     V-  and  reasonably  believe  himself  to  be  authorised  by  the 

ODCKIiAND.  , 

act.  In  the  present  case,  the  defendants,  in  order  to  be 
protected,  must  have  bon&  fide  and  reasonably  beiieved  C!oL 
Pennant  to  be  the  owner  of  the  place  where  the  plaintiff 
was  fishing,  and  that  the  trespass  was  committed  within 
the  limits  of  his  property.  The  jury  have  found  the  bona 
fides,  and  the  reasonable  belief  of  the  defendants  that  the 
trespass  was  committed  within  the  limits  of  the  property  of 
their  master.  At  the  trial,  I  reserved  the  point  out  of  de- 
ference to  the  opinion  of  my  Brother  Fattetan^  as  expressed 
in  Hopkins  v.  Crowe,  and  not  from  any  doubt  that  I  enter- 
tained upon  the  subject.  The  authorities  may  be  divided 
into  two  classes.  In  the  first  class  is  to  be  placed  the  case 
of  justices^  who  are  entitled  to  certain  privil^es  by  the  24 
Gea  2,  c  4A,  and  there  are  other  acts  applying  to  con- 
stables ;  and  there,  in  order  to  obtain  the  benefit  of  the  act, 
the  parties  must  be  actuattt/  justices  or  constables.  So, 
where  certain  powers  are  given  by  local  acts  to  trustees,  the 
bona  fides  is  immaterial,  although,  by  a  late  decision  of  the 
Court  of  Queen's  Bench  (a),  it  is  sufficient  if  they  are 
trustees  de  facto.  That  disposes  of  all  the  cases  except 
Hopkins  V.  Crowe.  My  Brother  Patieson  is  correct  in  his 
observation  in  that  case,  that  the  defendant  was  not  entitled 
to  protection;  and  the  reason  was,  that  he  could  not  have 
supposed  that  he  was  the  owner  of  the  horse  that  had  been 
ill-treated.  There  is  nothing  in  the  cases  to  require  a  dif- 
ferent construction  ^from  that  which  we  have  given  in  the 
present  case.  The  statute  extends  protection  to  all  who 
bon&  fide  and  reasonably  believe  that  they  fill  the  character, 
and  are  authorised  to  act ;  and  the  defendants  are  in  that 
predicament 

Rule  discharged. 

(a)  Harrison  v.  Varty,  Trin.  T.,  1845  ;  not  yet  reported. 
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HuGGiNS  V.  Waydey  and  Another.  ^^y  2. 

XRESPASS  for  breaking  and  entering  a  close  of  the  The  defendant, 
plwiliffy  and  cutting  down  his  trees  growing  therein.  Plea,  ap^ted  a 
Not  guilty,  by  statute.  At  the  trial,  before  CoUman,  J.,  ^"^^^^^^  ^^ 
at  the  last  assizes  at  Northampton,  the  defendants  justified  the  inhabitants 
their  entry  on  the  dose,  and  the  cutting  down  of  a  tree  informally,  cut 
therein,  as  surveyors  of  the  highways,  under  the  stat.  5  &  au^^JaS  «- 
6  WilL  4,  c  60,  B.  64,  on  the  ground  that  the  tree  over-  ereifeofhia 

.  ^  .  .  dutyaaaur- 

hung  the  highway,  so  as  to  be  a  nuisance  to  it.     It  ap-  veyor,  a  tree 
peared,  that,  on  the  22nd  of  April,  1645,  the  inhabitants  of  overhanging 
the  parish  had  met  in  vestry,  and  appointed  the  plaintiff  and  J^*t^^  ^mI? 
the  defendant  Waydey  surveyors  of  the  hiirhways  for  the  wnoe  to  it:— 

^      1       -.^  ,      /.   A      .It  .  t    ^«W,  that  he 

ensuing  year.     On  the  30th  of  April  they  met  again,  and  was  entitled  to 
annulled  the  appointment  of  the  plaintiff,  and  appointed  the  of^the8tat!'5'& 
defendant  Field  surveyor  in  conjunction  with  Waydey.  6Wm.4,  c.50. 
The  two  defendants  shortly  afterwards  committed  the  tres- 
pass in  question,  which  was  the  first  act  done  by  them  under 
colour  of  their  office.     No  notice  of  this  action  had  been 
given  to  the  defendants ;  and  it  was  objected  on  their  be- 
half, at  the  trial,  that  they  were  entitled  on  this  ground  to 
a  verdict,  under  the  109th  section  of  the  above  statute  (a). 
The  learned  Judge  was  of  that  opinion,  and  accordingly 
directed  a  verdict  for  the  defendants.     On  a  former  day  in 
this  term  (April  17), 

Hwmfrey  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction, contending,  that,  as  the  defendants  were  not  duly 
appointed  surveyors,  they  were  not  entitled  to  the  protec- 

(a)  Which  enacts,  **  That  no  twenty-one  days'  notice  has  been 

action  or  salt  shall  be  commenced  given  thereof  in  writing  to  the 

against  a/ny  pericn  for  any  thing  jnstioey  snireyor,  or  other  person 

done  in  pwrtuance  of  or  under  against  whom  such  action  is  in- 

the  authority  of  this  act,  imtil  tended  to  be  brought,''  &c.  &c« 
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J84C«  ^  accept,  take,  or  receive  of  or  from  him  the  phdntifi^  the 
residue  of  the  said  soda  ash,  or  any  part  thereof,  or  pay  liiin 
for  the  same  in  manner  aforesaid,  or  otherwise,  but  on  the 
contrary  thereof,  have  hitherto  wholly  n^lected  and  refused 
so  to  do :  whereby,  &c  There  were  also  counts  for  goods 
sold  and  delivered,  and  on  an  account  stated.  Plea  (amongst 
others),  nonassumpsit,  and  issue  thereon. 

At  the  trial,  before  Cresstoettf  J.,  at  the  Liverpool  Sum- 
mer Assizes,  1846,  it  appeared  that  the  action  was  brought 
to  recover  the  balance  due  upon  the  sale  by  the  plsuntifi*  to 
the  defendants  of  a  quantity  of  soda  ash,  according  to  the 
following  bought  note : — 

"  17,  Exchange  Buildings,  Liverpool,  7th  March,  1844. 
"  Messrs.  Grote,  Tomkins,  &  Co. 

"  I  have  this  day  bought  for  you  the  following  gooda/ram 
J.  §•  T.  Johnson : — 

«  Fifty  tons  soda  ash,  48  and  50  per  cent.,  Huson's  t^st, 
in  tierces,  free  on  board,  at  2^d.  per  degree. 

*'  To  be  delivered  in  all  May.  Customary  allowances. 
Payment,  cash  in  fourteen  days  from  delivery,  less  2d  off. 

"J.  H.  Rayner." 

It  appeared  in  evidence,  that  the  plaintiff,  although  on 
the  face  of  this  note  he  appeared  to  contract  as  the  agent  of 
Messrs.  J.  &  T.  Johnson,  was  himself  the  owner  of  the  goods, 
and  the  real  principal  in  the  transaction.  TMrteen  tons  out  of 
the  fifty  were  delivered  to  the  defendants  early  in  May,  and 
accepted  by  them ;  and  there  was  strong  evidence  to  shew 
that  at  that  time  the  fact  of  the  plaintiff  being  the  real  prin- 
cipal in  the  sale  was  disclosed  to,  and  fully  known  by,  the 
defendants.  The  invoice  sent  with  these  thirteen  tons  was 
made  out  in  the  name  of  the  plaintiff.  The  defendants  re- 
fused acceptance  of  the  rest  of  the  goods.  The  learned 
judge,  in  summing  up,  told  the  jury,  that  if  they  were  satis- 
fied from  the  evidence  that  the  defendants  had  received  the 
first  portion  of  the  goods  with  full  knowledge  of  the  fact 
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that  the  plaintiff  was  the  real  seller,  and  that  all  parties  1846. 
then  treated  the  contract  as  one  made  with  the  plaintiff  as 
the  principal  in  the  transaction,  he  was  entitied  (subject  to 
other  questions  which  arose  in  the  cause)  to  recover  in  this 
action.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
amount  claimed. 

In  last  Michaelmas  Term,  Baines  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection.  In  Hilary 
Term  (Jan.  29), 

Watson  and  J.  Henderson  shewed  cause. — The  simple 
question  is,  whetiier  there  was  in  this  case  any  evidence 
of  a  contract  with  the  plaintiff.  If  the  pLuntiff  was  really 
interested  in  the  goods,  and  not  the  mere  agent  of  Messrs, 
Johnson,  he  is  entitled  to  use  that  contract,  and  to  describe 
it  as  a  contract  with  himself.  The  real  principal  may  in- 
tervene at  any  time ;  and,  on  the  other  hand,  the  agent  may 
come  and  say  that  he  is  in  truth  the  prindpaL  In  Atkins 
¥•  Amber  (a),  Eyre^  C.  J.,  ruled,  that  a  broker,  who  had  ad* 
vanced  money  on  goods,  might  declare  on  a  special  contract 
respecting  the  sale  in  his  own  name,  and  that  it  was  not  a 
variance,  although  the  sale-note  mentioned  the  name  of  the 
prindpaL  So,  an  auctioneer  may  sue  a  purchaser  at  the  auc- 
tion for  goods  sold  and  delivered,  even  though  the  sale  was 
at  the  house  of  the  owner  of  the  goods,  and  they  were 
known  to  be  his  property :  WiUiams  v.  MiUmffton  (by  [Pol-' 
lock,  C.  B. — No  doubt ;  but  that  is  the  case  of  an  avowed 
agent.]  Then  that  case  concludes  the  present,  because,  if  in- 
terested, the  agent  certainly  may  sue.  Applying  tiie  principle 
of  the  case  to  this,  if  an  agent,  who  has  no  interest  save  that 
of  his  commission,  might  come  in  and  sue  as  principal,  &  for- 
tiori, an  agent  who  has  a  real  interest  in  the  subject-matter  of 
the  contract  may.  Bicherton  v.  BurreU{c)  will  be  relied 
upon  on  the  other  dde.  There  it  was  held  that  a  plaintiff, 
who  had  made  a  contract  as  agent  for  a  third  person,  could 

(a)  2  Esp.  4d3.        {b)  1  H.  Bl.  81.  (c)  6  M.  &  Sel.  883. 
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not  sue  as  principal^  without  giving  notice  to  the  defend- 
anty  before  action  brought,  that  he  was  the  party  really  in- 
terested. But,  first,  that  was  the  case  of  money  had  and 
received,  which  is  different  from  an  action  on  a  special  con- 
tract; secondly,  there  was,  upon  the  evidence  in  this  case, 
full  notice  to  the  defendants  of  the  plaintiff's  real  interest 
in  the  goods.  Further,  there  was  evidence  of  an  original 
contract  immediately  between  the  plaintiff  and  the  defend- 
ants. The  defendants  paid  the  plaintiff  a  part  of  the  prioe, 
and  accepted  part  of  the  goods,  on  the  footing  of  the  con- 
tract being  with  him. 

Bcdnes  and  Cromptan,  in  support  of  the  rule. — The  writ- 
ten contract  proved  in  this  case  excludes  the  presumption 
of  a  contract  with  the  plaintiff;  it  describes  him  as  the  agent 
of  others ;  its  terms  are  inconsistent  with  the  notion  of  any 
responsibility  on  his  part.     [Pottock,  C.  B. — The  contract 
does  not  clearly  do  so;  but  supposing  that  it  did?]     Then 
the  plaintiff  could  not  recover :  he  is  estopped  by  his  own 
language  and  conduct  from  denying  that  there  was  no  other 
contract ;  and  moreover,  there  is  no  ground  for  saying  that 
there  was  any  other  contract ;  the  plidntiff  has  acted  solely  on 
the  written  contract,  and  has  always  represented  Johnson  as 
being  the  real  principal.     There  is  nothing  in  the  invoice  in- 
consistent with  that  It  shews  that  he  debited  the  defendants 
with  the  amount,  but  then  it  is  sent  in  by  him  as  broker. 
Besides,  all  that  amount  has  been  paid.  [PoUocky  C.  B. — Sup- 
posing the  original  contract  was  with  Johnson,  could  not  and 
may  not  Rayner  have  been  substituted  by  subsequent  agree- 
ment? or,  suppose  Johnson  to  be  a  non-existing  person,  can 
no  one  sue?]     The  question  is,  whether  there  is  proof  of 
a  contract  in  terms,  as  stated  in  the  declaration,  to  accept  the 
thirty-seven  remaining  casks  from  the  plaintiff.     [PoUock^ 
C.  B. — The  only  question  is,  whether  there  is  any  evidence 
of  a  contract  for  the  substitution  of  the  plaintiff  for  John- 
son.]    There  was  no  evidence  that  the  plaintiff  was  ever 
substituted^  or  bound  to   deliver  the   thirty-seven   casks. 
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[AMersarty  B. — Is  Rayner  precluded  from  shewing  himself  1846. 
the  principal  in  the  original  contract  ?]  He  has  avowed  him- 
self the  agent, — ^has  assigned  that  character  to  himself;  and  he 
cannot  afterwards  say  that  he  is  not  agent.  You  cannot  vary 
the  written  contract  by  parol ;  the  consideration  would  be 
different.  The  question  really  comes  to  this,  whether  you  can 
by  parol  substitute  one  person  for  another  named  in  writing, 
which,  except  in  cases  of  principal  and  agent,  cannot  be 
done :  you  have  no  right  to  introduce  a  new  party.  The 
true  question  is,  whether  evidence  can  be  given  to  shew  that 
the  contract,  though  made  in  the  name  of  Johnson,  was  in 
fact  made  by  Bayner.  If  so,  you  make  a  new  contract, 
which  does  not  meet  the  declaration ;  it  is  different  as  re* 
spects  time  and  consideration.  Suppose  the  case  of  a  con- 
tract with  a  builder  of  great  repute;  could  another  come  in 
and  say  he  was  the  principal  ?  Here  the  defendants  con- 
sidered they  were  buying  from  Johnson,  and  they  find  that 
the  broker,  whom  they  trusted  to  get  the  goods  at  as  low  a 
rate  as  possible,  is  the  person  who  has  sold  to  them  for  him- 
self. Bickertan  v.  Burrell  is  an  express  authority  for  the 
defendants.  There  Lord  EUenborough  says,  *'  Where  a  man 
assigns  to  himself  the  character  of  agent  to  another,  whom 
he  names,  I  am  not  aware  that  the  law  will  permit  him  to 
shift  his  situation,  and  to  declare  himself  the  principal,  and 
the  other  to  be  a  mere  creature  of  straw.  That,  I  believe 
has  never  yet  been  attempted Has  not  the  defend- 
ant, with  whom  the  plaintiff  dealt  as  agent,  a  right  still  to 
consider  himself  as  such,  notwithstanding  he  would  now  sue 
in  the  character  of  principal  ?"  So  where  the  same  party  sold 
goods  by  auction  for  A.,  under  a  del  credere  commission, 
and  purchased  them  at  the  auction  as  the  broker  of  B.,  (to 
whom  A.'s  name  was  not  then  declared,  though  it  was  shortly 
aft:erwards),  and  piud  A.  the  price,  it  was  held,  in  an  action 
by  the  assignees  of  B.  against  the  broker,  to  recover  the 
balance  due  upon  a  resale  of  the  goods  made  by  him  on  ac- 
count of  B.,  that  he  was  not  entitled  to  set  off  the  payment 
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1846.  made  by  him  to  A. :  Morris  v.  Cleasby(a\  AAau  v.  Am* 
ber  does  not  apply :  there  the  consideration  was  executed 
In  Morris  v.  Qeasby,  Lord  EUenborouyh  says  (p.  575),  **  The 
principal  must  always  be  debtor,  and  that  whether  he  is 
known  in  the  first  instance  or  not,  except  where  the  broker 
has  by  the  form  of  the  instrument  made  himself  so  liable." 
KosUt  v.  Eason  (b)  is  an  authority  to  the  same  effect  Lord 
EUenboraugh  there  (speaking  of  policies  which  had  been 
effected  by  the  defendants,  who  were  brokers  and  insurance 
agents,  for  their  principals,  under  a  del  credere  conmussion), 
says,  '*  Upon  the  other  policies  Eason  &  Co.  could  not  sue  m 
their  own  names ;  they  can  in  no  event,  though  they  may 
have  a  lien  upon  the  policies,  or  though  they  may  pay  their 
principals,  bring  any  action  but  in  the  name  of  their  princi- 
pals. Swan  [the  underwriter]  has  not  consented  that  they 
should,  in  any  case,  be  entitled  to  stand  as  principals,  or 
to  be  treated  as  the  creditors,  nor  has  he  ever  agreed  that 
they  should  be  con£ddered  as  giving  him  credit  at  their  own 
risk  and  on  their  own  account."  Upon  the  authority  of 
these  cases,  this  action  cannot  be  maintained. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Alderson,  B. — Li  this  case,  which  was  heard  before  my 
Lord  Chief  Baron,  my  Brother  Rolfe^  and  myself,  the 
question  was,  whether  the  case  had  been  properly  left  by 
my  Brother  Cresstoell  to  the  jury.  The  facts  were  these: 
The  plaintiff  had  made  a  contract  in  writing,  by  which  he 
appeared  to  be  the  agent  for  another  party,  who  was  named 
in  the  contract,  and  by  which  he  sold  to  the  defendants  a 
quantity  of  soda-ash;  and  it  was  averred  in  the  declaration, 
and  proved  at  the  trial,  that  although  part  of  those  goods 
had  been  delivered  to  the  defendants,  and  accepted  and  jmd 
for,  yet  that  they  had  refused  to  receive  and  pay  for  the 

(a)  4  M.  &  Sd.  666.  (b)  2  M.  &  SeL  112. 
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residue.     At  the  time  when  this  contract  was  made,  the         1846. 
plaintiff  was  himself  the  real  principal  in  the  transaction ; 
and  although  the  contract  on  the  face  of  it  appeared  to 
have  been  made  bj  him  as  agent  for  another  party,  there 
was  evidence  given  at  the  trial,  tending  strongly  to  shew, 
that  when  the  first  parcel  of  the  goods  was  delivered  to 
and  accepted  by  the  defendants,  the  name  of  the  plaintiff 
as  the  principal  was  then  fuUy  known  to  the  defendants : 
and  we  think  that  it  was  then  properly  left  to  the  jury  to 
infer  from  the  evidence,  that  the  defendants,  with  the  full 
knowledge  of  the  facts,  had  received  that  portion  of  the 
goods,  and  that  all  parties  then  treated  the  contract  as  one 
made  with  the  plaintiff  as  the  principal  in   the  transac*- 
tion.    The  defendants'  counsel,  in  the  argument,  contended 
agiunst  this  view  of  the  case,  and  cited  the  case  of  Bickerton 
V.  Burrell  as  an  authority  that  the  plaintiff  could  not  sue 
in  such  a  case  in  his  own  name.     That  case  is  indeed  in 
one  respect  stronger  than  the  present,  inasmuch  as  that  was 
an  action  for  money  had  and  received,  whereas  this  is  a 
case  of  an  executory  contract.     If,  indeed,  the  contract  had 
been  wholly  unperformed,  and  one  which  the  plaintiff,  by 
merely  proving  himself  to  be  the  real  principal,  was  seeking 
to  enforce,  the  question  might  admit  of  some  doubt.     In 
many  such  cases,  such  as,  for  instance,  the  case  of  contracts 
in  which  the  skill  or  solvency  of  the  person  who  is  named 
as  the  principal  may  reasonably  be  considered  as  a  material 
ingredient  in  the  contract,  it  is  clear  that  the  agent  cannot 
then  shew  himself  to  be  the  real  principal,  and  sue  in  his 
own  name ;  and  perhaps  it  may  be  fairly  urged  that  this,  in 
all  executory  contracts,  if  wholly  unperformed,  or  if  partly 
performed  without  the  knowledge  of  who  is  the  real  prin- 
cipal, may  be  the  general  rule.     But  the  facts  of  this  case 
raise  a  totally  different  question,  as  the  jury  must  be  taken 
to  have  foimd,  under  the  learned  Judge's  direction,  that 
this  contract  has  been  in  part  performed,  and  that  part  per- 
formanC'e  accepted  by  the  defendants  with  full  knowledge 
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1846.  that  the  plaintiff  was  not  the  agents  but  the  real  principaL 
If  8o,  we  think  the  plaintiff  may»  after  that,  very  properly 
Bay  that  they  cannot  refuse  to  complete  that  contract,  by 
receiving  the  remainder  of  the  goods,  and  paying  the  sti* 
pulated  price  for  them.  And  it  may  be  observed  that  this 
case  is  really  distinguishable  from  Bicherton  v.  BurreUy  on 
the  very  ground  on  which  that  case  was  decided ;  for  here, 
at  all  events,  before  action  brought  and  trial  had^  the  de- 
fendants knew  that  the  plaintiff  was  the  principal  in  the 
transaction.  Perhaps  it  may  be  doubted  whether  that  case 
was  well  decided  on  such  a  distinction,  as  it  may  fairly 
be  argued  that  it  would  have  been  quite  sufficient  to  pre- 
vent any  possible  inconvenience  or  injustice,  and  more  in 
accordance  with  former  authorities,  if  the  Court  had  held 
that  a  party  named  as  agent,  under  such  circumstances  as 
existed  in  that  case,  was  entitled,  on  shewing  himself  to  be 
the  real  principal,  to  maintain  the  action,  the  defendant 
being,  however,  allowed  to  make  any  defence  to  which 
he  could  shew  himself  to  be  entitled,  either  as  against  the 
plaintiff  or  as  against  the  person  named  as  principal  by  the 
pliuntiff  in  the  contract  It  is  not,  however,  necessary  for 
us,  in  the  present  case,  to  question  the  authority  of  that 
decision. 

For  these  reasons,  we  are  of  opinion  that  the  case  has 
been  properly  left  to  the  jury ;  and  we  see  no  reason  to  be 
dissatisfied  with  their  verdict.     The  rule,  therefore,  must 

be  discharged. 

Rule  discharged. 
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Thornett  V.  Haines.  '^pril  28. 

Assumpsit  for  money  had  and  received  by  the  de-  Where  a  sale 

fendant  to  the  use  of  the  plaintiff,  and  on  an  account  stated,  advertised  or 

Plea,  non  aasumpsit  S„'irt 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  ^  "  '^t^out 

reserve,    the 

Sittings  after  last  Michaelmas  Term,  it  appeared  that  this  employment  by 
action  was  brought  to  recover  back  the  sum  of  £315,  which  pufflr  to  Wd  fw 
had  been  paid  by  the  plaintiff  to  the  defendant,  an  auc-  ***"•  without 

,  .  .        notice,  renders 

tioneer,  as  a  deposit  upon  the  sale  by  auction  to  the  plain-  the  sale  void, 
tiff  of  certain  leasehold  premises,  called  the  Bell  Wine-  purchaser  to 
Vaults,  in  Shoreditch.  The  plaintiff  sought  to  avoid  the  Jl^epos?/^ 
contract,  and  recover  back  his  deposit,  on  the  ground  that  ^^^^  **»«  »"*'- 
the  sale  was  void  by  reason  of  the  employment  of  a  puffer 
to  enhance  the  price.  One  of  the  conditions  of  the  sale 
was,  that  the  liighest  bidder  should  be  the  purchaser.  The 
auctioneer,  before  the  biddings  commenced,  stated  that  the 
premises  were  to  be  sold  ^'  without  reserve."  It  appeared 
that  a  person  of  the  name  of  Robinson-  attended  the  sale, 
and  bid  against  and  immediately  before  the  plaintiff.  A 
person  named  Fry,  who  had  been  referred  to  by  Walker, 
the  vendor,  as  the  person  to  give  information  respecting  the 
premises,  and  who  had  been  similarly  employed  by  Walker 
on  former  occasions,  was  also  present  at  the  sale,  and  was 
directing  Robinson,  by  signs,  when  to  bid  and  when  to  stop 
bidding.  The  plaintiff's  counsel  proposed  to  ask  Robinson, 
who  was  called  as  a  witness  for  the  plaintiff,  what  had  passed 
between  him  and  Fry  on  the  morning  of  the  sale.  This 
evidence  was  objected  to  on  the  part  of  the  defendant,  on 
the  ground  that  Fry  had  not  been  shewn  to  be  the  agent  of 
Walker  in  this  matter.  The  Lord  Chief  Baron  received 
the  evidence,  and  the  witness  then  stated,  that,  on  the  morn- 
ing of  the  sale.  Fry  had  directed  him  to  attend  and  bid, 

VOL.  XV.  c  c  M.  w. 
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1846.  judgment  was  mainly  founded  upon  the  ground  that  the  de* 
Thoenbtt  fendant  had  refused  to  take  an  issue  to  try  a  disputed  hcL 
Haimbs.  -^^^  Meadows  v.  Tanner  {a)  is  an  authority  to  shew,  that 
where  property  is  put  up  for  sale  without  reserve,  the  secret 
employment  of  a  puffer  on  the  part  of  the  phdntiff,  who 
actuaUy  bidsi  prevents  the  sale  from  being  enforceable  by  a 
bill  for'a  specific  performance.  In  Smith  v.  Clarke  (b)y  Sir 
William  Grant  decided  in  favour  of  the  vendors,  on  the 
ground  that  they  had  not  employed  the  bidder  generally  to 
enhance  the  price,  but  only  to  prevent  a  sale  at  an  under 
value ;  and  said,  that,  in  a  rimilar  case  to  that  of  Howard  v. 
Castle,  he  should  come  to  a  similar  conclusion. 

Humfrey,  contrft,  contended,  first,  that  there  was  no 
sufficient  evidence  of  Fry  being  the  agent  of  the  vendor  to 
bid  or  employ  a  bidder  at  the  sale  on  his  part,  so  as  to  ren- 
der his  statements  and  acts,  and  the  acts  of  Robinson  by  his 
direction,  evidence  to  affect  the  defendant :  that  Fiy  was 
only  an  agent  for  the  purpose  of  shewing  the  premises  and 
conducting  the  sale,  but  not  to  do  any  illegal  or  fraudulent 
act 

Secondly,  assuming  it  to  be  proved  that  Robinson  was 
employed  to  bid  by  the  vendor,  that  does  not  entitle  the 
plaintiff  to  avoid  the  sale.  The  rule  at  law  and  in  equity, 
on  this  subject,  must  surely  be  the  same :  it  is  absurd  that 
on  one  side  of  Westminster  Hall  a  man  may  recover  back 
his  deposit-money,  and  on  the  other  side  may,  in  the  same 
case,  be  compelled  to  perform  his  contract.  The  courts  of 
equity  have  established  it  as  a  rule,  that  one  person  may  be 
employed  by  the  vendor  as  a  bidder,  in  order  to  protect  the 
property  from  going  below  its  value,  and  the  same  rule 
ought  reasonably  to  be  established  in  the  courts  of  law. 
Here  there  is  nothing  to  shew  that  the  property,  in  conse- 
quence of  the  biddings  by  Robinson,  was  sold  above  its 
value* 

(a)  h  Madd.  34.  (6)  12  Vei.  477, 


HA.INB8. 
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Pollock,  C.  B. — Upon  the  question,  whether  there  was  1846. 
evidence  to  shew  that  Fry  was  the  agent  of  Walker,  the  THoaNwr 
vendor,  to  bid  at  this  sale,  and  whether  the  evidence  which 
was  objected  to  ought  to  have  been  admitted,  the  Court  will 
take  some  time  to  consider.  Assuming  that  there  was  Bu£Bi- 
cient  evidence  that  Robinson  was  a  puffer  employed  by 
Fry,  as  the  agent  of  the  vendor,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover  in  this  action.  The  authori- 
ties cited  by  my  Brother  Byles^  of  Howard  v.  Castle,  and 
Wheeler  v.  ColHer,  establish  that,  in  the  case  of  a  sale  with- 
out reserve,  if  a  puffer  be  employed  without  notice  of  his 
being  there  to  protect  the  interests  of  the  seller,  the  sale  is 
void  It  is  said  that  a  different  doctrine  prevails  in  the 
courts  of  equity.  I  adopt  the  law  as  Lud  down  by  Lords 
Mansfield,  Kenyan,  and  Tenterden.  I  think,  however,  that 
the  decisions  in  the  courts  of  law  and  equity  may  be  recon- 
died.  There  is  no  distinction  between  a  puffer  bidding  up 
to  the  buyer,  or  a  bidding  by  him  at  a  different  stage  of  the 
sale ;  and  if  there  were,  it  would  not  apply  to  this  case,  as 
here  Robinson  was  a  puffer,  and  bid  immediately  before  the 
plaintiff.  The  only  distinction  between  the  cases  in  equity 
and  law  is  this,  that  in  the  former  there  may  be  a  reserved 
bidding  without  notice.  But  that  does  not  apply  to  the 
present  case,  where  the  sale  was  distinctly  stated  and  under- 
stood to  be  unthaut  reserve  ;  and  it  matters  not  whether  that 
announcement  is  made  by  the  particulars  of  sale,  or  by  the 
auctioneer  by  paroL  The  result  is,  that  the  plaintiff  is  en- 
titled  to  recover  his  deposit,  if  he  has  satis&ctorily  made  out 
that  Robinson  was  in  fact  a  puffer  on  behalf  of  the  vendor. 

Parre,  B. — If  there  is  any  proof  of  Fry  being  the  ven- 
dor's agent  to  bid  for  him  at  the  sale,  then,  as  he  bid  him- 
self, and  employed  another  to  bid  also,  there  were  two  per- 
sons bidding,  after  a  notification  by  the  auctioneer  of  the 
sale  being  without  reserve.     The  sale,  therefore,  is  void  on 


372  CASES   IN    THE   EXCHEQUER, 

1846.        the  ground  of  fraud,  and  the  pluntiiF  is  ^ititled  to  recover 
'^^^^l^^^     ^^  deposit.    As  regards  the  present  case,  there  is  no  diffsr* 
^-  enee  in  the  law,  as  laid  down  in  the  courts  of  law  and  the 

courts  of  equity.  Lords  Mansfield,  Kenytm,  and  Tenterdeny 
have  expressed  their  Ofmnon,  that,  where  the  seller  employs 
a  party  lo  protect  the  property  which  is  to  be  sdd  to  the 
highest  bidder,  although  the  Stamp  Acts  may  authorise  such 
a  course,  still  the  fact  ought  to  be  notified  to  the  pubHa 
In  equity,  the  employment  by  the  vendor  of  one  person  to 
bid  at  a  sale,  in  order  to  protect  the  property  from  being 
sold  at  an  under  value,  is  not  fivud,  although  not  notified^ 
but  in  law  it  is  otherwise.  But  aU  the  cases,  both  at  law 
and  in  equity,  agree  in  this,  that  if  more  persons  than  one 
are  employed  to  bid,  lliat  amounts  to  fraud,  as  only  one  is 
necessary  to  protect  the  property,  and  the  employment  of 
more  can  only  be  to  enhance  the  price^  and  therefore  renders 
the  sale  void.  So  also,  if  it  be  aimounoed,  either  publicly  or 
by  the  particulars  of  sale,  that  the  sale  is  to  be  without  re^ 
serve,  all  the  cases  in  equity  decide,  that  if  a  person  is  em- 
ployed to  bid,  the  sale  is  vitiated,  inasmuch  as  the  seller  has 
in  eifect  announced  that  he  will  not  take  that  step.  This  was 
determined  in  the  case  before  Sir  John  Leach,  of  Meeuhws  v. 
Tanner;  and  the  dedsion  of  yice-Chancellor  Knight  Bruce, 
in  the  case  of  Woodward  v.  Miller,  if  it  be  examined,  will 
be  found  to  maintain  the  same  doctrine — that  if  a  sale  be 
advertised  generally,  without  any  statement  of  its  being 
without  reserve,  it  is  not  fraud  to  employ  a  person  to  bid, 
but  that  the  employment  of  such  a  person  renders  the  sale 
void,  if  the  sale  is  to  take  place  without  reserve^  It  is  un» 
necessary,  in  the  present  case,  to  say  whether  a  sale  would 
be  valid,  if  the  vendor,  without  notice,  employs  a  person  to 
buy  the  property  in.  Here  the  sale  was  without  reserve, 
and  two  persons  were  employed  to  puiT.  The  sale,  there- 
fore, was  invalid,  and  the  plidnti£f  has  a  right  to  recover 
back  his  deposit 
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Platt,  R— Aasuming  that  Bobisaon  was  authoziaed  by  1846. 
Walker  as  a  puffer,  oaa  the  defendant  retain  the  depont? 
If  we  look  at  the  oontiaet»  we  cannot  doubt  that  the  de- 
posit was  obtained  by  firaud^  as  a  puffer  was  employed  to 
enhance  the  sale,  in  violation  of  the  terms  of  the  contract. 
Therefore^  without  going  through  the  cases,  it  seems  to  me 
to  be  dear  that  the  defendant,  the  auctioneer,  cannot  retain 
the  deposit  Subject,  therefore,  to  the  question  of  fiict,  this 
rule  must  be 


On  a  subsequent  day,  the  Court  {Parke^  B.,  dissenting) 
expressed  their  opinion  that  there  was  sufficient  evidence  of 
Fry*8  being  the  agent  of  the  vendor  to  bid,  and  the  rule  was 
thereupon  discharged. 

Rule  discharged 


Hammond  v.  Datson.  April  29. 

JLtEBT  on  a  promissory  note  for  £15,  payable  three  ToadecUn- 
month  after  date,  with  a  count,  in  the  sum  of  j£30,  on  an  two  ^ontortife 

««»««» stated.  Si^°  :r" 

First  ple«%  as  to  the  first  count,  that  just  before  the  de-  '<>»■  ^^^  ^ 
fendant  made  and  delivered  the  said  promissory  note  to  the  on  an  account 
plaintiff,  as  in  the  said  first  count  alleged,  to  wit,  on  &e.,  the  fendant  pleaded 
plaintiff  represented  and  stated  to  the  defendant,  that  one  ^^^t^ifplca 
James  Davies  had  become  and  then  was  the  landlord  of  aUegins  special 

drcnmstancea 
as  to  the  mak- 
ing of  the  note,  which  shewed  that  it  was  given  without  consideration,  and  upon  a  misrepre- 
tentation  of  facts;  and  he  then  pleaded,  as  to  ;£  15,  paivel  of  the  money  and  causes  of  action  in 
the  Ust  count  mentioned,  that  the  making  of  the  note  in  the  first  count  mentioned  was  and  is 
the  said  account  stated  in  the  last  count  mentioned,  so  far  as  the  same  relates  to  the  said  sum 
of  j(15,  parcel  &c.,  and  that  th«  several  allegations  and  statsmeots  by  the  defendant  made  in 
his  first  plea  were  and  are  true,  modo  et  form&. 

On  special  demurrer  to  the  second  plea,  on  the  ground  that,  though  it  professed  to  answer 
only  a  part  of  the  count  on  the  account  stated,  it  nevertheless  presented  an  answer  to  the  first 
«(9ttnt  alao  :-<-i/eW,  that  the  plea  was  good. 
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1846.        the  messuage  and  premises  then  occupied  by  the  defendant, 
Hammond     ^^^  entitled  to  the  rent  payable  to  the  defendant  in  respect 
V'  thereof;  and  that  he  the  said  plaintiff,  as  the  agent  of  and 

for  the  said  James  Davies,  was  then  authorised  and  entitled 
to  demand  and  receive  the  said  rent;  and  thereupon  the  de- 
fendant, confiding  in  the  said  representation  and  statements 
of  the  plaintiff,  and  believing  the  same  to  be  true,  did  then, 
to  wit,  on  &c.,  at  the  request  of  the  plaintiff,  make  and  de- 
liver the  said  promissory  note  to  the  plaintiff,  in  manner  and 
form  as  in  the  said  first  count  mentioned,  for  and  in  respect 
of  the  said  rent  payable  by  the  defendant  in  respect  of  the 
said  messuage  and  premises,  and  for  no  other  cause  or  con* 
sideration  whatsoever;  and  further,  that  in  truth  and  in  fact 
the  said  James  Davies  never  became  nor  was  the  landlord 
of  the  said  messuage  and  premises  occupied  by  the  de- 
fendant as  aforesaid,  or  of  any  part  thereof,  nor  in  any 
manner  entitled  to  the  rent  payable  by  the  defendant  in 
respect  thereof,  or  to  any  part  of  such  rent;  and  that  by 
means  of  the  premises,  the  plaintiff  deceived  and  defrauded 
the  defendant,  and  thereby  obtained  from  him  the  sidd  pro- 
missory note  in  the  manner  aforesaid,  and  not  otherwise; 
and  further,  that  he  never  held,  occupied,  or  enjoyed  the 
said  msssuage  and  premises,  or  any  part  thereof,  as  tenant 
thereof  to  the  said  James  Davies,  or  to  the  plaintiff,  and 
that,  save  as  aforesaid,  there  never  was  any  value  or  con- 
sideration for  the  said  note,  or  for  payment  by  the  defend- 
ant to  the  plaintiff  of  the  amount  or  any  part  thereof. — 
Verification. 

Second  plea,  as  to  the  sum  of  £15,  parcel  of  the  money 
and  causes  of  action  in  the  last  count  mentioned,  that  the 
making  of  the  said  promissory  note  in  the  said  first  count  of 
the  declaration  mentioned,  was  and  is  the  said  account  stated 
in  the  last  count  mentioned,  so  far  as  the  same  relates  to  the 
sum  of  £15,  parcel  &c.;  and  further,  that  the  several  alle- 
gations and  statements  by  him  the  said  defendant  made  in 
and  by  his  said  first  plea  above  pleaded,  were  and  arc  true 
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in  manner  and  form  as  in  the  said  first  plea  alleged. — Veri-         I8<I6. 

Third  plea,  as  to  the  sum  of  £15,  other  parcel  and  residue  ^^ 

of  the  money  and  causes  of  action  in  the  last  count  mentioned^ 
nunquam  indebitatus. 

Special  demurrer  to  the  second  plea,  assigning  for  causes 
of  demurrer^  that  the  said  plea,  in  the  introductory  part 
thereof,  professing  to  answer  only  the  sum  of  £15,  parcel  of 
the  money  and  causes  of  action  in  the  last  count  mentioned, 
nevertheless  answers  and  presents  a  defence  to  the  cause  of 
action  in  the  first  count  mentioned,  as  well  as  to  the  said 
sum  of  £15,  parcel  &c.,  in  the  said  last  count  men- 
tioned; that  the  plea  answers  in  the  body  thereof  more 
than  it  professes  to  answer  in  the  introductory  part  there- 
of; that  the  mode  of  pleading  adopted  in  that  plea  is 
not  allowable,  as  tending  to  embarrass  and  perplex  the 
plaintiff  in  his  replication;  that  the  allegation  in  the  plea, 
that  the  making  of  the  said  promissory  note  was  the 
sidd  account  stated,  so  far  as  relates  to  the  said  sum  of 
:E15,  parcel  &c.,  is  unintelligible;  that  the  mere  making  of 
the  said  promissory  note  cannot  of  itself  be  deemed  an 
account  stated;  that  the  plea  does  not  allege  that  the  said 
account  stated,  so  far  as  the  same  relates  to  the  said  sum  of 
£15,  was  stated  of  and  concerning  no  other  money,  matter, 
or  thing  than  the  said  note  or  the  money  payable  thereby. 

Joinder  in  demurrer. 

Willes,  in  support  of  the  demurrer. — The  second  plea  is 
bad  in  form.  In  the  introductory  part  of  it,  it  is  confined 
to  a  part  of  the  causes  of  action  in  the  last  count,  yet  it  pre- 
sents also  a  good  defence  to  the  first  count  It  is  there- 
fore informal,  as  being  in  truth  an  answer  to  more  than 
it  professes  to  answer.  [Parke,  B. — How  is  that  an  objec- 
tion? The  plea  is  an  answer  to  a  part  of  the  account  stated, 
as  to  which  it  is  pleaded.  What  objection  is  it,  that  it  also 
happens  to  disclose  a  good  defence  to  a  coimt  in  the  declara- 
tion to  which  it  is  not  pleaded?]     This  jwint  was  raised. 
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1846.        but  not  decided,  in  Burromffbs  v.  Hodgwofm  (a).     There  can 
Hammond     '^  ^^  doubt  that  a  plea  which  professes  to  answer  the  whole 
V-  declaration,  but  is  in  truth  an  answer  to  a  part  only,  is  bad: 

1  Saund.  28,  n.  (3).  So  it  is,  also,  if  it  answer  a  count  in 
the  declaration  to  which  it  is  not  pleaded:  Grey  v.  JPhkr 
dor  {b).  That  was  an  action  of  assumpsit  on  a  promissory 
note  payable  by  instalments,  to  which  there  was  a  plea  of 
non  aocrevit  inira  sex  annos,  as  to  the  said  several  causes  of 
action  except  the  last  instalment  This  plea  was  demurred 
to  on  the  ground  that  the  introductory  part  of  it  was  incon- 
sistent with  its  allegations,  because  it  purported  to  be  pleaded 
to  part  only  of  the  causes  of  action,  yet  contained  matter  in 
bar  of  the  whole;  and  the  Court  held  it  bad  on  that  ground. 
[Parkey  B. — There  the  introductory  part  of  the  plea  was 
inconsbtent  with  the  body  of  it;  that  is  not  the  case  here. 
What  can  it  signify,  that  the  special  droumstances  which 
are  alleged  as  an  answer  to  the  account  stated  also  affindan 
answer  to  the  other  count?]  In  Foot  v.  Baker  (c),  which 
was  an  action  of  debt  for  %L  4«.  money  lent,  and  the  same 
sum  on  an  account  stated,  the  defendant  pleaded,  that  the 
said  sum  of  8iL  4«.  in  the  first  count  mentioned  was  lent  for 
the  purpose  of  illegal  gaming,  and  that  the  account  in  the 
last  count  mentioned  was  stated  of  aud  concerning  the  said 
sum  of  8/.  4a.  in  the  first  count  mentioned,  and  so  lent  as 
aforesaid.  In  a  note  of  Mannrng^  Serjt,  to  that  case,  it  is 
said :  **  This  plea  appears  to  be  bad  for  duplicity.  As  the 
pLuntiff  claims  two  sums  of  %t  4«.,  the  account  stated  must 
be  understood,  as  alleged  by  the  bill,  to  have  been  stated  of 
sums  other  than  that  separately  demanded  in  the  first  count, 
whether  it  be  so  expressed  in  the  count  or  not.  Thus  the 
plea,  besides  the  spedal  answer,  operates  as  a  plea  of  nun- 
quam  indebitatus  to  the  last  count,  or  to  an  undivided  moiety 
of  both  counts."     [Parhey  B. — Here  you  have  not  objected 


(a)  9  Ad.  &  £.  409  ;  1  P.  &  (c)  5  Man.  &  G.  335;  6  Scott, 

D.  328.  N.  R.,  301. 

(()  2  Bos.  &  P.  m. 
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to  the  fonn  of  pleading  bj  reference  to  the  first  count.]   In         1846. 
Henry  v.  JEar/  (a),  where,  in  debt,  a  jAea  of  payment  was      hammond 
pleaded  as  to  parcel  of  the  debt  only,  without  reference  to  v. 

the  damages  and  costs,  butin  the  conclusion  stated,  that  the 
phnntiff  accepted  the  som  paid  in  satisfaction  of  aU  (he  causes 
ofaetien  m  tike  dechtraiian  mentioned  which  related  to  that 
sum,  the  Court  seemed  to  think,  that  if  the  defect  had  been 
pointed  out  by  the  demurrer,  the  plea  would  have  been  bad 
on  the  ground  of  the  latter  allegation  being  larger  than  the 
introductory  part 

Another  objection  to  this  plea  is,  that  it  is  a  violation  of 
the  rule  against  prolix  pleading.  The  defendant  ought  to 
have  pleaded  to  the  whole  declaration :  3fee  v.  TcmUnstm  {b). 
\^Pollock^  C.  B« — ^The  plaintiff  here  puts  forward  his  claim 
in  two  shapes,  to  eaoh  of  which  the  defendant  gives  the 
same  answer  in  separate  pleas.  Why  should  he  not  be  at 
liberty  to  do  so?  Parke,  B. — ^You  charge  the  defendant 
with  prolix  plea^g;  may  he  not  answer  you  by  saying, 
you  need  not  have  had  a  count  on  an  account  stated?] 

Again,  the  mode  of  pleading  adopted  hare,  by  referring  to 
the  allegations  in  the  first  plea,  tends  to  embarrass  and  per- 
plex the  plaintiff  in  his  replication.  He  cannot  take  issue 
on  the  averment,  that  "  the  several  all^ations  and  state- 
ments by  him  the  defendant  made  in  and  by  his  said  first 
plea  are  true,''  without  putting  in  issue  immaterial  matter; 
and  such  being  the  all^ation,  he  cannot  sekd  any  particular 
fact  allied  in  the  first  plea,  and  traverse  that  fact  only. 

Cokf  contriL — The  principal  objection  taken  to  this  plea 
has  already  received  an  answer  from  the  Court  With  re- 
spect to  the  last  objection,  it  is  difficult  to  see  how  the  plain- 
tiff can  be  embarrassed  or  perplexed  by  this  mode  of  plead- 
ing; but,  at  all  events,  this  objection  is  not  sufficiently 
pointed  out  by  the  demurrer.     It  is  only  stated,  that  ^'  the 

(a)  8  M.  &  W.  228.  (b)  4  Ad.  &  E.  262;  6  Nev.  &  M.  624. 
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1846.        mode  of  pleading  adopted  in  the  said  plea"  is  not  allowable. 
Ham  MONO     ^  tending  to  embarrass  and  perplex  tie  pluntiff  in  his  re- 
V-  plication;  the  objection  is  not  pointed  to  that  part  of  the 

plea  which  alleges  that  the  several  allegations  and  statements 
by  him  the  defendant  made  in  his  said  first  plea  are  true; 
the  ''mode  of  pleading"  complained  of  is  merely  that  the 
plea  answers  in  the  body  of  it  more  than  it  professes  to 
answer  in  the  introductory  part.  [He  was  then  stopped  by 
the  Court] 

Pollock,  C.  B. — I  think  the  defendant  is  entitled  to 
our  judgment.  A  plea  certainly  ought  not  to  refer  to  a 
former  plea,  so  as  to  embarrass  the  plaintiff;  but  here  it  is 
not  pointed  out  by  the  special  demurrer  how  or  in  what 
manner  the  pkintiff  is  embarrassed  thereby. 

Parke,  B. — I  think  the  objections  taken  in  this  case  to 
the  plea  are  not  tenable.  The  first  is,  that  it  professes  to 
be  an  answer  only  to  the  sum  of  iSl5,  parcel  of  the  money 
in  the  last  coimt  mentioned,  yet  it  presents  a  defence  to  the 
causes  of  action  in  the  first  count,  as  well  as  to  the  £15, 
parcel  of  the  money  in  the  last  count.  I  think  it  is  quite  a 
sufficient  answer  to  that  objection  to  say,  that  the  plea  is  a 
good  answer  to  the  cause  of  action  to  which  it  is  pleaded. 
Then  the  next  objection  is,  that  this  mode  of  pleading  is  not 
allowable,  as  tending  to  embarrass  or  perplex  the  plaintifi^ 
in  his  replication.  What  the  "  mode  of  pleading  "  is  which 
is  referred  to,  we  are  lefl  to  guess ;  we  cannot  tell  what  the 
objection  is.  If  it  had  been  shewn  in  what  manner  the 
pldntiff  was  embarrassed  by  this  mode  of  pleading,  by 
reference  to  the  first  count,  I  should  probably  have  thought 
the  plea  bad  on  that  groimd.  Then  it  is  said  that  the 
plea  is  unintelligible.  Why,  it  merely  amounts  to  this: 
that  there  was  no  account  stated  between  the  parties,  ex- 
cept the  giving  of  a  promissory  note  for  a  certain  amount, 
at  three  months'  date,  without  consideration. 


■^^ 
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RoLFE,  B.,  concurred.  184(5. 

Platt,  B. — ^The  only  question  is,  whether  this  plea  is  a  ©. 


good  answer  to  that  part  of  the  last  count  to  which  it  pro- 
fesses to  be  an  answer.  I  do  not  see  how  the  plaintiff  can 
be  embarrassed  or  perplexed  by  it  He  is  not  confined  to 
a  traverse  in  the  same  general  terms. 

Judgment  for  the  defendant. 


DaY80N. 


James  and  Another  v.  Crane  and  Another.  April  30. 

1  HIS  cause  was  referred,  by  order  of  Nisi  Prius,  to  a  Where,  by 
barrister,  who  was  to  state  a  special  case  for  the  opinion  of  pnus,  a  canite 
this  Court     The  parties  were  heard  before  the  barrister  in  ^,^^^7  to  °  * 
October  1845.     On  the  10th  of  January  last  the  defendant  ■*»*«  *  «P^^^ 

case,  it  is  do 

died.     On  the  19th  of  February,  the  special  case  was  deli-  ground  for  set. 
Yered  by  the  arbitrator  to  the  parties.  ^  ^t^t  is 

stated  after  the 
death  of  one  of 

ChUtan  now  moved  for  a  rule,  calling  upon  the  plaintiff  the  parties. 
to  shew  cause  why  the  special  case  should  not  be  set  aside, 
on  the  ground  that  it  had  been  stated  afler  the  death  of  one 
of  the  parties.  He  cited  ^'  Watson  on  Awards,"  2nd  edit., 
p.  31,  as  an  authority  that  the  death  of  one  of  the  parties 
to  a  submission  to  arbitration  is  a  revocation  of  the  autho- 
rity of  the  arbitrator  to  make  an  award,  and  submitted  that 
there  was  no  valid  distinction  between  that  case  and  the 
present. 

Pollock,  C.  B. — I  think  there  is  no  ground  for  this 
application.  Suppose  this  had  been  the  case  of  a  special 
verdict ;  the  death  of  one  of  the  parties  before  it  was  pre- 
pared and  settled  would  have  made  no  difference.  As  to 
the  effect  of  the  death  of  a  party  to  a  submission  to  arbitni- 
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tion,  the  law  is  settled,  and  cannot  now  be  altered:  but  a 
special  case  does  not  resemble  an  award.  This  is  nothing 
more  than  the  substitution  of  an  arbitrator  in  the  place  of 
the  judge,  to  settle  the  statement  of  the  facts  of  the  case. 

Parke,  B. — I  am  of  the  same  opinion.  It  must  be  pre- 
sumed that  the  jury  at  the  trial  found  the  facts  set  forth  in 
the  special  case.  The  arbitrator  is  a  pereon  appointed  in 
the  room  of  the  judge  to  settle  the  case :  if  he  had  not  been 
so  substituted,  the  judge  might  undoubtedly  have  proceeded 
to  settle  the  case  after  the  death  of  the  party.  It  is  not  a 
case  in  which  the  suit  itself  abates  by  the  death.  There  is 
no  ground,  therefore,  for  this  application. 


Alderson,  B.,  and  Roups,  B.,  concurred. 


Rule  refused. 


ifa^2. 

A  plea  of  pay- 
ment into 
court,  in  an 
action  of  debt, 
mast  be  pleaded 
to  the  damageif 
as  well  as  to 
the  debt ;  and 
the  form  of  plea 
g^iven  by  the 
nile  of  Trinity 
Term,  1  Vict, 
most  be  varied 
to  meet  the 


Lowe  v.  Steele. 

UEBT  for  goods  sold  and  delivered. — Plea  (in  the  forsi 
given  by  the  general  rule  of  Trin.  T.,  1  Vict.),  that  the 
plaintiff  ought  not  further  to  maintain  his  action,  because 
the  defendant  now  brings  into  court  the  sum  of  ISL  58,  9(L, 
ready  to  be  paid  to  the  plaintiff,  and  says  that  the  defend- 
ant never  was  indebted  to  the  plaintiff  to  a  greater  amount 
than  the  sum  of  13Z.  5s,  dcL  in  respect  of  the  said  causes  of 
action  in  the  declaration  mentioned^ — Verification,  and 
prayer  of  judgment. 

The  pliuntiff  replied,  accepting  the  money  paid  into 
court  in  discharge  of  the  cause  of  action  to  which  it  was 
pleaded,  and  signed  judgment  for  the  residue. 

In  Easter  Term,  1845,  Martin  obtained  a  rule  calling 
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upon  the  plaintiff  to  shew  cause  why  this  judgment  diould        1846. 
not  be  set  aside  for  iir^ulaiity ;  agunst  which,  in  Trinity 
Term,  1845  (May  22), 

Cowling  shewed  cause. — This  judgment  was  regular. 
The  plea  of  payment  into  court  admits  the  sum  of  13L  &s.  9d. 
to  have  been  due  in  respect  of  the  cause  of  action  men- 
tioned in  the  declaration,  and  is  an  answer  to  so  much  of 
the  cause  of  action ;  but  it  aflfords  no  answer  to  the  damages 
sustuned  by  reason  of  the  detention  of  the  debt  The 
plaintiff  might  be  entitled  to  recover  interest,  and  could 
recover  it  only  by  way  of  damages.  Inasmuch,  therefore, 
as  this  part  of  the  cause  of  action  is  left  unanswered  by  the 
plea,  the  plaintiff  was  entitled  to  sign  judgment  In  1 
Saund.  28,  n.  (3),  the  rule  is  Idd  down,  that  '*  if  a  plea 
b^in  only  as  an  answer  to  part,  and  is,  in  truth,  but  an 
answer  to  part,  or  though  in  law  it  is  an  answer  to  the 
whole,  it  is  a  discontinuance,  and  the  plaintiff  must  not 
demur,  but  take  his  judgment  for  that  as  by  nildicit;  for  if 
he  demurs,  or  pleads  over,  the  whole  action  is  discontinued." 
Here  the  plea  does  not  purport  to  be  pleaded  to  the  whole 
cause  of  action,  and  the  plaintiff  could  not  new  assign ;  and 
if  he  brought  another  acdon  for  the  interest,  the  defendant 
might  plead  in  bar  the  judgment  in  this  action.  Hitchin  v. 
Campbell  (a) ;  Lard  Bagat  v.  WilUams  (i).  [Pofloc*,  C.  B.— 
How  do  you  say  the  defendant  ought  to  have  pleaded  ?] 
He  should  have  alleged  that  he  never  was  indebted  to  the 
plaintiff,  '^  nor  has  the  plaintiff  sustained  damages,''  to  a 
greater  amount  than  the  sum  paid  into  court ;  thus  answer- 
ing both  the  debt  and  the  damages  arising  from  its  deten- 
tion, like  a  plea  of  set-off.  It 'may  be  said  the  plaintiff 
should  have  sued  in  assumpsit;  but  then,  in  the  event  of  a 
judgment  by  default,  he  would  have  been  subject  to  the 
inconvenience  of  a  writ  of  inquiry.    Before  the  New  Rules, 

(a)  2  W.  Bla.  830.  {h)  3  B.  &  C.  236;  6  D.  &  R.  87. 


i 


Lows 

V, 

Steele. 
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1846.  money  paid  into  court  in  an  action  went  in  liquidation,  pro 
tanto,  of  the  debt  and  damages.  And  in  Kidd  v.  Walker  {a\ 
where  a  defendant,  being  sued  upon  a  security  which  bore 
interest,  paid  money  into  court  sufficient  to  cover  the  prin- 
cipal, with  interest  down  to  the  time  of  the  commencement 
of  the  action,  but  not  down  to  the  time  of  the  payment 
into  court,  it  was  held  that  the  plaintiff  might  proceed  in 
the  action,  and  that  the  jury,  on  the  trial,  must  give  him 
damages  for  the  interest  accruing  between  the  commence- 
ment of  the  action  and  the  payment  mto  court.  In  an 
action  of  debt,  the  plaintiff  is  entitled  as  matter  of  law  to 
sovne  damages,  without  which  he  would  not  have  his  costs 
under  the  Statute  of  Gloucester :  Blackmore  v.  Flemyng  (b). 
In  Henry  v.  Earl{c)y  Lord  Abingery  C.  B.,  says:  "No 
doubt  costs  form  part  of  the  damages  resulting  from  the 
detention  of  the  debt,  and  if  there  is  no  answer  as  to  those 
costs,  the  plaintiff  may  sign  judgment  for  so  much.  Though 
the  damages  in  debt  are  in  general  considered  as  nominal 
only,  yet  the  jury  may  give  substantial  damages  if  they 
think  fit."  Here,  therefore,  the  plaintiff  accepts  and  takes 
the  money  out  of  court  in  discharge  of  that  claim  only  in 
respect  of  which  it  is  paid  into  court,  namely,  the  d^t, 
\PoUocky  C.  B. — In  Bailey  v.  Sweeting  {d),  a  plea  in  the  form 
you  suggested  just  now  was  held  bad,  for  not  following  the 
form  given  by  the  rule.]  There  the  plea  was  bad,  because 
it  admitted  some  damages  beyond  the  debt,  and  gave  no 
answer  as  to  such  damages. 

Martin^  contr^ — Whether  the  case  be  considered  as  at 
conmion  law,  or  under  the  rule  of  court,  this  judgment  was 
irregularly  signed.  The  argument  on  the  other  side  assumes 
that  interest  is  recoverable  as  damages  in  all  cases  of  goods 
sold  and  delivered.  ^\xtm  Higgins  y,  Sargent  {e\Holroydy  J., 

(a)  2  B.  &  Adol.  705.  (d)  12  M.  &  W.  616. 

(b)  7  T.  R.  446.  («)  2  B.  &  C.  352;  3  D.  &  R. 

(c)  8  M.  &  W.  228.  613. 
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saysy  **  I  am  of  opinion,  on  the  principles  of  the  common         1846. 
law,  that  interest  is  not  payable  upon  a  sum  certain  payable 
at  a  given  day.   The  action  of  debt  was  the  spedfic  remedy 
appropriated  by  the  common  law  for  the  recovery  of  a  sum 
certun.    Now,  in  that  action,  the  defendant  was  summoned 
to  render  the  debt,  or  shew  cause  why  he  should  not  do  sa 
The  payment  of  the  debt  satisfied  the  summons,  and  was  an 
answer  to  the  action.^'     In  truth,  the  damages  in  debt  are 
merely  nominal,  in  order  that  the  plaintiff  may  have  his 
costs  under  the  statute  of  Gloucester.    To  an  action  of  debt 
for  rent,  the  defendant  may  plead  a  levy  by  distress :  Com. 
Dig.,  Pleader,  (2  W.),  47 :  yet  there,  as  much  as  here,  the 
plaintiff  sues  as  well  for  the  detention  of  the  debt  as  for 
the  debt  itself.     In  an  action  on  a  bond  of  indemnity,  the 
Court  will  order  satisfaction  to  be  entered  on  the  record,  on 
the  defendant's  paying  the  penalty  of  the  bond  and  the  costs 
of  the  action:    Wilde  v.  CUirks(m(a).     There  the  case  of 
JEarl  of  Lonsdak  v.  Church  {b)  was  relied  on  in  tlie  argu- 
ment, to  shew  that,  in  an  action  on  a  bond,  damages  may 
be  recovered  beyond  the  amount  of  the  penalty :  but  Lord 
Kenyan  said,  *^  I  cannot  accede  to  the  doctrine  in  the  case 
cited  by  the  plaintiff's  counsel :  according  to  that,  an  obligor, 
who  became  bound  in  a  penalty  of  £1000,  conditioned  to 
indenmify  the  obligee,  may  be  called  upon  to  pay  £10,000, 
or  any  laiger  sum,  however  enormous.     Suppose  the  plain- 
tiff proceeds  in  this  action,  and  no  defence  is  made  to  it, 
the  judgment  would  be  for  the  penalty  of  the  bond,  and 
one  shilling  nominal  damages  for  the  detention  of  the  debt. 
And  in  Branscombe  v.  Scarbrough  (c),  the  Court  of  Queen's 
Bench  held,  that  in  an  action  on  a  bond  no  damages  could 
be  recovered  beyond  the  amount  of  the  penalty,  and  were 
disposed  to  think  that  Lord  Tenterden  was  wrong,  in  Hellen 
V.  Ardley  (</),  in  allowing  nominal  damages  for  the  detention 
of  the  debt 

(a)  6  T.  R.  303.  (c)  6  Q.  B.  13. 

{b)  2  T.  R.  388.  (rf)  3  C.  &  P.  12. 

VOL.  XV.  D  1)  M.  W. 
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1846.  But,  whatever  may  be  the  case  at  cominoii  kw,  it  seeniB 

dear,  that,  under  the  ruk  of  Court  of  Trinity  Term, 
1  Vict,  this  judgment  ia  irr^ular.  The  course  of  plead- 
ing is  there  expressly  prescribed :  when  money  is  paid  into 
court,  such  payment  is  to  be  pleaded  in  all  eases,  ^  and, 
as  near  as  may  be,  in  the  following  form,  mutatis  mutan- 
dis.^'  And,  in  BaUey  v.  Sweeting,  Parke,  B.,  says : — ^  The 
Judges  took  the  trouble  to  draw  a  statutory  form,  which 
answers  the  demand  in  substance,  and  the  defendant  ought 
to  have  pursued  the  form  so  given;  and  not  having  done 
so,  I  think  the  plea  is  bad.  The  observations  of  Lord 
Abinger,  C.  B.,  in  Henry  v.  Earl,  were  extra-judicial>  and 
not  necessary  to  the  dedfflon  of  the  case. 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  a  case  argued  some  time  ago^ 
where  the  question  was,  whether  a  plea  in  an  action  of  debt 
was  bad,  or  rather  incomplete,  which  did  not  take  notice  of 
the  damages  claimed  in  the  declaration  beyond  the  debt 

It  must  be  conceded,  that  the  form  of  plea  given  by  the 
rules  is  not  accurate,  as  it  omits  to  notice  those  damages 
expressly.  In  an  action  of  debt,  no  doubt  the  plea  must 
state  that  the  defendant  never  was  indebted  to  the  plaintiff 
in  a  greater  amount ;  but  the  question  is,  whether  it  must 
not  also  notice  the  damages  for  the  detention  of  the  debt 
We  think  it  must,  in  order  to  constitute  an  answer  to  the 
action,  because  it  may  happen  that  damages  are  a  very  im- 
portant part  of  the  plaintiff's  claim;  as,  for  instance,  in  debt 
on  a  mortgage-deed,  where  the  principal  and  interest  are  to 
be  paid  on  a  given  day,  the  interest  after  that  day  can  only 
be  recovered  as  damages,  and  that  interest  may  equal  or 
even  exceed  the  debt;  and,  as  it  is  impossible  to  tell,  on  the 
face  of  the  record,  whether  the  damages  are  substantial  or 
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noty  we  think  the  plea  ought  to  be  framed  so  as  to  include  1846. 
a  payment  into  court  on  account  of  the  damages ;  and  the 
plea  should  be  yaried  accordingly,  in  order  to  adapt  it  to 
the  nature  of  the  case.  The  rule,  therefore,  in  this  case, 
which  is  to  set  aside  the  judgment  signed  for  the  damages, 
should  be  discharged ;  but,  as  the  point  is  new,  and  the  de- 
fendant has  been  misled  by  the  deficiency  in  the  form  of 
the  plea  given  by  the  New  Bules,  it  should  be  without 
costs;  and  the  defendant  may  amend  his  plea,  on  payment 
of  the  costs  of  the  amendment  only. 

Rule  discharged. 


Aston  o.  Pbbxbb  and  Another.  mo^  2. 

1 BESPASS  for  breaking  and  entering  the  close  of  the  jnstioes  and 
plamtiff,  and  seizing  and  laying  hold  of  him,  and  ejecting  JltS^SS^ 
him  therefrom.  ">*<>  co^rt 

Plea,  that  the  plaintiff  ought  not  further  to  maintain  his  lar  gtatntet,  are 
action,  because  the  defendants,  by  leave  of  the  Court  first  JSJc  in  ttie*** 
had  and  obtained,  now  bring  into  court  the  sum  of  £26,  P^«*of  w- 

"^  mcnt  into 

ready  to  be  paid  to  the  plaintiff;  and  the  defendants  further  court  the  ^ 

say,  that  the  plaintiff  has  not  sustained  damages  to  agreater  whidi  they 

amount  than  the  said  sum  of  d625,  in  respect  of  the  causes  ^^^'^^  ^^* 

of  action  in  the  declaration  mentioned. — Verification  and  ^  To  an  action 

for  ananlt  and 

prayer  of  judgment.  batterj,  the  de- 

■n     1*     X*         J  1j J  •  xi.  fendant  pleaded 

Bephcation,  damages  ultra  and  issue  thereon.  payment  into 

At  the  trial,  before  ToUock,  C.  B.,  at  the  Summer  As-  ''^^tlfuie 
sizes  for  Staffordshire,  1846,  the  jury  found  a  verdict  for  rale  of  Trinity 

'  •»     ^  Term,  1  Vict. 

the  defendants.  e.  7.  The 

plaintiff  replied 
damagei  ultra;  on  which  isfne  waa  joined,  and  the  defendant  obtained  a  ferdict  i^Heid,  that 
Ae  plaintiff  waa  not  entitled  to  jadgment  non  obstante  veredicto,  because,  although  the  plea  of 
payment  into  eonrt  is  prohibited  in  an  ordinary  action  of  awanlt  and  battery,  by  the  3  &  4 
Will.  4,  c.  42,  a.  21,  it  did  not  appear  upon  the  record  that  the  defendant  waa  not  a  person  en- 
titled nnder  some  odier  statute  to  pay  money  into  court  by  way  of  amends  in  such  an  action. 

DD  2 
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1846.  In  the  following  Michaelmas  Term^  Gray  obtained  a  rule 

nisi  for  judgment  for  the  plaintiff,  non  obstante  veredicto, 
or  for  a  repleader^  on  the  ground  that  payment  into  court 
was  not  pleadable  to  this  declaration :  3  &  4  Will.  4,  c. 
42,  s.  21. 

Whateley  and  Unthank  shewed  cause  (Feb.  7  and  April 
28). — This  rule  was  obtained  on  the  ground  that  a  defend- 
ant is  not  entitled,  under  the  stat.  3  &  4  WiH  4,  c.  42,  s,  21, 
to  pay  money  into  court  in  an  action  for  assault  and  battery. 
It  must  be  admitted  that  an  assault  and  battery  is  charged 
in  this  declaration,  and  therefore  the  defendant  was  not 
entitled  to  plead  the  plea  under  this  act.  But  although  an 
action  for  assault  and  battery  is  excepted  out  of  the  opera- 
tion of  that  statute,  still  it  does  not  necessarily  appear  upon 
the  record  that  this  plea  is  bad ;  for  there  are  many  other 
acts  of  Parliament  which  permit  money  to  be  pidd  into 
court  in  this  form  of  action.  {Parker  B. — ^But  in  those 
cases,  do  not  all  the  pleas  bring  the  parties  within  the  de- 
scription of  the  statute?]  No.  The  24  Geo.  2,  c.  44,  s.  4, 
allows  justices  of  the  peace  to  pay  money  into  court  by 
way  of  amends  in  cases  of  assaults  upon  the  person.  {Platte 
B. — At  that  time  the  payment  was  not  pleaded.]  Justices, 
as  well  as  others,  must  now  plead  the  payment  into  court  A 
similar  provision  is  contained  in  the  Smuggling  Acts,  3  &  4 
WilL  4,  c.  53,  8. 106,  and  8  &  9  Vict  c.  87,  s.  120,  and  also 
in  the  Excise  Management  Act,  7  &  8  Greo.  4,  c.  53,  s.  114, 
which  is  incorporated  by  relation  in  the  4  &  5  Will.  4,  c.  51. 
All  these  acts  of  Parliament  contain  clauses,  shewing  that 
trespasses  to  the  person  might  be  committed  in  execution  of 
them.  [Parke,  B. — This  plea  does  not  shew  that  the  de- 
fendants filled  any  of  the  characters  mentioned  in  those  sta- 
tutes.] It  is  not  therefore  bad,  at  least  on  general  demur- 
rer, or  after  verdict.  Nothing  special  in  the  pleading  is  in 
terms  required  by  any  of  those  statutes.  Before  the  New 
Rules,  a  party  seeking  to  pay  money  into  court  by  way  of 
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amends,  under  the  24  Geo.  2,  c  44,  or  anj  other  act  then  1846. 
in  force,  would  have  gone  before  a  judge,  and  upon  satisfying 
him  that  he  was  in  fact  a  justice,  or  otherwise  entitled  to 
the  protection  of  the  act  of  Parliament,  he  would  have  ob- 
tained an  order  accordingly ;  and  if  the  plaintiff,  at  the  trial, 
recovered  less  than  the  money  paid  into  court,  he  would 
have  been  nonsuited.  By  the  New  Kules,  the  defendant  is 
directed,  in  a  case  other  than  an  action  of  debt,  to  pay  money 
into  court  under  a  prescribed  form  of  plea,  which  in  this 
case  has  been  precisely  observed.  The  defendant,  in  such 
a  case  as  this,  has  to  apply  to  a  judge,  and  satisfy  him  that 
some  act  of  Parliament  applies  to  the  case,  before  he  can 
obtain  leave  to  plead  the  plea. 

But,  further,  the  plea  may  be  supported  as  a  plea  of  sa- 
tisfaction. [Parhej  B. — It  is  not  satisfaction,  for  it  is  not 
taken  as  such.]  The  defendant  pays  into  court  a  certain 
sum  of  money ;  the  plaintiff  takes  it  out ;  it  then  belongs  to 
him ;  and  the  issue  taken  on  its  sufficiency  is  found  against 
him.  [Parkcy  B. — ^You  cannot  make  it  accord  and  satisfac- 
tion, when  the  plaintiff  refuses  to  accept  it  in  satisfaction. 
It  would  be  a  good  confession  and  a  bad  avoidance ;  and  the 
principle  of  judgment  non  obstante  veredicto  is,  that  there 
is  a  confession  of  a  cause  of  action,  without  a  sufficient 
avoidance.] — The  following  authorities  were  referred  to  ^i 
this  part  of  the  case: — Calvert  v.  Moggs[a)9  Gwynne  y. 
Burrell{b)y  Colt  v.  Bishop  of  Coventry  and  Lichfield  {c)y  and 
Griffiths  V.  WilUams  (d). 

Grayy  contr^ — It  is  admitted  on  the  other  side,  that 
unless  this  can  be  taken  to  be  the  case  of  parties  protected 
by  some  statute,  the  plea  is  bad,  and  the  plaintiff  is  entitled 
to  judgment  non  obstante  veredicto.  But  if  the  defendants 
be  persons  coming  within  the  protection  of  any  statute 

(a)  10  Ad.  &  E.  632.  (c)  Hob.  164. 

(b)  2  Bing.  N.  C.  7.  (d)  4  T.  R.  710. 
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1846.  which  entitles  them  to  pay  money  into  court  by  way  of 
amends,  they  should  have  put  on  the  reooid  an  allegation  of 
that  fact,  and  shewed  the  predse  character  in  which  they 
were  so  entitled.  In  the  precedent  in  3  Chitty's  Pleadings 
973,  there  is  an  express  allegation  of  the  character  in  which 
the  defendant  pays  the  money  into  court  A  trayerse  of 
that  fact  would  be  a  material  trayerse.  [Ihrke,  B. — ^If  the 
judge  is  to  determine  in  all  such  cases  whether  the  payment 
into  court  is  to  be  allowed,  are  yon  not,  by  xeqmring  ihe 
statement  of  the  defendant's  character  on  the  record^  em- 
powering the  jury  to  decide  that  whidi  the  Legislature  says 
is  to  be  dedded  by  the  judge?  The  object  of  the  rule  was 
merely  that  the  necessity  of  putting  in  the  judge's  order 
should  be  obviated.  Your  argument  must  be,  that,  under  the 
words  *^  mutatis  mutandis,"  everything  must  be  pleaded  com- 
pletely on  the  record.]  If  the  facts  be  introduced  into  the 
plea^  it  prevents  the  inconvenience  of  trying  the  same  cause 
twice  over,  first  at  chambers,  and  afterwards  at  Nia  Friu8» 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.-*-In  Michaelmas  Term  hist,  Mr.  Graqf 
moved  for  judgment  non  obstante  veredicto  in  an  action  <^ 
trespass  quare  dausum  fregit,  in  which  the  declaration 
stated  the  entry,  and  that  the  defendants  seized  and  laid 
hold  of  the  plaintifiP,  and  ejected  him;  and  the  defendants 
having  paid  £25  into  court,  by  leave  of  the  Court,  the 
plaintiff  replied  damages  to  a  greater  amount,  on  which 
issue  was  joined,  and  a  verdict  found  for  the  defendants. 
Mr.  Gray  insisted  that  the  plea  ccmtained  a  confession  (as 
it  certainly  did),  and  a  bad  avoidance ;  because,  under  the 
statute  3  &  4  WiU.  4,  c.  42,  the  Court  or  a  judge  had  no 
power  to  permit  money  to  be  paid  into  court  for  an  assault 
and  battery,  as  this  is. 
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Mr.  WhaJbdey  and  Mr.  UnOumk  shewed  cause  in  the  pre-  i846. 
sent  term,  and  their  azgument  was,  that,  although  the  plea 
would  not  be  sanctioned  by  the  3  &  4  WilL  4,  yet  there 
were  cases  in  which  persons  filling  a  particular  character 
had  a  power  of  pleading  in  this  form  to  actions  of  battery, 
and  therefore  the  plea  was  not  necessarily  bad. 

The  instances  were  those  of  justices  and  excise  officers. 
The  24  Greo.  2,  a  44^  s.  4^  enables  a  justice  (in  an  action  for 
anything  done  in  the  execution  of  his  office),  by  leave  of  the 
Court,  to  pay  into  court  such  sum  as  he  shall  think  fit, 
whereupon  such  proceedings,  orders,  and  judgments  shaU 
be  had,  made,  and  given  in  by  such  court,  as  in  other 
actions  where  the  defendant  is  allowed  to  pay  money 
mto  court.  The  3  &  4  WilL  4,  c.  53,  s.  106,  which  le- 
cdved  the  royal  assent  fourteen  days  after  c.  42,  gives  a 
similar  power  to  excise  officers.  The  8  &  9  Vict  c.  87, 
which  was  also  cited,  does  not  apply,  for  it  did  not  receive 
the  royal  assent  till  the  4th  of  August,  1845,  which  must 
have  been  after  the  trial  of  this  cause.  At  the  time 
of  passing  the  act  of  24  Gfeo.  2,  and  3  &  4  WiU.  4^  c.  53, 
the  mode  of  paying  money  into  court  was  by  an  order 
striking  the  amount  of  the  money  paid  out  of  the  amount 
of  damages,  and  preventiDg  the  plaintiff  from  recovering 
unless  he  proved  beyond  the  amount  pud  into  court.  The 
consequence  was,  that  the  Court  or  judge  making  the 
order  not  only  exerdsed  the  discretion  as  to  allowing  the 
payment,  but  determined  whether  the  defendant  was  a  jus- 
tice or  officer,  and  whether  he  was  acting  in  execution  of 
Us  office  in  the  matter  which  was  complained  of  in  the 
action. 

After  the  passing  of  the  act  of  3  &  4  WilL  4,  c.  53,  the 
New  Bules  were  made  by  the  judges^  and  the  money  paid 
into  court  must,  no  doubt,  be  paid  according  to  the  rules, 
whether  by  a  justice  or  excise  officer;  and  the  question  ib, 
what  form  of  plea  is  required  by  the  New  Bules  in  such 
cases. 
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1846.  The  rule  17  is,  that  the  payment  shall  be  pleaded  in  all 

casesy  and  as  near  as  may  be  in  the  fbnn  set  out,  mutatis 
mutandis ;  which  form  is  amended  bj  the  rule  of  Trinity 
Term,  1  Vict.  If  it  had  been  intended,  that,  in  the  special 
cases  of  justices  and  officers  entitled  to  pay  money  into 
court  by  different  statutes,  the  character  of  the  defendant 
should  be  stated  in  the  plea,  it  is  very  reasonable  to  suppose 
that  the  rule  would  have  provided  for  such  a  statement.  It 
has  not  done  so ;  all  notice  of  the  character  of  the  defendant 
is  omitted,  and  there  are  very  strong  reasons  why  it  should 
be ;  for  the  effect  would  be  to  give  the  plaintiff  the  power 
of  taking  issue  on  the  fact  of  the  defendant  being  such  jus- 
tice or  officer,  and  also  on  the  fact  whether  he  was  acting  in 
the  execution  of  his  duty,  and  thus  transferring  to  the  jury 
the  right  to  decide  those  questions  of  fact,  which,  at  the 
time  of  the  passing  of  the  24  Geo.  2,  c.  44,  and  3  &  4  WilL  4 
c.  53,  and  the  then  prevailing  practice,  were  determinable, 
and  conclusively  determinable,  by  the  Court  only,  or  a 
judge,  subject  to  appeal  to  the  Court.  The  object  of  the 
new  rule  was  only  to  put  the  statement  of  payment  of  money 
into  court  on  the  record,  and  so  save  the  defendant  the 
trouble  and  expense  of  proving  the  judge's  order. 

We  all  think  that  the  true  construction  of  the  rule  is, 
that  the  form  is  to  be  adopted  in  all  cases  of  payment  of 
money  into  court  in  any  action,  without  stating  the  charac- 
ter of  the  defendant ;  and  that  the  provision,  that  the  plea  is 
to  be  *'  o^  near  as  may  be^  in  that  form,  mutatis  mutandis,  is 
on]y  to  authorise  such  alteration  as  may  be  necessary  in 
order  to  adapt  the  plea  to  the  names  of  the  parties,  to  the 
form  of  action,  to  the  sum  paid,  and  the  like. 

We  therefore  come  to  the  conclusion  that  this  plea  is 
good;  because,  for  any  thing  that  appears  on  the  record, 
according  to  which  alone  we  are  to  give  judgment,  it  may 
have  been  pleaded  by  a  justice  or  officer,  entitled  by  statute 
and  the  New  Rules  together  to  such  a  plea. 

Rule  discharged. 
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1846. 

Brown  and  Another  t?.  Wilkinson  and  Another.  April  28. 

L>ASE. — The  declaration  stated,  that  the  phuntifFs,  to  The  liability  of 
wit,  on  &C.,  were  lawfully  possessed  of  a  certain  ship  or  foj'Se  damage 
vessel,  then  lawfully  being  on  the  high  seas,  and  that  the  ^^^?}*i^,. 

'  /  ©  »  collision  of  hii 

defendants  were  then  possessed  of  another  ship  or  vessel,  ship  with  an- 
then  being  on  the  high  seas,  and  had  the  management  limited,  bj  the 
thereof;  and  that  the  defendants  took  so  little  care  in  the  ■''fko^^!?'  ^' 

c.  159»  to  the 

management  of  their  said  vessel,  that  the  same,  to  wit,  on  ^olue  of  his 
&c.,  ran  foul  of  and  struck  against  the  vessel  of  the  plain-  time  of,"  that 
tiffs,  and  damaged  the  same ;  and  that  the  plaintiffs  had  by  ^'J^^^^l 
reason  thereof  been  forced  and  obliged  to  lay  out  and  ex-  *"»<>»•    He  ia 

.  ,  .  .  .      >»ot»  therefore, 

pend  a  large  smn  of  money,  to  wit,  &c.  in  repairing  the  said  exempted  from 
damage,  and  had  also  lost  divers  great  gains  and  profits  by theMme^*^ 
which  they  would  otherwise  have  derived  and  required  from  ^'"hTD^. 
the  use  of  their  said  vesseL  atanUy 

foundert* 

The  defendants  pleaded  not  guilty,  but  afterwards  with- 
drew their  plea,  and  let  judgment  go  by  default. 

On  the  execution  of  a  writ  of  inquiry,  before  the  Second- 
ary of  London,  it  appeared  that  the  plaintiffs  were  the 
owners  of  a  steam  vessel  called  the  City  of  London,  and 
the  defendants  of  the  brig  Spring ;  and  that  this  action 
was  brought  to  recover  from  the  defendants  the  sum  of 
547/.  Is.  AcL,  the  amoimt  of  damage  done  by  the  Spring 
to  the  City  of  London,  by  a  collision  at  sea.  It  appeared, 
that,  on  the  10th  of  November,  1844,  the  brig  Springs 
being  on  her  way  to  Sunderland,  in  ballast,  between  Har- 
wich and  Orfordness,  struck  the  City  of  London  steamer 
on  her  larboard  bow,  and  occasioned  the  damage  in  ques- 
tion. The  Spring  was  herself  so  much  injured  by  the  col- 
lision, that  she  sunk  immediately,  and  was  entirely  lost. 
She  was  not  insured.  The  jury  assessed  the  damages  at 
25  U  7«.  Sd. 


892  CASES  m  thb  exchequer, 

1846.  Fishy  in  last  Michaelmas  Term,  obtained  a  rule  calling 

B»own"      "po^  ^e  plaintiffi  to  shew  cause  why  the  verdict  so  found 

V-  should  not  be  set  aside,  and  a  new  inquiry  had.     He  moved 

Wilkinson.  ,  ,,        _        ,.«.^        «,^^i       «ai 

on  tne  ground  that,  by  the  53  Gea  3,  c  159,  the  defend- 
ants were  liable  only  to  the  extent  of  the  value  of  their 
own  vessel;  and  that  as  she  was  lost  at  the  moment  of  the 
accident,  aad  before  the  completion  of  ihe  voyage,  they 
were  liable  for  nominal  damages  only. 


Watson  and  E.  James,  in  Hilary  vacation  (Feb.  9), 
shewed  cause. — Two  questions  arise  in  tiiis  case:  firsts 
whether  the  loss  of  the  defendants'  vessel  affords  any  de- 
fence to  the  action ;  secondly,  whetiier  that  defence  can  be 
set  up  under  a  judgment  by  default^  or  whether  it  ought 
not  to  have  been  specially  pleaded.  The  first  question 
turns  upon  the  stat  53  G^  3,  c.  169,  intituled  ^  An  act  to 
limit  the  responsibility  of  ship-owners  in  certain  cases." 
The  first  section  enacts,  **  that  no  owner  or  owners  of  any 
ship  shall  be  liable  to  answer  for  any  loss  or  damage  arising 
by  reason  of  any  act»  &c.  done  without  the  fault  or  privity 
of  such  owner  or  owners,  to  any  otiier  ship  or  vessel,  fur- 
ther than  the  value  of  his  or  their  ship  or  vessel,  and  the 
freight  due  or  to  grow  due  during  the  voyage  which  may 
be  in  prosecution  or  contracted  for  at  the  time  of  the  hap- 
pening of  such  loss  or  damage."  Before  that  statute,  the 
ship-owner  was  responsible  for  the  whole  damage  done  by 
his  vessel.  But  the  effect  of  the  statute,  as  applicable  to 
tiie  present  case,  is  only  to  limit  the  responsibility  of  tiie  de- 
fendants to  the  value  of  the  vessel  before  the  accident  took 
place :  and  this  is  a  reasonable  limitation,  because  they  might 
have  protected  themselves  to  that  extent  by  insurance. 
It  will  be  contended  on  the  other  side,  that  the  value  of  the 
defendants'  ship  is  to  be  calculated  at  the  time  of  the  acci- 
dent ;  and  as  she  sunk  at  the  same  moment  of  time,  that  she 
was  of  no  value,  and  tiie  defendants  are  therefore  discharged 
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from  all  liability:  and  the  case  of  fFibon  v.  Dickson  (a)  will  1846. 
be  relied  upon  in  support  of  this  view.  That  case  un-  ^^^ 
doubtedly  lays  it  down,  that  the  ship-owner^s  liability  is  «,  '^' 
limited  to  the  value  of  the  ship  at  the  time  of  loss  or  colli- 
sion. But  it  may  be  doubted  whether  the  law  is  correctly 
laid  down  in  that  case.  Cannan  v.  Meabum(b)  shews,  that 
in  the  case  of  loss  of  goods  on  board  a  ship,  the  amount  of 
the  ship-owner's  responsibility,  where  the  completion  of  the 
voyage  is  prevented  by  the  tortious  sale  of  the  ship,  is  the 
value  of  the  ship  at  the  time  of  sale,  and  the  amount  of 
freight  she  would  have  earned  had  she  completed  her  voy- 
age, not  the  amount  of  freight  calculated  on  at  the  com- 
mencement of  the  voyage.  Neither  can  it  be  contended, 
that  the  value  of  the  vessel  is  to  be  estimated  at  the  time  of 
her  arrival  at  her  destination.  The  meaning  of  the  statute 
is,  that  the  ship-owner  shall  not  be  liable  beyond  the  fair 
amount  of  his  capital;  he  is  to  pay  for  so  much  as  existed 
in  specie  before  the  collision,  and  for  which  he  might  have 
insured.  He  measure  of  the  defendants'  liability  cannot 
surely  be  the  value  of  their  vessel  after  it  has  been  depre- 
dated by  thdr  own  wrongful  act.  [They  also  cited  Gale 
V.  Laurie  {c\  and  the  case  of  the  Dundee  {d)J\ 

Secondly,  this  defence  is  not  available  upon  a  judgment 
by  default;  it  goes  to  the  discharge  of  the  defendants,  and 
therefore  ought  to  be  speciaUy  pleaded.  Their  argument 
must  be,  that  the  statute  has  given  them  a  complete  de- 
fence if  their  ship  is  of  no  value,  and  a  partial  one  only  if 
tiie  ship  is  of  small  value. 

Martin  and  Fishy  contriL — The  shipowner's  responsibility 
is  limited  to  the  amount  of  the  ship's  value  at  the  end  of  the 
voyage.     The  previous  statutes,  7  Greo.  2,  c  15,  and  26 

(a)  2  B.  &  Aid.  2.  (c)  5  B.  &  C.  166;  7  D.  &  R.  711. 

(6)  1  BiDg.  465.  {d)  1  Hagg.  109. 
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1846.         Geo.  3,  c.  86^  limited  the  responsibility  of  shipowners,  and 

Brown       ^^^  ^^  ^®^*  ^>  ^'  159^  is  in  pari  materia.     The  intention  of 

*-  the  le^slature  was  to  applj  the  foreign  law  to  this  subject. 

Wilkinson.  j-^    -r  ■* 

In  Gale  v.  Laurie,  Abbott,  C.  J .»  sajs,  *'  These  acts  were 
certainly  made  to  encourage  persons  to  become  owners  of 
ships,  and  in  conformity  with  similar  provisions  contained 
in  the  law  of  many  of  the  maritime  states  of  the  continent  of 
Europe.'*  And  Lord  Stawell,  in  delivering  judgment  in  the 
first  case  of  the  Dundee,  says,  '^  Holland  having  introduced 
a  law  for  the  protection  of  its  navigation,  that  persons  in- 
terested in  it  should  not  be  liable  beyond  the  value  of  that 
property  of  their    own  which   they  exposed  to  hazard, 
their  ship,  freight,  apparel,  iumiture,  &c,  England  followed 
in  successive  statutes,  by  which  it  protected  owners  fix>m 
responsibility  beyond  those  interests."    It  is,  therefore,  im- 
portant to  ascertain  what  was  the  law  of  other  European 
maritime  states  on  this  point.     By  a  French  ordinance  of 
the  reign  of  Louis  X  VI.  (a)  **  the  owners  of  ships  shall  be 
answerable  for  the  acts  (Jaits)  of  the  master,  but  shall  be 
dischai^ed   therefrom  upon   relinquishing  their  ship  and 
freight."    The  word  ^^faits"  clearly  means  acts  of  physical 
force.     In  "  Abbott  on  Shipping,"  p.  135,  7  th  edit.,  there 
is  this  note:  ''In  France,  the  master  of  a  ship  was  for- 
merly held  to  possess  this  power  of  charing  the  person  of 
his  owners  for  money  borrowed  for  the  necessities  of  the 
ship  in  the  course  of  a  voyage;  but  Emerigon,  tom.  2,  p. 
458,  cites  from  decisions  of  the  courts  of  his  country,  by 
which  the  owners  are  declared  not  to  be  personally  respon- 
sible, the  ship  having  perished  on  the  voyage ;  but  in  each 
of  those  cases  the  master  was  held  liable  to  pay  the  debt." 
There  is  also   an   ordinance   of  Botterdam,  in   the  year 
1721  (b),  which  declares  ''that  the  owners  shall  not  be  an- 
swerable for  any  act  of  the  master  done  without  their 

(a)  Referred  to  in  Abbott  on  Shipi>ing,  395,  7th  edit.      (6)  lb. 
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order,  any  further  than  their  part  of  the  ship  amounts  to."  ^g^^^ 
Vander  Linden,  in  his  Treatise  on  the  Dutch  Law,  trans- 
lated by  Henry,  lays  down  the  law  as  established  in  Hol- 
land, to  the  same  effect.  And  Vinnius,  in  his  Notes  on 
the  Treatise  of  Perkins,  p.  155  (a),  says,  "By  the  law  of 
Holland,  the  owners  are  not  chargeable  beyond  the  value 
of  the  ship  and  things  that  are  in  it."  To  the  same  effect  is 
Grotius,  De  Jure  Belli,  lib.  2,  c.  11,  s.  13.  And  the  Ame- 
rican law  is  the  same :  see  Story  on  the  Conflict  of  Laws, 
8.  7,  p.  439.  So  that,  if  a  ship  of  the  value  of  £50  were  to 
do  damage  to  another  to  the  extent  of  £1,000,  if  the  owner 
gives  her  up,  he  is  not  further  liable.  The  7th  section  of  the 
53  Geo.  3,  c.  159,  shews  that  this  is  so;  for  by  that  section 
the  owner  may  pay  the  value  into  court  This  construc- 
tion of  the  act  meets  the  difliculty  that  might  be  suggested 
in  tiie  case  of  two  collisions  taking  place;  for  if  a  ship  were 
to  inflict  two  separate  injuries  upon  two  other  vessels,  the 
owner  would  be  responsible  to  both,  in  case  she  reached  tiie 
end  of  her  voyage.  Li  this  case  there  was  no  insurance, 
and  the  responsibility  of  the  owner  does  not  depend  on 
what  the  ship  rn^ht  have  been  insured  at,  for  the  act  says 
notiiing  about  insurance,  nor  is  any  mention  made  of  insur- 
ance in  connection  with  this  question,  by  Lord  TeTtterden,  in 
his  book  on  Shipping.  [Parke,  B. — If  by  the  total  loss  of 
the  ship  there  was  an  end  to  all  liability,  ought  you  not  to 
have  pleaded  that  ?] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B. — Li  this  case  the  plaintiffs  sued  tiie  defend- 
ants, the  registered  owners  of  the  brig  Spring,  for  negli- 
gence of  tiie  defendants'  servants  in  tiie  navigation  of  their 
vessel,  by  which  the  plaintiffs'  vessel  was  injured.     The 

(a)  Referred  to  in  Abbott  on  Shipping,  305,  7th  edit. 
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1846.        defendants  suffered  judgment  hj  default,  and  on  the  inqui- 

Browk       sition  the  jury  assessed  the  damages  at  £261.    Mr.  Fish 

«•  moved,  in  Michaelmas  Term  last,  for  a  new  inquiry,  on  the 

Wilkinson.  _,         ,,  ,         i,*,.  i,  i 

ground  that,  by  the  same  stroke  which  did  damage  to  the 
plaintifis*  yessel,  the  defendants'  received  her  death  wound, 
and  soon  after  sunk ;  and  was  therefore,  he  contended,  of  no 
value  at  the  time  of  the  plaintifis'  loss»  and  so,  by  the  53 
Greo.  3,  c.  159,  s.  3,  the  damages  ought  to  be  merely  no- 
minaL 

At  the  close  of  Hilary  Term,  cause  was  shewn  against 
this  mle  by  Mr.  Watson,  and  the  rule  supported  by  Mr. 
Martin  and  Mr.  Fish ;  and  the  case  was  fully  aigued.  The 
two  latter  contended,  that  the  object  of  the  statute  53  Geo. 
3,  c  159,  s.  3,  was  to  give  to  British  shipping  afl  the  pro- 
tection which  the  navigation  laws  of  some  foreign  states 
extend  to  theirs;  and  this  protection  goes  to  the  extent  of 
permitting  the  owners,  at  the  end  of  the  voyage,  to  give  up 
the  vessel  in  its  then  state,  by  way  of  satis&ction  to  the 
parties  injured;  and  if  it  be  lost,  the  owners  are  alt(^ther 
exempt,  on  abandoning  the  benefit  of  insurance,  if  any,  and 
salvage ;  and  supposing  the  act  to  have  been  framed  on  this 
principle  and  to  have  this  effect,  tiiey  argued  that  in  the 
case  which  happened,  the  defendants'  vessel  having  been 
totally  lost  immediately  afler,  the  defendants  were  entirely 
exempt  from  aU  liability. 

If  this  alignment  were  well  founded,  the  consequence 
would  be,  that  the  defendants  ought  to  have  pleaded  the 
fact  of  the  total  loss,  for  the  loss  would  be  matter  of  de- 
fence to  the  action  altogether.  The  judgment  by  default 
admits  their  liability  to  pay  some  damages. 

But  the  argument  cannot  be  supported.  It  may  indeed 
be  true,  that  the  legislature,  in  giving  relief  by  the  series 
of  statutes  on  this  subject,  ending  with  the  53  Gea  3,  have 
had  the  foreign  codes  in  view,  and  proceeded  in  their  spi- 
rit; but  they  certainly  have  not  introduced  the  whole  of 
the  provisions  of  those  codes.     There  is  not  a  word  in  the 


V. 

Wilkinson. 
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8tatate  protecting  the  shipowner  from  all  liability,  if  his        1846. 

ship  be  lost,  or  requiring  him  to  give  up  the  benefit  of  anj       beown 

policies  of  insurance,  under  any  circumstances  whatever. 

All  that  is  done  is,  to  restrict  the  liability  of  the  shipowner 

to  the  value  of  the  ship  and  freight,  at  same  tinier  but  no 

m(»re.    The  act  supposes  that  there  is  always  some  value, 

to  the  extent  of  which  the  owner  is  to  be  liable.    In  the 

case  of  a  single  loss,  it  restricts  the  liability  to  that  value 

umply;  where  there  are  several  losses,  it  gives  a  right  to 

file  a  bill  for  the  equal  distribution  of  thai  value  among  the 

several  cUdmants.    The  statute,  in  the  event  of  one  loss 

only,  does  not  ^ve  the  shipowner  a  right  to  file  a  bill,  and 

so  make  a  court  of  equity  decide  on  and  apply  the  value  of 

the  ship ;  but  it  leaves  the  amount  of  damage  sustained,  and 

the  amount  which  the  defendant  is  to  pay,  to  be  settled  by 

a  court  of  law.    Hence,  in  the  present  case,  the  defendants 

must  be  Uable  to  some  amount^  and  must  pay  the  whole  or 

part  of  some  value  of  their  own  ship. 

At  what  time  the  value  should  be  estimated,  if  the  matter 
were  res  integra^  would  be  a  condderable  question.  But 
the  Court  of  King's  Bench  has  already  decided  that  the 
value  is  not  to  be  calculated  at  the  time  of  the  commence' 
meni  of  the  voyage^  but  at  the  time  of  the  loss;  and  in  so 
doing,  they  have  not  adverted  to  a  difficulty  which  would 
arise  if  there  are  several  lasses  ;  for  the  statute,  in  the  7th 
section,  clearly  contemplates  that  one  value  is  to  be  paid 
into  court ;  and  if  there  are  several  losseef,  at  the  time  of 
which  loss  is  the  value  to  be  taken  ?  This  section  does  not 
appear  to  have  been  considered  by  the  Court  in  Wilson  v. 
Dickson  ;  and  probably,  if  it  had  been  adverted  to,  the  value 
risked  in  the  adventure,  that  is,  the  value  at  the  com- 
mencement of  the  voyage,  which  is  that  which  naturally 
would  be  the  amount  of  the  shipowner's  insurance,  and 
which  would  be  the  same  whatever  the  number  of  accidents 
might  be  during  the  voyage,  would  have  been  considered  as 
the  value  contemplated  by  the  act. 
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v25^2^  From  the  practice  in  the  Court  of  Admiralty  no  light 

Brown  could  be  derived  on  this  question;  for  that  Court  pro- 
WiLKiNsoN.  oeeds  tra  rem^  and  can  only  obtain  jurisdiction  by  seizure^ 
and  the  value,  when  seized^  is  the  measure  of  liability.  As, 
however^  the  point  has  been  decided  by  the  case  referred  to, 
we  should  pause  before  we  overruled  that  authority.  It  is 
not,  however,  necessary  in  this  case  to  do  so ;  for  we  think 
that,  according  to  the  true  meaning  of  that  decision,  the 
value  at  the  time  of  the  loss,  to  which  the  damages  were 
there  restrained,  is  the  value  at  the  moment  the  loss  com* 
mences,  by  the  collision  with  the  defendants'  ship,  whence 
the  injury :  and  it  is  not  to  be  reduced  by  the  consideration 
that  the  defendants'  vessel  is  about  to  founder,  at  which 
time  it  really  is  of  no  value;  for  that  would  be  to  exempt 
the  defendants  altogether,  which  the  statute  certainly  does 
not  contemplate  under  any  circumstances.  Now,  in  this 
case,  it  is  inunaterial  whether  we  take  this  value,  or  the 
value  of  the  defendants'  vessel  at  the  commencement  of  the 
voyage,  as  the  limit  of  the  damages  to  which  the  defend- 
ants are  liable. 

The  verdict  is  therefore  correct,  and  the  rule  must  be 

discharged. 

Rule  dischaiged. 
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Pratt  v.  Hawkins  (a). 

X  HIS  was  an  action  by  indorsee  against  acceptor  of  a  bill  in  an  action  on 

of  exchange  for  £25,  dated  14th  May,  1838.    The  defend-  "i^SJ^S^ 

ant  pleaded,  that  the  allied  cause  of  action  did  not  accrue  ^/J2^^^' 

to  the  pUdntiff  within  six  years  next  before  the  commence-  writofiam- 

,  mom  into  Bifid* 

ment  of  this  suit;  which  was  traversed  by  the  replication,     dlesex  waa 

The  original  writ  of  summons  in  this  action  was  sued  out  xs^ofAogost, 
into  Middlesex,  on  the  15th  of  August,  1844.     No  service  i?V/?  ^* 

*  ^  HthofJann- 

of  that  writ  was  effected,  and  on  the  14th  of  January,  1845,  ary,  1845,  ir 
it  was  returned  non  est  inventus,  and  filed,  and  an  entry  of  ^on  eat  inven 
the  writ  and  return  duly  made  on  the  roll ;  and  on  the  same  ^^^J^' 
day  an  alias  writ  of  summons  was  issued  into  Middlesex,  of  record; 

on  tha  aame 

On  the  10th  of  June,  1845,  the  plaintiff's  attorney  sued  out  day  an  aliaa 
a  pluries  writ  of  summons  into  Surrey,  which  on  the  same  ^^^^^  J[!^'. 
day  was  served  on  the  defendant,  and  to  which  he  duly  ap-  JJfiJ?'*'  ^Jjl' 
peared.     On  the  18th  of  June  the  plaintiff  declared,  and  lOthofJone, 
on  the  26th  the  defendant  pleaded.    The  alias  writ  of  sum-  writ  of  ram- 


mons  was  not  in  fact  returned  or  entered  of  record  until  £2?SiiiTeT 
the  4th  of  July.    The  Nisi  Prius  record,  however,  as  made  "***  eervedthe 

tame  dajy  and 

up  and  produced  at  the  trial  of  the  cause,  before  Lord  Den--  the  defendant 
man,  C.  J.,  at  the  last  summer  assizes  for  Kent,  stated  only  to  it;*S^l^. 
that  the  defendant  was  summoned  to  answer  the  plaintiff  ^*^J^J^** 
"by  virtue  of  a  writ  issued  on  the  15th  day  of  Au£rust,  pi«uied,  that 

•^  i^  -©     -»   thecanaeof 

action  did  not 
aocme  within  six  yean  next  before  the  commenoement  of  the  init.  The  aliaa  writ  of  anmmona 
waa  not  in  &et  returned  or  entered  of  record  till  the  4th  of  July,  1845.  Tlie  Nisi  Prioa  record 
waa  made  np,  stating  only  that  the  defendant  waa  summoned  to  answer  the  plaintiff  by  rirtne 
of  a  writ  issued  on  the  15th  day  of  August,  1844,  and  on  its  production  at  the  trial  the  plaintiff 
obtained  a  Terdtet. 

The  Court  held,  that  the  provisions  of  the  stat.  2  Will.  4,  c.  39,  s.  10,  had  not  been  complied 
with,  and  made  absolute  a  rule  to  amend  the  Nisi  Prius  record,  by  stating  the  continuanoea  ac- 
cording to  the  truth,  at  the  costs  of  the  plaintiff. 

Where  a  writ  issued  within  six  years  after  the  cause  of  action  accrued  has  not  been  duly  con« 
tinned,  pursuant  to  the  2  Will.  4,  c.  39,  s.  10,  the  defendant  is  not  bound  to  plead  such  non* 
continuance  specially,  but  may  take  advantage  of  it  under  the  general  plea,  that  the  cause  of 
action  did  not  accrue  within  six  years  next  before  the  commencement  of  the  suit ;  for,  /or  thii 
jnirpo9€,  the  last  writ  which  is  served,  is  the  commenoement  of  the  suit. 

(a)  Decided  in  Hilary  Vacation,  Feb,  7. 

VOL.  XV,  E  E  M.  W. 
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2^^^  1844.*'  The  defendant's  counsel  tendered  an  examined  copy 
of  the  roll,  to  shew  that  the  proceedings  had  not  been  pro- 
perly continued.  Lush,  for  the  plaintiff,  objected  to  its  ad- 
missibility; but  Tindaly  C.  J.,  received  it  Lush  then  put 
in  another  copy  of  the  roll,  subsequently  made  up,  which 
described  the  alias  as  having  been  **  duly  "  entered  of  record, 
but  omitted  the  date.  This  was  objected  to,  on  the  ground 
that  the  matter  ought  to  have  been  placed  on  the  record  by 
way  of  replication ;  and  that  the  only  question  involved  in 
the  issue  was,  whether  the  cause  of  action  accrued  within 
six  years  before  the  15th  of  August,  1844.  The  Lord 
Chief  Justice  was  of  this  opinion,  and  the  plaintiff  obtained 
a  verdict  for  the  amount  of  the  bill  and  interest. 

In  Michaelmas  Term,  Gumey  moved,  on  an  affidavit 
that  the  latter  roll  had  been  made  up  after  the  first  ex- 
amined copy  had  been  made,  and  obtained  a  rule  calling 
upon  the  plaintiff  to  shew  cause  why  there  should  not  be  a 
new  trial,  or  why  the  roll  should  not  be  amended  according 
to  the  truth,  at  the  costs  of  the  plaintiff  or  his  attorney. 

LiLsh  now  shewed  cause. — It  is  said  that  the  pUdntiff  has 
not  in  this  case  complied  with  the  Uniformity  of  Process 
Act,  2  WilL  4,  c  39,  s.  10.  That  section  enacts,  that  no 
writ  issued  by  authority  of  the  act  shall  be  in  force  for 
more  than  four  calendar  months  from  the  day  of  its  date 
inclusive,  *^  but  every  writ  of  summons  may  be  continued 
by  alias  and  pluries,  as  the  case  may  require,  if  any  defend- 
ant therein  named  may  not  have  been  served  therewith: 
provided  always,  that  no  first  writ  shall  be  available  to  pre- 
vent the  operation  of  any  statute  whereby  tiie  time  for  the 
commencement  of  the  action  may  be  limited,  unless  the  de- 
fendant shall  have  been  served  therewitii,  &c.,  or  unless  such 
writ,  and  every  writ  (if  any)  issued  in  continuation  of  a  pre- 
ceding writ,  shaU  be  returned  non  est  inventus,  and  entered 
of  record,  within  one  calendar  montii  next  after  the  expira- 
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tion  thereof,  including  the  daj  of  such  expiration,  and  unless  1846. 
every  writ  issued  in  continuation  of  a  preceding  writ  shall 
be  issued  within  one  such  calendar  month  after  the  expira- 
tion of  the  preceding  writ,"  &c.  Here,  undoubtedly,  the 
duration  of  the  alias  writ  of  summons  expired  on  the  13th 
of  May,  1845,  and  it  was  not  in  fact  entered  of  record 
within  a  calendar  month  after  that  date.  But  then  the 
question  arises^  whether  the  defendant  was  not  bound  to 
plead  specially  that  the  suit  was  not  well  continued  by  the 
pluries  writ.  The  original  writ  of  summons  is  still  the  cam^ 
meneemenC  of  the  action  for  every  purpose,  although  the  conr 
tinuatian  of  it  is  not,  under  these  circumstances,  available 
for  the  limited  purpose  of  preventing  the  operation  of  the 
Statute  of  Limitations.  Here  the  plea  merely  alleges  that 
the  cause  of  action  did  not  accrue  within  six  years  next  be- 
fore the  commencement  of  the  suit*  It  is  not  involved  in  this 
issue,  whether  the  first  writ  was  properly  continued.  The 
first  writ  was  a  good  commencement  of  the  suit,  and  con- 
tinued so  for  all  purposes,  until  the  alias  writ  was  not  duly 
entered  of  record.  The  defendant,  therefore,  ought  to  have 
pleaded  specially  that  it  was  not  well  continued.  [AUerson, 
B. — The  action  is,  for  this  purpose,  commenced  by  the  writ 
with  which  the  defendant  is  served,  unless  you  shew  it  to 
be  properly  connected  with  the  preceding  writs.  Parhe, 
B. — These  writs  would  connect  well  enough  for  every  other 
purpose  but  the  limited  one  provided  for  in  the  10th  section 
of  the  Uniformity  of  Process  Act]  No  doubt;  and  the 
non-entry  of  the  alias  writ  in  due  time  does  not  render  the 
original  writ  of  summons  a  nullity;  it  has  only  failed  of 
effect  for  the  purpose  of  this  plea.  Gregory  v.  Dee  Angea  (a) 
and  Norman  v.  Winter  {h)  are  authorities  to  shew  that,  in 
ordinary  cases^  the  alias  and  pluries  may  be  sued  out  at  any 


(a)  3  Bing.  N.  C.  86;  3  Scott,         (5)  5  Bing.  N.  C.  279;  7  Scott, 
534.  261. 
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j8^'  ^  time,  and  although  the  preceding  writs  have  not  been  pre- 
viously returned.  Suppose  there  were  two  pleas  on  the 
record,  one  of  a  tender,  and  the  other  of  the  Statute  of  Li- 
mitations ;  would  the  Court  say  that  the  *'  conunencement 
of  the  suit "  means  two  different  things,  with  reference  to 
the  two  issues  ?  [Parke,  B. — How  then  is  the  defendant  to 
avail  himself  of  the  statute  ?]  As  before  the  Uniformity  of 
Process  Act;  except  that,  before  the  act,  the  plamtiff^ mxiat 
put  the  facts  upon  the  record,  and  now  the  defendant  must 
do  so.  [Parke,  B. — What  would  be  the  form  of  plea?] 
Like  that  of  a  replication  of  continuing  writs  before  the 
statute.  The  framers  of  the  Pleading  Rules,  when  they 
required  the  date  of  the  first  writ  to  be  put  upon  the  record, 
must  have  contemplated  that  the  onus  of  shewing  the  opera- 
tion of  the  statute  was  thenceforward  to  be  upon  the  de- 
fendant. He  may  plead  both  pleas,  viz.  actio  non  accrevit 
infra  sex  annos,  and  that  the  first  writ  was  defeated  by  not 
being  properly  continued.  [Parke,  B. — Suppose  the  plain- 
tiff^s  answer  to  be  an  acknowledgment  in  writing,  given 
the  day  before  the  commencement  of  the  suit,  how  would 
he  reply  to  such  a  plea  ?]  There  would  be  no  need  to  re- 
ply such  a  fact,  because  the  plea  would  admit  that  the 
original  writ  of  summons  was  sued  out  in  time.  [Parke, 
B. — On  the  present  pleadings  both  answers  are  open  to  the 
plaintiff.  There  is  certunly  some  anomaly,  inasmuch  as, 
for  one  purpose,  the  commencement  of  the  suit  may  be  one 
day,  and  for  another  purpose  another  day.  It  is  commenced 
for  all  purposes,  except  as  to  the  Statute  of  Limitations,  on 
the  day  of  issuing  the  first  writ ;  and  for  that  purpose  also 
on  the  day  of  issuing  that  writ,  if  the  plaintiff  complies  with 
the  proviso  in  sect.  10  of  the  Uniformity  of  Process  Act 
That  he  has  done  in  this  case  at  Nisi  Prius,  but  not  truly; 
therefore  the  record  ought  to  be  amended,  and  the  plaintiff 
to  pay  the  costs.  The  plaintiff  is  stiU  by  law  to  maintain  the 
issue;  he  must  prove  that  the  writ  was  sued  out  within  six 
years,  and  to  do  that  he  must  comply  with  the  requisitions 
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of  the  statute :  then  it  is  for  that  purpose  the  commence-         1846. 
ment  of  the  suit,  but  not  otherwise.]     Where  an  original 
writ  was  replied  to  a  plea  of  the  Statute  of  Limitations^  it 
was  held  sufficient  to  shew  the  teste  of  it^  without  also 
shewing  continuances :  Fmch  v.  WUson  (a). 

Secondly,  the  record  of  the  continuances  ought  not  to  be 
amended,  for  there  is  nothing  in  it  inconsbtent  with  the 
trutL  It  does  not  state  as  a  fact  the  entering  of  the 
alias  writ  of  record,  but  merely  says  that  the  defendant  was 
summoned  to  answer  the  plaintiff  by  virtue  of  a  writ  issued 
on  the  15th  day  of  August,  1844.  The  record,  therefore, 
at  most,  is  merely  defective  on  the  face  of  it,  not  untrue, 

Pabke,  B. — I  think  the  roll  imports  that  everything 
was  done  at  the  time  of  the  issuing  of  the  ori^nal  writ,  and  so 
states  it  imtruly.  It  should,  therefore,  be  amended,  and  cor- 
rectly state  everything  which  the  statute  requires.  With  re- 
spect to  the  other  point,  no  doubt  it  leads  to  some  anomaly ; 
but,  as  soon  as  the  Statute  of  Limitations  is  pleaded,  the 
plaintiff  must  answer  it,  either  by  shewing  a  written  acknow- 
ledgment or  part  payment  within  the  mx  years ;  or,  if  he  is 
obliged  to  resort  to  the  continuing  write,  by  shewing  every- 
thing  done  strictly  in  compliance  with  the  statute,  and  each 
of  the  writs  duly  returned  and  entered  of  record  within  a 
month  after  its  expiration.  That  appears  to  be  the  case  on 
this  record,  but  the  statement  is  untrue :  the  record,  there- 
fore, ought  to  be  amended  according  to  the  truth,  at  the 
costs  of  the  plaintiff. 

The  rest  of  the  Court  concurred. 

Rule  absolute  accordingly. 

Gumey  appeared  in  support  of  the  rule. 

(«)  1  Wilfl.  167. 
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if«r  ^-  Regina  v.  Woodrow. 

A  dealer  in  X  HIS  was  an  appeal  from  the  judgment  of  two  jnstioesof  the 
tobaw^^Ua-  P^^e  for  the  borough  of  Ghreat  Yarmouth^  in  the  county  of 
^^\^  ?#2(M  ^o^^^*  upon  an  information  exhibited  by  order  of  the  corn- 
imposed  by  the  miseioners  of  excise,  by  William  Hedges,  officer  of  excise  in 
c.  93, 8. 3,  for  the  said  borough,  against  Nevill  Fuller  Woodrow,  a  licens- 
poMenion^  ed  dealer  in  tobacco  by  retail,  keeping  a  shop  within  the 
adulterated  gaid  boroush:  which  information  was  for  the  forfeiture  of 

tobacco,  al-  ->           ^       ,              ^                        ,        . 

though  he  had  dE200,  for  that,  before  and  at  the  time  of  the  committing  of 

genaine,  and"  ^^®  offcuce  thereinafter  mentioned,  he  (Woodrow)  was  a 

^  ^r^^illl  dealer  in  tobacco ;  and  that,  being  such  dealer  in  tobacco, 

to  Bospect  that  at  Gh-eat  Yarmouth,  on  the  28th  of  September,  1844,  at 

it  was  not  so. 

Where  an  &c.,  he  had  in  his  possession  fifty-four  pounds  weight  of 

dse/by  whom  manufactured  tobacco,  (not  being  roll  tobacco),  to  wit,  cut 

an  information  tobacco,  which  tobacco  had  then  and  there  added  thereto, 

for  penalties  la 

exhibited,  ia  and  mixed  therewith,  certain  other  materials  and  things 

time  of  the  and  matter  than  water  only,  that  is  to  say,  suear,  molasses, 

pesi  against  the  sugar,  three  pounds  weight  of  molasses,  and  three  pounds 

the  part  of  the  weight  of  Other  saccharine  matter,  to  the  said  William 

quarter  aes.  Hedges  unknown,  contrary,  &c.;  whereby,  &c.;  and  also 

£e"7'&°8^Geo.  ^^^  *®  forfeiture  of  the  tobacco.     The  information  was 

4,  c.  53, 8. 82,  heard  on  the  25th  of  March,  1845,  before  WiUiam  Henry 

the  notices  of  

appeal  required  Palmer,  Esquire,  the  then  Mayor,   and  William  Yetts, 

by  Tirtae™?  Uie  Esquire,  two  of  Her  Majesty's  justices  of  the  peace  for  the 

^  51^  ^"si*'  ^^  borough,  and  was  by  them  dismissed.  William  Marks, 

&  23,  be  given  an  officer  of  cxcisc,  wajs  present  before  the  ma^strates 

any  officer  of  to  conduct  and  did  conduct  the  case,  on  behalf  of  the 

TrS;:^!*  «ciBe5  Hedges,  the  officer  by  whom  and  in  whoee  name 

ducting  the  ^hc  information  had  been  exhibited,  not  beinff  present  on  its 

prooeedingf .  ,       ,                       ,                                   , 

being  dismissed.  Notices  of  appeal,  signed  by  the  said 
Marks,  in  his  own  name,  and  not  as  the  agent  of  Hedges, 
were  senred  upon  the  justices  and  the  respondent ;  and  in 
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due  time  notice  of  trial  of  the  i^peal  at  the  sessions  was        1846. 
served,  which  was  signed  by  Hedges.     At  the  trial  of  the      ^;^ 
appeal,  at  the  Quarter  Sessions  held  for  the  said  borough,     ^^^^ 
on  the  24th  day  of  June,  1845,  it  was  objected  by  the  ooun- 
sel  for  the  respondent,  that  due  notice  of  appeal  and  of  the 
trial  had  not  been  given,  the  first  notice  being  signed  by 
Marks  and  the  second  by  Hedges.  The  Court  overruled  the 
objection,  reserving  the  point 

Upon  the  merits  being  goene  into,  the  Court  found  that 
the  respondent  was  a  licensed  dealer  in  tobacco  by  retail, 
and  that  he  kept  a  shop  in  Great  Yarmouth;  and  that,  upon 
the  28th  September,  1844,  an  officer  of  excise  had  seized  in 
the  respondent's  shop,  in  a  drawer  where  he  kept  his  to- 
bacco for  the  purposes  of  sale,  fifty-four  and  a  half  pounds 
of  manufactured  tobacco,  which,  on  being  subjected  to  the 
usual  tests,  was  found  to  have  added  thereto  and  mixed 
therewith  four  per  cent  of  saccharine  matter;  that  the 
adulteration  had  been  made  in  the  course  of  the  manufac- 
ture, and  not  afterwards;  and  that  the  respondent  had 
purchased  the  tobacco  of  a  manufacturer  as  genuine  tobac- 
co, and  believed  that  the  tobacco  seized  was  genuine,  and 
that  he  had  no  knowledge  nor  cause  to  suspect  that  the 
tobacco  he  so  purchased,  and  which  was  seized,  had  any 
saccharine  matter  added  to  or  mixed  therewith,  or  that  it 
had  been  manufactured  in  any  other  way  than  as  directed 
bylaw. 

The  Court  of  Quarter  Sessions  dismissed  the  appeal,  sub- 
ject to  a  case  for  the  opinion  of  the  Court  of  Exchequer, 
upon  two  points : — 1st,  Whether  the  notices  of  appeal  and 
trial  were  sufficient.  2nd,  Whether  the  respondent  had 
been  guilty  of  the  offence  charged  in  the  information. 

The  judgment  of  Quarter  Sessions  to  be  quashed  or 
confirmed,  as  the  Court  may  decide  upon  the  above  ques- 
tions. If  the  order  of  sessions  should  be  quashed,  then  the 
respondent  to  be  convicted  in  the  mitigated  penalty  of  J660, 
and  the  tobacco  seized  to  be  forfeited. 
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1846.  J,  Wilder  for  the  Crown. — First,  as  to  the  suffidenqr  of 

RsoiNA  the  notices  of  appeal.  The  act  of  Parliament  under  which 
WooDRow.  t^6®®  proceedings  were  taken  is  the  general  Excise  Regu- 
lation Act,  7  &  8  Geo.  4,  c  53 ;  the  82nd  section  of  which 
enacts,  that  '*  in  case  any  officer  who  shall  exhibit  any  inform- 
ation, or  any  person  or  persons  against  whom  any  inform- 
ation shall  have  been  exhibited,  &c.,  before  any  justice  or 
justices  of  the  peace  as  aforesaid,  shall  feel  aggrieved  by 
the  judgment  given  therein  by  such  justices,  it  shall  be 
lawful  for  such  officer  or  such  person  or  persons,  upongwmg 
such  notice  as  hereinafter  mentionedf  to  appeal  therefrom  to 
the  j  ustices  assembled  at  the  next  genend  Quarter  Sessions  of 
tiie  peace;  and  it  shall  be  lawful  for  the  justices  of  tiie  peace 
at  such  general  Quarter  Sessions,  upon  being  served  witii 
such  notice,  and  they  are  hereby  respectively  authorised 
and  required,  to  hear,  adjudge,  and  finally  determine  such 
appeal:  and  if,  upon  any  such  appeal,  any  defect  in  form 
shall  be  found  in  the  information  or  in  any  part  of  the  pro- 
ceedings thereon  or  relating  thereto,  or  in  the  record  thereof^ 
every  such  defect  of  form  shall  tiiereupon  be  rectified  and 
amended  by  order  of  such  justices,  or  the  major  part  of 
tiiem.'' 

Then  sect  83  points  out  what  notices  shall  be  required  to 
be  given  by  the  appellant  party.  It  says,  **  that  no  such 
appeal  as  aforesaid  shall  be  allowed,  imless  the  party  or 
parties  appellant  shall,  at  and  immediately  upon  the  giving 
of  the  judgment  appealed  against,  give  notice  in  writing  of 
such  appeal  to  the  commissioners  of  excise  or  justices  of  the 
peace,  respectively,  from  whose  judgment  such  appeal  shall 
be  made,  and  also  to  the  adverse  party  or  parties  in  such 
appeal,  and  shall  lodge  such  notice  at  the  office  or  with 
the  registrar  of  the  commissioners  of  appeal,  or  witii  the 
clerk  of  the  peace  for  the  sessions."  It  tiierefore  requires 
three  notices  of  appeal;  one  to  tiie  justices,  another  to  the 
defendant  or  other  adverse  party,  and  the  third  to  be 
lodged  in  the  office  of  tiie  clerk  of  the  peace;  and  these 
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three  notices  are  to  be  given  at  the  time  when  the  judg-        1846. 
ment  of  the  justices  is  given.     It  then  goes  on  to  provide,       -.   "     " 
**  that  no  such  appeal  as  aforesaid  shall  be  heard,  unless  «• 

the  party  or  parties  appellant  shall,  within  one  week  at  least 
before  such  appeal  is  to  be  finally  adjudged  and  determined, 
give  notice  in  writing  to  the  adverse  party  or  parties  in  such 
appeal,  of  the  time  and  place  where  such  appeal  is  to  be 
heaid,*' 

In  tiiis  case  the  three  notices  required  by  the  earlier 
parts  of  the  section  were  given,  not  by  the  officer  Hedges, 
by  whom  the  information  was  exhibited,  who  was  then 
absent,  but  by  another  officer  who  was  present  conducting 
the  proceedings.  The  other  notice  was  signed  by  Hedges. 
Now  there  are  several  sections  in  another  act  relating  to 
the  excise,  the  4  &  5  Will  4,  c.  61,  which  contemplate 
and  provide  for  the  absence  at  the  time  of  the  hearing 
before  the  justices  of  the  officer  who  filed  the  information. 
The  22nd  section  of  that  act  provides,  ''  that  where,  in  any 
case,  any  information  for  the  recovery  of  any  penalty  in- 
curred, or  for  the  condemnation  of  any  goods,  &c.,  for- 
feited under  any  law  or  laws  relating  to  the  revenue  of 
exdse,  shall,  by  order  of  the  commissioners  of  excise^ 
be  exhibited  before  the  commissioners  of  excise,  or  any 
justice  or  justices  of  the  peace,  and  the  officer  of  excise  by 
whom  or  in  whose  name  such  information  shall  be  exhi- 
bited, shall  die,  or  be  removed  or  discharged,  or  at  the  time 
of  the  hearing  may  be  absent,  such  information  shall  not,  by 
such  death,  removal,  or  dischai^e,  or  by  the  absence  of  such 
officer,  abate  or  be  discontinued,  but  all  the  proceedings  on 
such  infoimation  shall  be  continued,  and  may  be  proceeded 
in  by  any  other  officer,  in  the  name  of  the  officer  by  whom 
tiie  same  shall  have  been  exhibited,"  &c.  The  object  of 
this  enactment  obviously  was,  that  the  proceedings  should 
not  drop  on  account  of  the  particular  officer  being  neces- 
sarily absent.  It  will  probably  be  said,  that  Marks  ought 
at  all  events  to  have  signed  the  notices  in  the  name  of 
Hedges.     But  the  next  section  of  the  same  act,  (s.  23), 


408  CA8B8  IN  THB   BZCHSQUEB, 

ld46«        provides,  ''that  if  there  shall  not  be  twenty  days  between 
Reoiwa      ^®  ^^®  ^^  ^^7  judgment  being  given  by  any  justices  of 
^*  the  peace,  on  any  information  exhibited  to  them,  and  the 

next  general  Quarter  Sessions  of  the  peace,  and  the  party 
against  whom  such  judgment  shall  be  given  shall  appeal 
against  tiie  same,  then  such  appeal  may  be  to  the  Quarter 
Sessions  next  after  the  expiration  of  twenty  days  from  Ihe 
time  of  giving  such  judgment.**  That  is  a  distinct  provi- 
sion, and  does  not  interfere  with  what  follows: — ''and  atty 
notice  of  appeal  shall  be  given  by  any  officer  of  excise  who 
shall  attend  and  conduct  the  proceedings  on  the  part  of  the 
revenue  of  excise,  notwithstanding  such  officer  may  not  be 
the  officer  named  in  the  information  as  informing  or  exhi- 
biting the  same."  And  this  is  quite  reasonable;  because, 
as  the  notices  of  appeal  are  to  be  given  at  the  moment, 
they  must  necessarily  be  given  by  the  officer  who  is  there 
conducting  the  case.  Then  with  respect  to  the  subsequent 
notice,  it  cannot  follow,  because  he  signs  those  notices, 
being  present  at  the  time,  that  he  is  therefore  bound  to 
sign  the  other. 

Moreover,  this  is  not  a  point  which  can  properly  be  re« 
served  for  the  opinion  of  this  Court  The  7  &  8  Geo.  4, 
c  53,  s.  84,  empowers  the  commissioners  of  appeal  and 
Quarter  Sessions  to  state  specially,  for  the  opinion  and 
direction  of  this  Court,  "  the  fai^  of  any  ease  on  which 
such  appeal  shall  be  made."  Here  the  party  attended, 
and  the  appeal  was  fully  heard.  If  the  notice  of  trial  was 
not  sufficient,  the  appeal  was  not  properly  before  the  Ses- 
dons,  and  the  learned  Recorder  had  no  power  to  state  a 
case.  [AUerson,  B. — A  mandamus  would  have  been  the 
way  to  raise  this  point]  Yes ;  if  it  was  not  a  valid  notice, 
the  Recorder  should  have  refused  altogether  to  entertain 
the  application;  and  if  he  was  wrong  in  doing  so,  a  manda- 
mus would  have  gone  to  compel  him  to  hear  the  appeal. 
But  further,  the  Court  of  Quarter  Sessions  has  power, 
under  s.  82,  to  rectify  all  defects  of  form ;  and  here  this 
defect,  if  it  was  one,  has  been  rectified  in  effect  by  hearing 


B4JBTEK  TEBM,  9  TICT.  409 

Uie  appeal  notwithstanding!  aa  if  the  notice  were  vaKd         id46. 
[Alderson,  B. — Then  if  the   Sessions  wrongly  decide  to       r^Jjiwa 
bear  the  appeal,  and  convict  the  party,  what  is  the  remedy  ^' 

for  the  sabject)  the  certiorari  being  taken  away?]  Whatr 
ever  it  may  be,  it  would  seem  not  to  be  by  special  case 
finr  this  Court.  l^Parke,  B. — The  notice  is  the  found- 
ation of  the  jurisdiction  of  the  Sessions;  their  decision  is 
/inal;  but  if  it  turns  out  that  there  was  no  such  notice  as 
to  give  them  jurisdiction,  their  judgment  would  be  vdd. 
Polloch,  C.  B. — If  they  send  up  a  case  to  us  disclosing  an 
offence,  but  disclosing  also  that  they  have  no  jurisdiction,  I 
should  be  sorry,  unless  I  were  compelled,  to  decide  that  we 
should  aflSrm  the  conviction  notwithstanding.] 

The  second  question  is,  whether  the  respondent  had  been 
guilly  of  the  offence  charged  in  the  iuformation*  That 
depends  entirely  on  the  construction  of  the  stat.  5  &  6  Vict, 
c  93.  The  information  states,  that  the  defendant  had  in 
his  possesion  501bs.  weight  of  manufactured  tobacco,  to 
wit,  cut  tobacco,  which  tobacco  had  then  and  there  had 
added  thereto  and  mixed  therewith  certain  materials  and 
things  other  than  water,  namely,  saccharine  matter.  The 
offence  charged,  therefore,  is  that  of  a  retailer  of  tobacco 
having  in  his  possession  tobacco  which  had  been  manufac* 
tured  with  something  else  than  water.  Now  ihe  preamble 
of  this  act  of  Parliament,  after  reciting  the  passing  of  the  3 
&  4  Vict  c.  18,  goes  on — **  And  whereas  the  practice  has 
greatly  increased  of  introducing  in  the  manufacture  of 
tobacco  and  snuff  various  acticles  other  than  tobacco, 
either  as  substitutes  for  tobacco  or  swjff,  or  to  inaease  the 
weight  of  tobacco  or  snuff,  by  which  practice  the  duties 
on  tobacco  are  greatiy  injured,  and  the  revenue  further 
damnified  by  drawbacks  being  obtained  on  adulterated 
tobacco;  and  it  is  therefore  expedient  and  necessary,  for 
protection  of  tiie  revenue,  to  make  further  provision  than  is 
contained  in  the  said  recited  act  for  preventing  such  evil 
practice,  and  to  amend  the  said  recited  act :  Be  it  there- 
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1846.  ibre  enactedj**  &c.  The  present  act,  therefore,  was  passed 
Rboina  with  the  view  of  making  more  stringent  measures  than 
WooDEow.  e^cisted  before,  for  the  protection  of  the  revenue.  Then 
the  8rd  section,  on  which  this  information  is  fiamed,  en- 
acts, ''that  every  manufacturer  of^  dealer  in,  or  retailer 
of  tobacco,  who  shaU  receive  or  take  into  or  have  in  his  pas- 
iesHon,  or  who  shall  sell,  send  out,  or  deliver  any  tobacco  or 
snuff  which  shall  have  been  manufactured  with,  or  shall  have 
had  added  thereto  or  mixed  therewith,  or  into  or  amongst 
which  there  shall  have  been  put,  either  before  or  after 
being  manufactured,  or  in  which  there  shall  be  found  on 
examination  thereof,  any  other  material,  liquid,  substance, 
matter,  or  thing,  than,  as  respects  tobacco,  water  only," 
shall  forfeit  iE200.  This  is  an  enactment  addressed,  not  to 
the  public  generally,  but  only  to  the  persons  carrying  on 
this  exciseable  trade;  and  it  does  not  contain  the  word 
''  knowingly,''  or  any  other  words  importing  that  a  scienter 
must  be  proved.  The  case  of  The  AUometf'General  v. 
Lockwood  (a)  is  in  point.  That  was  an  information  against  a 
retailer  of  beer,  licensed  under  the  1  Will.  4,  c.  64,  and4  &  5 
Will.  4,  c.  84,  for  the  penalties  imposed  by  the  58  Gea  3, 
c  58,  s.  3,  for  having  in  his  possession  liquorice,  being  one 
of  the  prohibited  articles  therein  enumerated ;  and  it  was 
held  to  be  unnecessary,  in  order  to  render  him  liable,  to 
aver  or  prove  that  he  had  any  of  them  in  his  possession  to  be 
used  as  a  substitute  for  malt  or  hops,  or  with  any  criminal 
intention.  It  was  there  uiged  on  the  part  of  the  defendant, 
that,  if  such  were  the  construction,  he  might  be  made  liable 
by  having  in  his  house  a  few  ounces  of  liquorice  for  the  use 
of  his  family.  Such  a  result,  however,  is  guarded  against 
by  the  act  now  tmder  consideration,  which,  by  sect  5, 
excepts  from  the  prohibition  sugar,  molasses,  &c.,  which 
the  party  has  for  the  necessary  and  ordinary  use  of  his 
&mily,  the  proof  whereof  shall  lie  upon  him.     The  ob- 

(a)  9  M.  &  W.  378. 
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ect  of  the  le^slature  clearly  was,  to  prevent  persona  car-  1846. 
ryiog  on  an  exciseable  trade  from  having  in  their  posses- 
sion at  all  certain  articles  which  they  kne  w  to  be  used  for 
adulterating  the  articles  in  which  they  dealt  For  the 
same  reason,  by  the  Customs  Act,  there  is  an  absolute 
prohibition  on  the  importation  of  spirits  in  casks  above  a 
certain  size.  This  act  meant,  therefore,  to  cast  upon  the 
dealer  ihe  responsibility  of  shewing  that  the  tobacco  which 
had  come  into  his  possession  was  unadulterated.  [Pollock, 
C.  B. — He  is  bound  to  know  it.  He  has  his  remedy  against 
the  manufacturer  who  supplied  him  mth  the  article.] 
There  was  a  case  cited  at  the  Sessions,  of  Rex  v.  Marsh  (a). 
That  was  the  case  of  a  conviction  by  two  justices  of  the 
defendant,  as  a  common  carrier,  for  having  in  his  possession 
pheasants  and  partridges,  contrary  to  the  Grame  Act  The 
defence  was,  that  the  basket  of  game  was  put  upon  his  cart, 
and  that  he  knew  noUung  of  it  until  the  end  of  the  journey; 
but  he  was  notwithstanding  held  to  be  liable,  and  the  in- 
formation to  be  sufficient,  although  it  did  not  aver  that  the 
defendant  had  the  game  in  his  possession  knomnfffy,  the  sta- 
tute not  containing  that  word.  [Alderson,  B. — Can  anybody 
be  said  to  have  anything  in  his  possession,  which  he  does 
not  know  of?]  There  can  be  no  doubt  that,  in  that  sense, 
the  defendant  had  this  tobacco  in  his  possession  knowingly ; 
and  the  only  question  is,  whether  he  knew  it  was  adul- 
terated. The  first  section  of  this  act  of  Parliament  pro- 
vides, by  a  penalty  of  JS300,  against  the  very  offence  which, 
if  the  defendant's  construction  be  correct,  is  the  offence  men- 
tioned in  the  third  section — ^namely,  the  using  or  permitting 
the  use  of  adulterating  articles.  [Alderson,  B. — That  seems 
only  to  apply  to  cases  where  the  retailer,  having  proper 
tobacco  in  his  possession,  adulterates  it,  or  permits  it  to  be 
adulterated,  while  it  is  in  his  possession.]  It  would  seem 
also  to  apply  to  the  case  of  ordering  tobacco  adulterated 

(a)  4  D.  &  R.  261. 
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1846.         [Pottochy  C.  B. — Unless  it  applies  to  every  case,  your  aiga- 
ment  from  it  fails.] 

CromptoUf  contrk. — ^First,  as  to  the  question  whether  this 
case  amounts  to  an  offence  within  the  statute.  It  is  dear 
that  this  defendant  is  morally  innocent^  and  he  has  been 
pronounced  to  be  so  by  two  several  tribunals.  Then  the 
question  is,  whether  there  must  not  be  some  limitation  put 
upon  the  general  words  of  this  act»  in  order  to  exclude  such 
a  case ;  viz.  that  the  tobacco  shall  be  in  some  way  or  other 
u/dawJuUy  in  the  possession  of  the  party.  The  principle  is 
familiar,  that  in  all  criminal  and  penal  cases,  unless  the 
party  be  guiltyi  unless  there  be  something  wrong  in  the 
transaction,  there  is  no  offence  or  crime.  Is  the  party  to  be 
liable  to  this  heavy  penalty,  if  he  have  in  his  possession  an 
ounce  of  tobacco,  which  by  any  carelessness  may  have  a 
grain  of  saccharine  matter  in  it,  which  may  even  have  been 
poured  upon  it  by  the  informer  himself,  or  by  a  shopman  or 
apprentice  fiom  malicious  motives  ?  The  word  '^  unlawfully  " 
may  reasonably  be  imported  into  the  statute,  in  order  to  pre- 
vent so  monstrous  an  interpretation.  [PoUochj  C.  B. — There 
can  be  no  doubt  that  every  stringent  law,  which  is  made 
for  the  purpose  of  working  some  great  public  good,  will  be 
attended  with  frequent  cases  of  hardship,  and  sometimes 
with  cases  of  apparently  great  injustice.  That,  however,  is 
a  matter  for  the  consideration,  either  of  those  who  make  the 
laws,  or  of  those  who  call  for  the  execution  of  them.  Sup- 
pose it  a  case,  not  of  protecting  the  revenue,  but  of  protect- 
ing the  public  health,  as  where  the  Beer  Act  forbids  persons 
to  have  certain  things  in  their  possession  at  alL  So,  youare 
not  allowed  to  have  Bank  paper  in  your  possession :  it  is  so 
dangerous  that  any  person  should  be  allowed  to  have  it, 
that  it  is  absolutely  prohibited*]  There  the  parties  are 
wilfully  disobejring  the  act  of  Parliament  [PoUoeki  C.  B. 
— So  you  are  here  wilfully  disobeying  the  act  of  Parlia- 
ment, if  you  do  not  take  due  puns  to  examine  the  article  in 
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which  you  deal,  and  to  ascertain,  before  you  receive  it,  that        1846. 
it  is  of  a  character  which  the  law  permits  you  to  have.]       \.^ 
That  might  require  a  nice  chemical  analysis.     [Parke,  B.  v. 

XT-  11.1.1        WOODROW. 

— You  must  get  some  one  to  make  that  mce  chenucal 
analysis,  or  you  must  rely  upon  the  manufacturer  or  dealer 
who  sells  to  you,  and  take  your  remedy  against  him.  You 
may  take  a  warranty  from  him  that  it  is  lawful  tobacco. 
There  are  very  ample  reasons  for  these  provisions  of  the 
act,  on  account  of  the  difficulty  of  convicting  in  such  cases. 
Rolfe,  B. — The  power  ^ven,  by  the  98th  section,  to  the 
commissioners  of  excise,  to  forbear  to  prosecute  where  it 
shall  appear  to  their  satisfaction  that  any  penidty  or  forfeit- 
ure was  incurred  *'  without  any  intention  of  fraud,  or  of 
offending  against  this  act,"  shews  pbdnly  that  the  forfeiture 
may  be  incurred  though  the  party  was  morally  innocent.] 

Secondly,  the  notices  were  informaL  The  appeal  against 
the  order  of  the  justices  or  commissioners  is  the  creature  of 
the  act  of  Parliament,  and  is  given  only  to  a  particular 
person,  namely,  the  officer  who  exhibited  the  information ; 
and  it  is  only,  therefore,  on  his  giving  due  notice  of  the 
appeal,  that  it  can  lawfully  be  entertained.  Every  thing 
must  be  done  which  the  act  says  diall  be  done  in  order  to 
^ve  the  Court  jurisdiction  to  hear  it.  Nor  is  this  a  defect 
of  form  in  the  information  or  proceedings,  which  can  be 
rectified  by  the  court  of  appeal ;  it  is  a  defect  which  is  of 
the  very  essence  of  the  proceeding  by  way  of  appeal^  for  it 
becomes  thereby  an  appeal  by  the  wrong  person.  And  by 
sect  83,  there  can  be  no  such  amendment,  because  there  is 
not  to  be  any  such  proceeding  of  appeal  at  all,  unless  the 
notices  are  regularly  given  by  the  party  or  parties  appel- 
lant Here  Hedges  was  the  party  appellant,  and  the 
notices  were  not  given  by  him.  Nor  does  the  22nd  section 
of  the  4  &  5  WHl.  4,  c  51,  alter  the  case :  the  substituted 
officer  may,  in  the  cases  there  provided  for,  continue  the 
proceedings,  but  he  must  do  so  by  giving  the  notices  in  the 
name  of  the  officer  who  exhibited  the  information.     With 
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1846.  respect  to  the  23rd  section,  it  appears  to  apply  throughoat 
RsoiNA  to  the  case  mentioned  in  the  beginning  of  it,  viz.  where 
WooDBow  t^®w  is  not  time  to  give  the  twenty  days'  notice  of  appeal 
before  the  next  sessions,  after  the  giving  of  the  judgment 
by  the  justices.  {^Parke,  B. — It  says,  **  any  notice  of  ap- 
peal;" that  is  general]  Then  it  should  be  given  in  the 
name  of  the  original  officer,  according  to  the  22nd  section. 
[JParkey  B. — All  the  formal  proceedings  go  on  in  the  name 
of  the  officer  by  whom  the  information  was  exhibited;  but 
the  case  may  be  in  fact  conducted  by  another  officer :  then 
the  act  goes  on  to  say,  that  any  notice  of  appeal  may  be 
given  by  that  officer.  Here  the  notices  themselves  shew 
that  this  is  a  proceeding  to  which  Hedges  is  a  party.  The 
notices  have  in  effect  been  given  in  his  name.] 

Pollock,  C.  B. — There  are  two  questions  submitted  for 
the  opinion  of  the  Court  in  this  case.  The  first  is, 
whetiier  the  notices  of  appeal  were  sufficient.  It  appears 
that  the  informer  was  absent;  Marks,  who  was  present,  and 
conducted  the  proceedings  on  behalf  of  the  excise,  being 
dissatisfied  with  the  judgment  of  the  magistrates,  gave  no- 
tice of  appeal,  signed  in  his  own  name,  adding  to  that,  tiiat 
he  was  the  officer  of  the  excise  attending  and  conducting  the 
proceedings  in  this  case  on  the  part  of  the  commissioners  of 
excise,  and  stating  that  TVllliam  Hedges  felt  himself 
aggrieved  by  the  judgment.  And  the  notice  leaves  no  doubt 
what  were  the  proceedings  appealed  against,  because  it  says, 
'*  I  shall  appeal  and  do  appeal  to  the  general  Quarter  Ses- 
sions of  the  peace,  to  be  holden  next  after  the  expiration  of 
twenty  days  from  the  date  hereof,  in  and  for  the  borough 
of  Great  Yarmoutii  and  county  of  Norfolk,  from  the  judg- 
ment ^ven  this  day  by  WiUiam  Henry  Palmer  and  Wil- 
liam Yetts,  esquires,  being  two  of  her  Majesty's  justices  of 
the  peace  for  the  borough  of  (jreat  Yarmouth,  in  the  mat- 
ter of  an  information  exhibited  on  behalf  of  her  Majesty, 
as  well  as  for  himself,  by  one  William  Hedges,  officer  of 
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excise,  against  you,  for  the  recovery  of  the  penalty  of  £200."  1846. 
I  am  of  opinion,  that,  under  the  sections  referred  to  by  Mr.  Rboina 
fVilde,  of  the  4  &  5  Will.  4,  c.  51,  the  information  may  be  -^oodeow. 
continued,  notwithstanding  the  absence  of  the  officer;  and 
if  it  were  necessary  to  decide  that  the  notice  should  be  in 
fact  in  the  name  of  William  Hedges,  I  think  it  would  be 
sufficient  for  this  purpose:  but  I  think  the  23rd  section, 
containing  this  passage,  '*  and  any  notice  of  appeal  shall 
be  given  by  any  officer  of  excise  who  shall  attend  and  con- 
duct the  proceedings,"  does  not  apply  merely  to  the  case 
where  there  are  not  twenty  days  between  the  time  of  judg- 
ment being  given  by  the  justices  and  the  next  Quarter 
Sessions  of  the  peace,  but  applies  to  all  cases  where  notice 
is  required  to  be  ^ven.  I  am  therefore  of  opinion  that  the 
notices  in  this  case,  of  appeal  and  trial,  are  sufficient.  The 
notice  of  trial  is  by  Hedges  himself. 

Then  the  next  question  is,  whether  the  respondent  has 
been  guilty  of  the  oSence  charged  in  the  information.  It 
appears  to  me,  that,  in  this  case,  it  being  within  the  personal 
knowledge  of  the  party  that  he  was  in  possession  of  the  to- 
bacco, (indeed,  a  man  can  hardly  be  said  to  be  in  possession 
of  anything  without  knowing  it),  it  is  not  necessary  that 
he  should  know  that  the  tobacco  was  adulterated;  for  rea- 
sons probably  very  sound,  and  not  applicable  to  this  case 
only,  but  to  many  other  branches  of  the  law,  persons  who 
deal  in  an  article  are  made  responsible  for  its  being  of  a 
certain  quality.  If  this  were  the  case  of  provisions,  or  of 
any  matter  that  affected  the  public  health,  it  would  not  be 
at  all  unreasonable  to  require  persons  dealing  in  them  to  be 
aware  of  their  character  and  quality,  and  to  be  responsible 
for  their  goodness,  whether  they  know  it  or  not; — they  are 
bound  to  take  care.  It  appears  to  me  that  the  section  re- 
ferred to,  which  creates  this  offence,  namely  the  3rd  section 
of  the  5  &  6  A^ct.  c.  93,  applies  to  this  case,  whether  the 
party  knows  it  or  not.  The  section  pointed  out  by  my 
Brother  Bolfe,  in  the  course  of  the  argument,  strongly  con- 
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1846.  firms  that^  if  it  were  necessary  to  have  any  oonfitmation  in 
Rboina  addition  to  the  express  language  of  the  section  itself.  It 
may  be  said,  that  in  this  particular  instance  it  works  a  great 
hardship,  because  it  is  expressly  found,  I  may  take  iti  that 
the  magistrates,  who  in  the  first  instance  dismissed  the  in- 
formation, and  the  Court  of  Quarter  Sessions,  and  who 
decided  in  favour  of  the  defendant,  were  of  opinion  that  he 
personally  had  no  knowledge  of  this  violation  of  the  law. 
If  the  law  in  a  particular  case  works  any  hardship,  it  is 
either  for  the  legislature  to  dter  the  law,  or  for  the  exe- 
cutive department  of  this  branch  of  the  revenue  law  to  ab- 
stain from  calling  for  the  enforcement  of  the  statute.  But  if 
we  are  called  upon  to  put  our  construction  upon  it,  I  be- 
lieve we  are  all  of  opinion  that  the  due  construction  of  the 
3rd  &  4th  sections  is,  that  this  tobacco  was  forfeited,  and 
that  the  party  is  liable  to  the  penalty,  whether  he  is  or  is  not 
aware  that  the  commodity  has  been  adulterated  in  the  man- 
mer  in  which  this  turns  out  to  be.  In  reality,  a  prudent 
man  who  conducts  this  business,  will  take  care  to  guard 
against  the  injury  he  complains  of,  and  which  Mr.  Cromptan 
says  he  has  a  right  to  complain  of,  and  he  would  not  be  ex- 
posed to  it.  If  he  examines  the  article,  he  may  reject  it, 
and  not  keep  it  in  his  possession;  or  if  he  is  incompetent 
to  do  that,  he  may  take  a  guarantie  that  shall  render  the 
person  with  whom  he  is  deaKi^  xtesponsible  for  all  the  con- 
sequences of  a  prosecution. 

There  was  another  point  made  by  Mr.  IVilde^  upon  which 
I  abstain  from  offering  any  opinion.  I  should  be  very  sorry 
uimecessarily  to  say,  that  this  Court  would  give  efiect  to  a 
conviction,  where  there  had  been  notices  given  before  the 
magistrates^  but  where  really,  firom  the  nature  of  the  notices, 
the  sessions  had  no  right  to  entertain  the  case  at  all.  It. 
does  not  appear  to  me  to  be  necessary  to  remark  upon  that 
part  of  the  case.  I  think  the  notices  which  were  delivered 
are  sufficient  within  the  statute,  and  that  the  aSeace  against 
which  the  clause  of  the  €ict  is  directed  is  fully  brought  home 
to  the  defendant 
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ParkE;  B. — I  quite  agree  with  mj  Lord  Chief  Baron  1846. 
in  everything  he  has  said  upon  this  subject.  I  hardly  rkgina 
think  it  necessary  to  add  a  word  to  what  he  has  said  as  to  ^^  ^' 
the  notice&  There  is  a  satisfactory  answer  given  to  the 
objection,  by  looking  at  the  two  sections  of  the  4  &  5  Will. 
4,  ss.  22,  23.  Those  sections  appear  to  me  to  give  a  full 
answer  to  the  objection.  As  to  the  notice  of  trial,  that  is 
strictly  according  to  the  original  act  upon  which  the  appeal 
was  brought.  With  respect  to  the  offence  itself,  I  have  not 
the  least  doubt  that  the  ordinary  grammatical  construction 
of  this  clause  is  the  true  one.  It  is  very  true  that  in  par- 
ticular instances  it  may  produce  miscliief^  because  an  inno- 
cent man  may  suffer  from  his  want  of  care  in  not  examining 
the  tobacco  he  has'  received,  and  not  taking  a  warranty ; 
but  the  public  inconvenience  would  be  much  greater,  if  in 
every  case  the  officers  wer^  obliged  to  prove  knowledge. 
They  would  be  very  seldom  able  to  do  so.  The  legislature 
have  made  a  stringent  provision  for  the  purpose  of  protect- 
ing the  revenue,  and  have  used  very  plain  words.  If  a  man 
is  in  possession  of  an  article  as  the  defendant  was  in  this 
case,  and  that  article  falls  within  the  terms  mentioned  in 
the  statute,  there  is  no  question  but  that  the  offence  is 
proved.  If  there  is  any  hardship  in  the  case,  it  does  not 
rest  with  those  who  have  only  to  carry  the  law  into  effect 
to  remedy  it  There  is  a  provision,  referred  to  by  my  Bro- 
ther Rolfey  which  enables  the  commissioners  to  meet  such  a 
case.  I  have  not  the  least  doubt  that  the  defendant  has 
been  guilty  of  the  offence  described  in  the  3rd  section. 
With  respect  to  the  other  point  referred  to  by  the  Lord 
Chief  Ba;ron,  as  to  whether  the  Quarter  Sessions  could  re- 
serve to  tis  the  question  as  to  the  validity  of  these  notices, 
it  is  unnecessary  to  give  an  opinion  upon  it. 

Alderson,  B. — I  am  of  opinion  that  the  notices  are  quite 
sufficient.  They  are  given  by  Marks,  as  the  officer  of  ex- 
cise conducting  the  case.     The  notice  states  that  it  relates 
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1846.        to  an  information  exhibited  by  Hedges  in  respect  of  himself 
RsGiMA       ^^^  ^^^  ^^^  Queen,  and  it  states  that  Hedges  feels  himself 
^'  aggrieved  by  the  decision.  Surely  these  things  put  together 

are  sufficient,  in  a  case,  too,  in  which  the  notices  are  not  to 
be  set  aside,  but  are  to  be  amended  in  all  matters  of  form. 
Marks  acts  under  the  provisions  of  the  act,  by  which  one 
officer  in  the  absence  of  another  is  empowered  to  act  for 
that  other  officer.  But  I  think  the  23rd  section  relieves  us 
from  any  difficulty  which  might  arise  upon  that.  The  no- 
tices are  therefore  quite  r^ular,  and  the  judgment  of  the 
Court  was  right  on  that  point 

As  to  the  merits  of  the  case,  I  think  the  Court  was 
wrong;  because  the  words  of  the  act,  though  they  are  no 
doubt  very  stringent,  are  nevertheless  very  clear,  and  any 
retailer  of  tobacco  who  has  an  adulterated  ariide  in  his  pos* 
session  is  liable  to  the  penalty.  I  cannot  say  that  this  man 
had  not  the  tobacco  in  his  possession,  because  he  clearly 
knew  it.  He  did  not  know  it  was  in  an  adulterated  state, 
but  he  knew  he  had  it  in  his  possession;  and  the  question  of 
'^knowingly,"  it  appears  to  me,  is  involved  in  the  word 
possession.  That  is,  a  man  has  not  in  his  possession  that 
which  he  does  not  know  to  be  about  hiuL  I  am  not  in 
possession  of  anything  which  a  person  has  put  into  my 
stable  without  my  knowledge.  It  is  dear,  therefore,  that 
possession  includes  a  knowledge  of  the  facts  as  far  as  the 
possession  of  the  article  is  concerned. 

BoLFE,  B.,  concurred. 

Judgment  for  the  Crown. 
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Knight  w.  The  Marquis  of  Waterford,  May  7. 

1  HIS  was  an  action  of  debt,  on  the  stat.  2  &  3  EA  6,  A  prwcription 

c  13,  for  the  treble  value  of  tithes  not  set  out.     Plea,  nil  a  manor  to 

debet,  by  statute ;  on  which  issue  was  joined.  ^^  mxam^^^ 

At  the  trial,  before  Rolft,  B.,  at  the  last  assizes  for  the  ^^  ^t?'" 

'  .  .     .  charged  fipom 

county  of  Northumberland,  it  appeared  that  the  plaintiff  tithe,  on  pay- 

was  the  rector  of  the  parish  of  Ford,  in  that  county,  and  sector  of  the 

the  defendant  was  the  lord  of  the  manor  of  Ford,  the  whole  ^^^n^^ 

of  which,  together  with  other  lands,  is  within  the  parish  of  andcompenaa* 

__,,,  tion  of  all 

Ford.    The  jury  found,  "  that  for  sixty  years  and  upwards  tithes  within 

the  defendant  and  his  predecessors  in  estate  had  held  and  for  thelord'hi 

enjoyed  the  manor  of  Ford  freed  and  discharged  from  tithe,  cooperation 

on  payment  to  the  rector  of  the  annual  sum  of  j£40,  in  Ueu  of£40,tohave, 

and  compensation  of  all  tithes  within  the  manor;  and  that  heirs  or  assigns, 

it  was  part  of  the  same  custom,  that  the  lord,  in  considera-  ^™  of  u^" 

tion  of  this  payment  of  £40,  should  have,  for  himself,  his  within  the 

f   "^  ,  ,     ,  manor,  a  tenth 

hdrs  or  assigns,  from  the  occupiers  of  lands  within  the  ofaiititheable 

manor,  a  tenth  of  all  titheable  matters  within  the  said  manor."  ^^  manor,— is 

It  was  contended  on  the  part  of  the  plaintiff,  that  this  was  S^'-^^S^^ 

not  a  "modus,  exemption,  or  discharge**  within  the  mean-  exemption  or 

,  discharge  from 

ing  of  the  Prescription  Act,  2  &  3  Will.  4,  c  100.     The  tithes,"  within 

learned  Judge,  however,  was  of  opinion  that  the  right  or  ^^  S^Tl  3 

custom  proved  amounted  to  a  modus  within  the  meaning  of  ^^*'  ^»  ®*  ^^* 

the  act  of  Parliament,  and  directed  a  verdict  for  the  de-  ther  snch  pre- 

^     ,      .  scription  is 

lendant.  good  in  law. 

On  a  former  day  in  this  Term,  Watson  obtfuned  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  (a). 

The  SolicitoT'Generaly  Sir  T.  Wilde,  Seijt.,  Knowlesy  and 


(a)  The   rule    was  obtained      given,  and  the  aigument  relating 
and  argued  upon  other  grounds      to  them  is  therefore  omitted, 
also,  on  which  no  judgment  was 
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^^846^  Crompton  shewed  cause  (April  30). — The  prescription  in 
Kniort  question,  which  may  be  considered  as  a  double  prescription, 
MarquiBof  ^^  ^  '^  mod  US  decimandi,  or  exemption  from  or  discharge 
WAT.BFOBD.  from  tithes,"  within  the  meaning  of  Lord  TenterderCs  Act. 
The  first  branch  of  the  finding  of  the  jury,  if  it  stood  alone, 
would  clearly  constitute  a  good  modus,  and  afford  a  com- 
plete answer  to  the  claim  of  the  plaintiff;  and  the  right  of 
the  defendant  to  an  exemption,  as  against  the  parson,  is 
not  affected  by  the  circumstance,  that  he  himself^  under  the 
other  branch  of  the  prescription,  receives  the  tithes  in  kind 
from  the  occupiers  of  lands  within  the  manor.  It  is  neces- 
sary to  consider  what  is  the  legal  meaning  of  the  word 
^^  modus"  generally,  and  what  of  the  word  "  tithes.^  The  former 
is  a  word  the  import  of  which  is  perfectly  independent  of 
the  question  whether  the  land  itself  is  discharged  of  the 
tenths.  It  is  the  mode  whereby  the  church  is  satisfied  her 
clium  for  the  tenths; — the  '^ modus  decimandi^ — the  mode 
of  rendering  the  tenths  to  the  church.  There  is  no  defini- 
tion of  the  word  which  connects  it  with  the  discharge  of  the 
land  from  the  tenths.  Another  prevailing  fallacy  is  as  to 
the  use  of  the  word  ^*  tithes."  It  means  only  that  portion 
of  the  product  of  the  land  which  is  rendered  for  the  service 
of  religion.  When  severed  from  the  purposes  of  religion, 
its  character  is  altered ;  it  is  no  longer  tithes^  but  tenths ; 
no  longer  a  spirituality ;  and  therefore  it  is  said  that  a  lay- 
man may  not  take  tithes,  but  he  may  take  tenths.  Now 
the  object  of  this  statute  is  to  shorten  the  period  of  pre- 
scription in  regard  to  every  mode  of  discharge  from  the 
claim  of  the  church.  The  defendant's  case  is,  that  he  is  not 
bound  to  set  out  tithes  for  the  parson,  because  he  has  evi- 
dence of  a  bargain  whereby  the  parson  is  to  receive  a  pay- 
ment of  £40  annually  in  lieu  of  them.  That  is  the  modus 
decimandi  established  in  this  parish ;  and  it  is  a  good  modus 
as  against  the  parson,  although  tithes  in  kind  be  payable  by 
the  occupiers  of  the  land  to  some  other  person.  The  object 
of  the  statute,  as  shewn  in  the  preamble,  was  to  put  a  stop  to 
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the  expense  wad  inconvenieDQe  of  protracted  litigation  be-         1846. 
tween  the  parson  and  the  landowner ;  and  it  ought,  there-       knight 
fore,  to  receive  a  liberal  construction*   There  are,  moreover,      ,,   '^- .    . 

,  .     ,  ,  Marquis  of 

decided  cases,  in  which  prescriptions  like  the  present  have  Waterfokd. 
been  described  and  sustained  as  naoduses.  In  Piffot  v. 
H€am{a)y  the  prescription  alleged  was,  that  the  lord  of  the 
manor  of  Ovin^am,  in  the  coun;ty  of  Northumberland,  and 
all  ^  his  ancestors,  and  all  those  whose  &c.  had  used,  from 
time  whereof  &c,  to  pay  to  the  parson  of  Ovingham  and 
all  his  predeoeseois  £&  for  aU  manner  of  tithes  growing 
within  the  said  parish ;  and  that,  by  reason  thereof,  he  and 
all  they  whose  &c.,  lords  of  the  said  manor,  had  used,  from 
time  whereof  &c,  to  have  decimam  garbam,  sive  dedmum 
oumulum  garborum  sen  granprum,  of  all  his  tenants  within 
tjbe  manor.  These  were  held  to  be  good  prescriptions;  and 
the  Court  said,  that  '^  as  to  the  first,  they  considered  that  a 
modus  deeimandi  by  the  lord,  for  himself  and  all  the  tenants 
of  his  manor,  to  bar  the  parson  from  demanding  tithes  in 
specie,  was  good,  for  it  might  have  a  lawful  beginning,  &c.; 
and  as  to  the  second  prescription,  that  it  was  good  to  have 
the  tenth  shock,  for  he  hath  it  as  a  profit  a  prendre,  as  par- 
ed of  a  thing  appurtenant  to  his  manor,  and  not  as  tithes." 
That  case  is  precisely  like  the  present,  unless  the  word 
<*  assigns"  in  the  present  prescription  be  held  to  make  a  dif- 
ference ;  which  cannot  be,  inasmuch  as  the  law  itself  would 
introduce  the  word  in  such  cases:  besides,  in  Pigotv.  Symp- 
son  {b),  where  a  similar  prescription  was  pleaded,  the  de- 
fendant had  taken  the  title  to  the  tithes  by  assignment. 
The  case  of  Pigoi  v.  Heam  was  confirmed  in  Dykes  v. 
Thompson{c).  In  Phillips  v.  Prytherich  (rf)  it  was  objected, 
that  no  lay  person  could  prescribe  for  tithes  on  his  own 


(a)  Cro.    Eliz.  509 ;   Moore,  (c)  1    Eagle  &    Y.    G92 ;    1 

483 ;  1  Eagle  &  Y.  135.  Wood's  Tithe  Cases,  513. 

{h)  Cro.  Eliz.  763;  1  Eagle  &  {d)  3  Eagle  &  Y.  1273. 
Y.  148. 
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1846.         estate^  and  it  was  s^d  that  in  Pigoty,  Sympson  the  lord  had 
Knight       prescribed  for  tithes  as  appurtenant  to  his  manor,  arising  on 
Mar^oU  of     *^®  htnds  of  other  persons.    But  the  Chief  Baron  said,  that 
Waiword.    Pigot  V.  Sympson  was  not  the  first  decision  on  the  point ;  it 
had  been  before  determined  in  Pigot  v.  Heam;  and  he  ex- 
pressed his  opinion  that  tithe  might  be  prescribed  for  as 
appurtenant  to  land,  as  well  as  to  a  manor,  and  that  on  that 
groimd  the  prescription  might  be  good  in  law.      In  Cowper 
y.  Asidrews  (a)  it  was  laid  down,  that  where  there  is  a  modus, 
the  money  has  become  the  tithes  and  may  be  recoYcred  in  the 
spiritual  court ;    and  that  the  tithes  in  kind  are  for  ever 
extinguished  in  their  spiritual  nature,  and  are  become  a  lay 
fee.     Here,  therefore,  the  tithes  have  ceased  to  exist  in  a 
spiritual  sense,  and,  legally  speaking,  there  is  no  tithe  pay- 
able in  kind  within  this   manor;   and  the  church  being 
compensated  by  the  payment  of  this  yearly  sum,  under  cir- 
cumstances which  entitle  the  parson  to  receive,  and  bind 
the  lord  to  pay  it,  it  is  immaterial  whether  there  is  a  total 
discharge  of  the  land  or  not. 

Watson,  AddisoHy  and  Manistyy  in  support  of  the  rule 
(May  1). — This  clearly  is  not  a  "  modus  decimandi,  or  ex- 
emption or  discharge  from  tithes,"  within  the  meaning  of 
2  &  3  Will.  4,  c  100.  That  statute  was  not  intended  to 
apply  at  all  to  the  case  of  a  disputed  title  to  the  tithes,  but 
only  to  afford  relief  by  shortening  the  period  of  prescription 
in  cases  of  landowners  who  had  paid  something  in  lieu  of 
tithe  for  a  long  period,  or  had  been  entirely  exempts  It 
can  only  apply  where  the  land  is  discharged  from  the  pay- 
ment of  tithes  in  kind.  The  party  entitled  to  the  modus  is 
the  party  entitled  to  the  tithes.  The  act  of  Parliament  applies 
only  where  a  claim  of  modus  decimandi  or  other  exemption 
exists  in  respect  of  the  land  on  which  the  tithes  arise.  Here 
there  is  a  render  of  tithes  in  kind,  although  to  another 

{a)  1  Eagle  &  Y.  240. 


EA3TSR  TERBf,  9  VICT. 


4StS 


person  than  the  parson.  And  this  was  the  view  taken  of 
this  case  in  the  House  of  Lords,  on  the  appeal  from  the  de- 
cree of  AUersan,  R,  in  equity  (a),  where  Lords  CoUenham 
and  Campbell  evidently  considered  the  daim  of  the  defend- 
ant not  as,  properly  speaking,  a  modus,  but  a  claim  of  title 
to  a  parcel  of  tithes,  as  against  the  parson  (6) ;  and  on  that 
distinction  the  House  reversed  the  decree,  on  the  ground 
that  a  court  of  equity  does  not  lend  its  assistance  in  a  case 
of  disputed  title  to  the  tithes.  Piffot  v.  Hearrii  and  the 
other  cases  which  have  been  cited,  only  shew  that  in  such  a 
case  as  this  the  lord  of  the  manor  may  recover  the  tithes 
in  kind  again^  the  occupiers  of  the  land ; — ^the  tithes  have 
passed  from  the  parson  to  the  lord,  but  the  spirituality  re- 
mains notwithstanding.  It  is  erroneously  supposed  that 
there  are  two  prescriptions,  one  to  the  £40,  and  another  to 
the  tithes;  it  is  one  entire  prescription,  and  must  be  so  con- 
sidered. According  to  the  report  in  Croke  of  the  case  of 
Pigoty.  Heam^  which  it  is  somewhat  difficult  to  understand, 
the  Court  appear  to  have  treated  the  two  parts  of  this  pre- 
scription as  distinct  and  separate  rights;  but  Lord  Cohe^ 
who  argued  the  case  upon  the  second  argument,  puts  the 
decision  {e)  upon  a  different  groui^d,  and  treats  the  prescrip- 
tion as  giving  the  lord  a  title,  by  the  special  matter,  to  the 
tithes  as  such,  with  the  right  to  sue  for  them  in  the  spiritual 
court  And  the  same  view  is  taken  by  the  Court  in  Pigat 
y.  Sympson,  where  Gatody,  J.,  said,  ^*  It  may  be  that  the 
parson,  before  time  of  memory,  granted  those  tithes  to  the 
lord  of  the  manor,  rendering  rent-,  which  was  confirmed  by 
the  patron  and  ordinary ;  and  this,  being  before  time  of  me- 
mory, may  well  be  so  intended;  quod  Lord  Popham  conces- 
sit, and  said,  that  that  was  the  principal  reason  of  the  judg- 
ment between  Piyot  and  HearnJ"  The  statute  must  surely 
be  taken  to  have  used  the  word  "  modus  "  according  to  the 
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Marquis  of 
Wats&voko. 


(a)  4  Y  &  C.  283. 
(*)  llCl.  &rin.  653. 


{<?)    Bishop  of    Winchester't 
case,  2  Rep.  45. 
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1846.  respect  to  the  23rd  section^  it  appears  to  apply  throughoat 
Rboina  to  the  case  mentioned  in  the  beginning  of  it,  viz.  where 
there  is  not  time  to  give  the  twenty  days'  notice  of  appeal 
before  the  next  sessions,  after  the  giving  of  the  judgment 
by  the  justices.  [Parke^  B. — It  says,  **  any  notice  of  ap- 
peal ; "  that  is  generaL]  Then  it  should  be  given  in  the 
name  of  the  original  officer,  according  to  the  22nd  section. 
[Parke,  B. — AU  the  formal  proceedings  go  on  in  the  name 
of  the  officer  by  whom  the  information  was  exhibited;  but 
the  case  may  be  in  fact  conducted  by  another  officer :  then 
the  act  goes  on  to  say,  that  any  notice  of  appeal  may  be 
given  by  that  officer.  Here  the  notices  themselves  shew 
tfiat  tiiis  is  a  proceeding  to  which  Hedges  is  a  party.  The 
notices  have  in  effect  been  given  in  his  name.] 

Pollock,  C.  B. — There  are  two  questions  submitted  for 
the  opinion  of  the  Court  in  this  case.  The  first  is, 
whether  the  notices  of  appeal  were  sufficient.  It  appears 
that  the  informer  was  absent;  Marks,  who  was  present,  and 
conducted  the  proceedings  on  behalf  of  the  excise,  being 
dissatisfied  with  the  judgment  of  the  magistrates,  gave  no- 
tice of  appeal,  signed  in  his  own  name,  adding  to  that,  that 
he  was  the  officer  of  the  excise  attending  and  conducting  the 
proceedings  in  this  case  on  the  part  of  the  comnussioners  of 
excise,  and  stating  that  William  Hedges  felt  himself 
aggrieved  by  the  judgment.  And  tiie  notice  leaves  no  doubt 
what  were  the  proceedings  appealed  against,  because  it  says, 
*^  I  shall  appeal  and  do  appeal  to  the  general  Quarter  Ses- 
sions of  the  peace,  to  be  holden  next  after  the  expiration  of 
twenty  days  from  the  date  hereof,  in  and  for  the  borough 
of  Great  Yarmouth  and  county  of  Norfolk,  from  the  judg- 
ment given  this  day  by  William  Henry  Palmer  and  Wil- 
liam Yetts,  esquires,  being  two  of  her  Majesty's  justices  of 
the  peace  for  the  borough  of  Great  Yarmouth,  in  the  mat- 
ter of  an  information  exhibited  on  behalf  of  her  Majesty, 
as  well  as  for  himself,  by  one  William  Hedges,  officer  of 
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excise,  against  you,  for  the  recovery  of  the  penalty  of  £200.''  1846. 
I  am  of  opinion,  that,  under  the  sections  referred  to  by  Mr.  Rboina 
WHdey  of  the  4  &  5  Will.  4,  c  51,  the  information  may  be  '^oookow 
continued,  notwithstanding  the  absence  of  the  officer;  and 
if  it  were  necessary  to  decide  that  the  notice  should  be  in 
fiict  in  the  name  of  William  Hedges,  I  think  it  would  be 
sufficient  for  this  purpose :  but  I  think  the  23rd  section, 
containing  this  passage,  '^  and  any  notice  of  appeal  shall 
be  given  by  any  officer  of  excise  who  shall  attend  and  con- 
duct the  proceedings,"  does  not  apply  merely  to  the  case 
where  there  are  not  twenty  days  between  the  time  of  judg- 
ment being  given  by  the  justices  and  the  next  Quarter 
Sessions  of  the  peace,  but  applies  to  all  cases  where  notice 
is  required  to  be  given.  I  am  therefore  of  opinion  that  the 
notices  in  this  case,  of  appeal  and  trial,  are  sufficient.  The 
notice  of  trial  is  by  Hedges  himself. 

Then  the  next  question  is,  whether  the  respondent  has 
been  guilty  of  the  offence  charged  in  the  information.  It 
appears  to  me>  that,  in  this  case,  it  being  within  the  personal 
knowledge  of  the  party  that  he  was  in  possession  of  the  to- 
bacco, (indeed,  a  man  can  hardly  be  said  to  be  in  possession 
of  anything  without  knowing  it),  it  is  not  necessary  that 
he  should  know  that  the  tobacco  was  adulterated;  for  rea- 
sons probably  very  sound,  and  not  applicable  to  this  case 
only,  but  to  many  other  branches  of  the  law,  persons  who 
deal  in  an  article  are  made  responsible  for  its  being  of  a 
certain  quality.  If  this  were  the  case  of  provisions,  or  of 
any  matter  that  affected  the  public  health,  it  would  not  be 
at  all  unreasonable  to  require  persons  dealing  in  them  to  be 
aware  of  their  character  and  quality,  and  to  be  responsible 
for  their  goodness,  whether  they  know  it  or  not; — they  are 
bound  to  take  care.  It  appears  to  me  that  the  section  re- 
ferred to,  which  creates  this  offence,  namely  the  3rd  section 
of  the  5  &  6  Vict  c.  93,  applies  to  this  case,  whether  the 
party  knows  it  or  not  The  section  pointed  out  by  my 
Brother  JRolfe,  in  the  course  of  the  argument,  strongly  con- 
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1846.        <^^6>  ^  court  of  equity  not  lending  its  assistance  in  such  a 
case  of  disputed  title  to  the  tithes. 

This  being,  therefore,  a  prescriptive  title  to  a  parcel  of 
^nri'oED.    tithes,  and  the  immemorial  payment  a  prescriptive  rent  for 

them,  the  statute  appears  to  all  of  us  not  to  apply. 

The  pension  is  not  a  modtUy  according  to  the  legal  defini- 
tion of  that  term,  (2>e  modo  decimandij  13  Rep.  12);  it  is 
not  given  in  satisfaction  of  tithes,  for  the  occupier  has 
always  been  liable  to  pay  tithes,  and  has  pidd  them,  either 
by  render  or  retainer,  though  not  to  the  rector.  A  modus 
and  a  liability  to  pay  tithe  in  kind  for  the  same  land  cannot 
co-exist, — they  are  absolutely  inconsistent.  Nor  do  we 
think  that  this  is  a  ^^  modus  "  in  the  sense  of  that  term  as 
used  in  the  act,  for  we  see  no  reason  to  believe  that  the 
framer  of  the  statute  used  it  in  any  other  than  its  proper 
sense ;  and  this  appears  by  sect.  1,  which  provides,  that  if 
a  modus  has  been  paid  for  thirty  years,  it  may  be  defeat- 
ed by  shewing  the  payment  of  tithes  in  kind,  that  is,  the 
payment  to  any  one;  and  the  word  must  be  used  in  the 
same  sense  in  the  subsequent  part  of  the  clause ;  so  that  a 
modusy  in  the  sense  given  by  the  act,  is  as  inconsistent  with 
the  render  of  tithe,  as  it  is  according  to  its  proper  l^al 
acceptation ;  and  it  is  dear  that  it  is  not  an  **  exemption  or 
discharge,"  the  lands  from  which  the  tithe  is  claimed  in  this 
suit  being  liable  to  the  payment  of  tithes,  according  to  the 
alleged  prescription. 

In  truth,  this  is  a  contest  between  the  rector  and  the 
lord  as  to  the  title  to  a  parcel  of  tithes,  admitted  to  be  due 
from  the  occupier  to  some  one.  The  statute  never  was  meant 
to  apply  to  disputed  titles  to  the  ownership  of  tithes,  or  to 
make  a  bad  title  to  a  parcel  of  tithes  good.  It  was  enacted 
in  ease  of  the  occupier ^  who  had  not  paid  tithe  in  kind  at  all, 
but  been  totally  exempt,  or  had  paid  something  in  lieu  of  it 
for  a  long  period ;  and  relief  is  given  by  shortening  the  time 
of  prescription,  and  thus  facilitating  the  proof  of  his  titie  to 
exemption,  or  to  jiay  the  tithe  otherwise  than  in  kind. 
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We  all,  therefore,  think  there  must  be  a  new  trial ;  when         1846. 
the  question  to  be  decided,  on  the  whole  evidence,  will  be,       "^""^     ' 
whether  the  payment  of  J640  a  year  was  immemorial  or  »•. 

not.     If  it  should  be  proved  to  be  such,  the  question  will   Watxrford. 
arise,  whether  the  prescription  for  the  lord  and  his  assiffns 
to  take  the  tithes  be  good, — a  point  which  has  not  been 
fiiUy  argued,  and  upon  which  we  do  not  feel  called  on  to 
give  any  opinion  in  the  present  stage  of  the  proceedings. 

Rule  absolute. 


Dixon  v,  Sleddon.  M^^T. 

X  HE  defendant  in  this  case,  who  resided  at  Stockport,  The  «  Order  of 

.    being  indebted  to  the  Liverpool  Borough  Bank,  (of  which  12th  joSe! 
the  plaintiff  is  one  of  the  public  oflScers),  in  the  sum  of  J^te '"J^^^if 

iKl445,  he  was  served  by  the  Banking  Company  with  a  P-  335,  it  not  a 

mlo  01  court. 

notice,  imder  the  stat  1  &  2  Vict.  c.  110,  s.  8,  of  their  bat  a  mere 

intention  to  sue  out  a  fiat  in  bankruptcy  against  him  at  the  ^fg^ilu^ce  of 

end  of  twenty-one  days.     He  thereupon  made  an  offer  to  *t®  ^^^^  *' . 

^  ^  ^  ^  chambers ;  and, 

pay  £300  of  the  debt  in  the  course  of  a  few  days,  and  to  therefore, 

give  a  cognovit  for  the  residue.     By  the  direction  of  the  order  for  jndg. 

attomies  of  the  Banking  Company,  he  called  on  an  attorney  SSiLed^on^ 

of  the  name  of  Reddish,  at  Stockport,  to  sign  the  cognovit;  ^^tt«n  «»- 

and  being  informed  by  him  that  he  must  have  an  attorney  a  defendant, 

to  attest  the  execution  of  it  on  his  behalf,  he  chose  Mr.  an  attorney    ^ 

Beddish  for  that  purpose,  and  in  his  presence  signed  the  JSo  pLlntiff^' 

foUowinfi:  document,  the  execution  of  which  was  attested  ^^^  Court  re- 

,  ftJMd  to  set 

by  Mr.  Beddish,  conformably  to  the  stat.  1  &  2  Vict,  aside  the  order 

Clio,  8.  9:-  t^S^. 

''Between  William  Dixon,  one  of  the  public  officers  of 
certain  persons  united  in  co-partnership  for  the  purpose  of 
carrying  on  the  trade  and  business  of  bankers  in  England, 
according  to  the  statute  in  such  case  made  and  provided. 
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1846.  called  the  ^  Liverpool  Borough  Bank/  plaintiff^  and  Thomas 
Sleddon^  defendant,  I5  the  above-named  Thomas  Sleddon, 
hereby  consent  to  an  order  for  immediate  final  judgment  for 
the  sum  of  i£300>  besides  the  plaintiff's  costs  of  suit,  to  be 
.  taxed  as  between  attorney  and  client^  and  that  the  plaintiff 
may  at  any  time  after  such  judgment  sue  out  execution,  and 
levy  the  sum  of  j£l445  (being  the  debt  in  this  action), 
together  with  interest  thereon  at  the  rate  of  £5  per  cent, 
per  annum,  from  the  29th  of  January,  1846,  until  pay- 
ment, and  the  costs  aforesaid ;  together  with  the  costs  of 
execution,  poundage,  sheriff's  and  officer's  fees,  and  all 
other  subsequent  incidental  expenses,  whether  by  fieri  facias 
or  capias  ad  satisfaciendum;  and  I  consent  that  it  shall  be 
part  of  the  terms  of  such  order,  that  it  shall  not  at  any  time 
or  in  any  event  be  necessary,  previous  to  issuing  the  said 
execution,  to  revive  the  said  judgment,  or  to  sue  out  or 
execute  any  writ  of  scire  facias.  And  I  hereby  waive 
service  upon  me  of  any  notice  of  taxation  of  costs,  and  of 
the  copy  of  the  order  to  be  drawn  up  on  this  my  consent. 
Dated  this  30th  day  of  January,  1846." 

A  judge's  order  for  signing  judgment,  founded  on  this 
consent,  was  accordingly  obt^ed,  and  judgment  was  signed 
thereon.  The  defendant  paid  only  £l50  out  of  the  £300, 
and  the  plaintiff  then  issued  execution  for  the  whole  amount 
of  the  original  debt. 

Jervis  had  obtained  a  rule  to  shew  cause  why  the  judge's 
order,  the  judgment  signed  thereon,  and  all  subsequent  pro- 
ceedings  should  not  be  set  aside,  on  the  ground  that  the 
effect  of  the  rule  of  the  judges,  promulgated  on  the  12th  of 
June,  1845  (a),  was  to  place  consents  of  this  nature  on  the 
same  footing,  with  respect  to  their  attestations,  as  warrants 
of  attorney  and  cognovits;  and  therefore, 'as  Reddish  was 

substantially  the  attorney  acting  for  the  Banking  Company 

■    '■  •  •  .  ... 

(a)  14  M.  &  W.  995. 
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in  the  prepaifntion  of  the.  docmpept,  ^e  was  mcompetent  to         1846. 
•  attest  it  oa  the  part  of  the  defeudant : — or»  at  all  evez^ts, 

why  the  amount. levied  under,  the  ^eoution  should, i^t  be 
.  zednced  by  the  £160  lyhich  had  boen  before  paid. 


Martin  (with  whom  was,  Crompton)  ^pw,,§hewed  caiise. 
— The  document  Mgned  by  the  defendant,  being  nothing 
more  than  a  consent  to  a  judge's  order,  does  not  come  with- 
in the  enaotment  of  the  1  Sp  2  YicL  c.  110,  s.  9 :  ]^aher  y. 
Flower  (a).  And  with  r^pect  to  the  ^'  Order  of  (he  Judges,^ 
dated  12th  June»  1845,  and  promiilgated  in  the  reports  of 
Ais  Courts  that  is  not  a  rule  of  court,  nor  binding  upon  the 
parties,  nor  upon  the  judge  at  chambers,  unless  he  thinks 
fit  so  to  exercise  his  discretion.  It  was  a  mere  regulation, 
drawn  up  by  some  of  the  judges,  to  guide  the  discretion  of 
the  judges  at- chambers  in  these  cases;  but  it  is  no  part  of 
the  law  ofi  the  land,,  nor  a  rule  of  court,  nor  can  it  be  judi- 
cially noticed  without  proof.  [They  then  aigued,  that  even 
if  this  document  must  be  attested  in  the  same  manner  as 
a  cognovit,  the  attestation  was  good;  for  Reddish  was  not 
the  plaintiff's  attorney,  but  a  mere  correspondent,  to  whom 
the  paper  was  sent  to  get  it  executed,  the  defendant 
residing  at  Stockport»  and  who  acted  for  the  defendant  at 
his  own  express  request] 

Jervis  and  Bumie,  contnL — The  order  of  the  judges  is 
equivalent  to  a  rule  of  court.  It  seems  to  have  been  handed 
by  the  Bench  to  the  reporters,  to  be  published  by  them  for 
the  information  of  the  profession.  [^Rolfey  B. — The  judges 
requested  three  of  their  body  to  consider  how  this  matter 
might  be  best  regulated,  and  they  produced  that  order.]  It  is 
therefore  in  the  nature  of  a  rule  of  court.  And  its  terms 
are  the  same  in  effect  as  those  of  the  stat.  1  &  2  Vict,  c  1 10, 
8.  9,  and  it  should  therefore  receive  the  same  construction. 

(a)  8  M.  fir  W.  671. 
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1846,  Now^  upon  the  statute,  it  has  been  dedded  that  the  attor- 
ney for  the  plaintiff  cannot  attest  the  defendant's  execution 
of  a  cognoyit  or  warrant  of  attorney;  and  that  the  same 
rule  applies  to  the  agent  of  the  plaintiff's  attorney :  Mason 
V.  Kiddle  (a),  Pryor  v.  Swayne  (i).  [Parke,  B. — But  for  the 
case  of  Mason  v.  Kiddle,  I  should  have  doubted  whether  a 
mere  agent  such  as  this  could  in  any  sense  have  been  deemed 
the  attorney  of  the  plaintiff.]  If  that  case  be  good  law, 
^  this  document  was  not  properly  executed ;  and  if  so,  the 
order  made  on  the  production  of  it,  professing  as  it  does  to 
comply  in  terms  with  the  statute  and  with  the  rule,  ought 
to  be  set  aside.  Unless  the  judge  had  believed,  from  the 
terms  of  the  attestation,  that  the  rule  had  been  complied 
with,  he  would  not  have  made  the  order. 

Fabkb,  B. — The  order  which  has  been  referred  to  cer- 
tainly is  not  a  rule  of  court.  There  was  some  doubt  among 
the  judges  whether  orders  for  judgment  ought  to  be  made  on 
consents  of  this  kind,  but  it  was  thought  adyisable  to  sanction 
them,  <»  in  many  cases  they  might  prove  a  great  saving  to 
defendants ;  and  thereupon  the  order  in  question  was  drawn 
up  by  myself  and  my  Brothers  Wightman  and  Erie,  and 
posted  up  at  chambers.  It  is  not  a  rule  of  court,  but  merely 
a  regulation  amongst  ourselves,  to  govern  us  in  the  exercise 
of  our  discretion  in  making  those  orders  at  chambers.  Here 
the  consent  was  drawn  up  by  an  attorney  in  the  country 
who  may  have  known  nothing  of  this  regulation.  If  it  had 
been  a  rule  of  court,  it  would  have  been  his  duty  to  have 
known  of  it. 

BoLFE,  B.,  and  Pabre,  B.,  concurred. 

Rule  absolute  to  return  the  £150  improperly 
levied,  with  costs  as  to  that  sum;  discharged 
as  to  the  residue. 

(a)  5  M.  &  W.  613.  {b)  2  D.  &  L.  d7. 
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1846. 


Doe  d.  Llotd  and  Others  v.  Roe.  Mas^  7. 

I  HIS  waa  an  action  of  ejectment^  brought  by  the  plain-  Where  two 
tifiB  as  the  co-heirs  of  a  Mrs.  Ann  Jones,  who  died  in-  yend  lepante 
testate,  to  recover  certain  houses,   &c.  in  the  town  of  ^^*tment,  wch 
Llanrwst,  in  Denbighshire.     The  notice  at  the  foot  of  the  fc* j"*"?^,^' 
declaration  stated  the  premises  to  be  in  the  possession  of  lord,  the  one 
Samuel  Moulsdale,  Moses  Jones,  and  several  others.   Copies  the  premises 
of  the  declaration  and  notice  having  been  served  on  the  ^^t^*^* 
several  persons  in  possession,  an  agreement  for  a  consent  other  for  a  part 

01  theiUy  8peci> 

rule  was  delivered  to  the  attorneys  for  the  lessors  of  the  ficaiiy  named  in 
plaintiff,  on  behalf  of  William  Hall  and  Hannah  his  wife,  adTcrM'tiaw**^ 
who  were  thereby  made  defendants  as  landlords  for  the  the  Court 

\  ^         ^  ^  ordered  the 

whole  of  the  premises  comprised  in  the  declaration.    A  few  consent  rules  to 

days  afterwards,  another  agreement  for  a  consent  rule  was  oonfiuing  them^ 

delivered  to  the  attorneys  for  the  lessors  of  the  plaintiff,  on  ^^^^\^ 

behalf  of  Samuel  Moulsdale,  who  was  thereby  made  de-  **»«  premises  as 

.  were  really  in 

fendant,  as  landlord  for  certain  premises  specifically  men-  the  occupation 

tioned  in  the  rule,  being  the  whole  of  the  premises  claimed  or  ids  tmnu. 

in  the  ejectment,  except  a  house  and  shop  in  the  occupation 

of  Moses  Jones.     The  usual  landlord's  rules,  and  pleas  of 

not  guilty,  were  also  delivered.     It  appeared  that  Moses 

Jones  also  occupied  under  Moulsdale  an  outhouse,  to  which 

the  lessors  of  the  plaintiff  made  no  claim. 

In  this  state  of  the  cause,  J,  Brawn,  for  the  lessors  of  the 
plaintiff,  obtained  a  rule,  calling  upon  Samuel  Moulsdale, 
and  William  and  Hannah  Hall,  to  shew  cause  why  the 
consent  and  landlord's  rules  should  not  respectively  be 
amended,  by  confining  the  same  to  such  parts  of  the  pre- 
mises in  the  declaration  mentioned,  as  were  reaUy  in  the 
respective  occupations  of  the  said  Samuel  Moulsdale,  and 
William  and  Hannah  Hall,  or  their  actual  tenants;  and 
why  the  said  Samuel  Moulsdale,  and  William  and  Hannah 
Hall,  should  not  pay  the  costs  of  this  application. 
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1846.  Jervis  and  Webby  now  shewed  cause,  and  contended,  that 

the  case  was  analogous  to  the  old  practice  of  including  dif- 
ferent landlords  in  the  same  consent  rule;  and  that  there 
could  be  no  objection  in  law  to  both  these  parties  defending, 
on  separate  titles,  for  the  whole  or  for  the  same  parts  of  the 
premises,  if  they  thought  fit.  The  plea  of  not  guilty  in 
ejectment  bad  now  been  held  to  be  partible;  and  the  lessors 
of  the  phuntiff  would  have  their  costs  against  one  or  the 
other  of  the  parties  in  respect  of  such  part  of  the  premise 
as  they  did  not  prove  title  to. 

Pek  Curiam. — These  parties  do  not  concur  in  disputing 
the  plaintiff's  dmm  under  the  same  title;  they  are  at 
variance  between  themselves,  and  cannot  both  be  landkn!^ 
of  the  same  premises.  The  rules  ought,  therefore,  to  be 
amended,  by  confining  them  to  such  parts  of  the  preo(use9 
as  each  party  really  defends  for. 

The  rule  was  thereupon  ordered  to  be  made  absolute^ 
without  costs,  to  amend  the  consent  rule  delivered  by 
Moulsdale,  by  striking  out  of  it  the  name  of  Moses  Jones ; 
and  to  amend  the  consent  rule  delivered  by  Hall  and  wife, 
by  confining  the  same  to  the  house  and  shop  occupied  by 
Moses  Jones;  the  lessors  of  the  plaintiff  undertaking  to 
deliver  to  Moulsdale  a  particular  of  the  premises  sought  to 
be  recovered,  which  should  exclude  the  outhouse  held  under 
him  by  Moses  Jones. 

Rule  aooordingly. 
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1846. 

X  HIS  was  an  action  of  debt^  to  recover  from  the  defend-  In  an  affidavit 
ant,  as  one  of  the  directors  of  the  "  Trinidad  Great  Eastern  of  a^pienn***^ 
andSouth  Western  Railway  Company,"  the  sum  of  £13,  J^norohfdcr 
for  advertis'ements  inserted  in  the  "  Sunday  Times"  news-  **^^-  "  a  de- 
paper.   The  defendant  pleaded  in  abatement  the  non-joinder  aidence'waa  de- 
of  several  co-contractors.     In  the  aflSdavit  of  verification,  «  4^  Lo^dcs- 
the  residence  of  one  of  them,  Sir  George  Rich^  was  stated  »t««^BclpraYe. 
to  be  *'  43,  Lowndes-street,  Belgrave-square."  appeared  that 

he  was  residiog 
there  at  the 

Lush,  for  the  plaintiff,  had  obtained  a  rule  to  shew  cause  !ien«LtntT' 
why  the  plea  should  not  be  set  aside,  on  an  affidavit  statinsTt  J**®  ■?^'»  *>"* 

,  ,        .  ^    ,  1""*  "«»cc  gone 

thaty  at  the  tune  of  the  commencement  of  the  suit.   Sir  abroad;  that 
George  Rich  was  not  living  at  43,  Lowndes-street,  but  had  famiture  were 
some  time  before  left  it  and  gone  abroad;  and  that  the  OTde^urin'^Lo 
house,  No.  43,Lowndes-street,  was  the  property  of  Colonel  ^**  ^^  **<>«*« 

,  -11.1  ^  t  ,  furnished  for  a 

Austm,  and  then  m  the  care  of  a  person  who  was  endea-  few  months, 
^^.m.:^^  4^^  1^4-  :♦  ^^^^  **"  return 

VOUnng  to  let  it  from  abroad ; 

Affidavits  were  filed  in  answer,  from  which  it  appeared  *°**  ^**  ®.v  "^ 

*^*  occupying  it  as 

that  the  house  and  furniture  were  the  property  of  Sir  his  friend  and 
Greorge  Bich,  who  was  in  fact  residing  there  at  the  time  of  that  this  was  a 
the  commencement  of  the  suit,  but  had  since  gone  abroad  Icriptfonof^A.'s 
for  the  benefit  of  his  health,  and  was  endeavourinfic  to  let  j^^^^^ce,  with- 

^  in  the  sUt.  3  & 

the  house  furnished  for  a  few  months,  until  his  return,  and  4  will.  4,  c.  42, 

8.  8. 

that  Col.  Austin  was  occupying  it  merely  asthe  friend  and    '  i^e 


**  rest- 


guest  of  Sir  Geoi^  Rich.     On  the  6th  of  May,  a^'LTttirt 

Statute  means 
.  -I    T     1         ****  domicile  or 

Jervis  shewed  cause  agamst  the  rule,  and  contended,  that  home  of  the 
the  affidavit  stated  with  "  convenient  certainty,"  within  the  ^"^' 
meaning  of  the  3  &  4  WilL  4,  c.  42,  s.  8,  the  residence  of 
Sir  George  Rich,  and  that  no  other  place  of  residence  could, 
imder  the  circumstances,  properly  be  given. 

Lush,  contr^  insisted  that  the  affidavit  ought  to  indicate 

o  o  2 
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1846.         some  place  where  the  party  might  be  fomid  by  the  plain- 
Lambb        ^^  ^  ascertain  the  truth  of  the  plea;  and  that  here  it  did 
V-  not  clearly  appear  that  Sir  George  Rich  had  any  intention 

of  returning  to  this  house  as  a  place  of  residence. 

The  Court  took  time  to  look  into  the  affidavits,  and  now 

Pollock,  C.  B.,  said : — We  are  all  of  opinion  that  the 
residence  here  stated  was  the  true  residence  of  Sir  George 
Rich,  within  the  meaning  of  the  statute,  which  requires  it 
to  be  stated  on  affidavit  to  verify  a  plea  in  abatement. 
Although  he  was  not  living  there  at  the  time,  the  house 
and  furniture  were  his ;  and,  imder  the  circumstances,  the 
statute  has  been  sufficiently  complied  with.  The  residence 
mentioned  in  the  statute  must  be  read  in  the  sense  of  a 
man's  home.  The  rule  will  therefore  be  discharged,  but 
without  costs. 

Parke,  B. — It  means  damicik  or  home;  and  tlus  house 
certainly  appears  to  have  been  Sir  George  Rich's  home. 

Platt,  B. — I  was  at  first  led,  by  the  language  of  the  act 
of  Parliament,  to  a  contrary  opinion;  but,  on  looking  at 
the  cases  which  were  decided  before  the  passing  of  that  act, 
namely,  Newton  v.  Verbecke  (a),  and  Taylor  v.  Harrison  (ft), 
I  agree  with  the  rest  of  the  Court.  The  statute  intended 
to  enjoin  that  to  be  done,  which  the  Courts  before  directed 
to  be  done. 

Rule  dischaiged. 

(fl)  I  Y.  &  J.  257.  (h)  4  B.  &  Aid.  93. 
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O'Brien  v.  Clement. 

X  HIS  was  an  action  for  an  alleged  libel,  published  in  the 
"Bell's  Life  in  London"  newspaper.  The  defendant  had 
obtained  a  judge's  order  for  pleading  several  matters ;  viz. 
first,  not  guilty ;  secondly,  a  justification  as  to  a  part  of  the 
libel ;  and  thirdly,  a  special  plea  of  an  apology,  and  pay- 
ment of  money  into  court,  under  the  stat  6  &  7  Vict.  c. 
96,  s.  2  {a). 

Lush  haying  obtained  a  rule  to  shew  cause  why  the  order 
and  rule  of  Court  drawn  up  thereon  should  not  be  amended, 
on  the  ground  that  the  special  plea  given  by  the  statute 
ought  not  to  be  allowed  to  be  pleaded  to  a  cause  of  action 
which  was  covered  by  the  general  issue — 


MayB. 

In  an  action  for 
a  libel  published 
in  a  newspaper, 
the  spedu  plea 
of  apology  and 
payment  into 
Court,  gi^en  b j 
the  stot.  6  &  7 
Vict  c  96,  s.  2, 
cannot  be  plead- 
ed along  with 
not  guilty  to 
the  same  part 
of  the  declara- 
tion* 


(a)  Which  enacts,  'Hhat,  in  an 
action  for  libel  contained  in  any 
pablic  newspaper  or  other  period- 
ical publication,  it  shall  be  com- 
petent to  the  defendant  to  plead 
that  such  libel  was  inserted  in 
such  newspaper  or  other  periodi- 
cal publication,  without  actual 
malice,  and  without  gross  negli- 
gence, and  that  before  the  com- 
mencement of  the  action,  or  at 
the  earliest  opportunity  after- 
wards, he  inserted  in  such  news- 
paper or  other  periodical  publica- 
tion, a  full  apology  for  such  libel ; 
or,  if  the  newspaper  or  periodical 
publication  in  which  the  said 
libel  appeared,  should  be  ordi- 
narily published  at  intervals  ex- 
ceeding one  week,  had  offered 
to  publish  the  said  apology  in 
any  newspaper  or  periodical  pub- 
lication, to  be  selected  by  the 
plaintiff  in  such  action; — that 
every  such  defendant  shall,  upon 
filing  such  plea,  be  at  liberty  to 


pay  into  court  a  sum  of  money, 
by  way  of  amends,  for  the  injury 
sustained  by  the  publication  of 
such  libel;  and  such  payment 
into  court  shall  be  of  the  same 
effect,  and  be  available  in  the 
same  manner  and  to  the  same 
extent,  and  be  subject  to  the 
same  rules  and  regulations  as  to 
the  payment  of  costs  and  the  form 
of  pleading,  except  so  far  as  re- 
gards the  pleading  of  the  addi- 
tional facts  hereinbefore  required 
to  be  pleaded  by  such  defendant, 
as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  ac- 
tions in  which  it  is  lawful  to  pay 
money  into  court  under  an  act 
of  the  3  &  4  Wm.  4,  intituled 
*  An  act  for  the  further  amend- 
ment of  the  law  and  the  better 
advancement  of  justice;'  and  that 
to  such  plea  to  such  action  it 
shall  be  competent  to  the  plaintiff 
to  reply  generally,  denying  the 
whole  of  such  plea.' 


99 


V. 

Clkment. 
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1846.  Jervis  and  C.  Clark  now  shewed  cause. — These  pleas  are 

O'Bribn  °^^  inconsistent.  This  statute  gives  to  defendants  in  libel  a 
form  of  special  plea  before  unknown.  It  consists  of  several 
parts ;  first,  the  statement  that  the  libel  was  inserted  in  the 
paper  without  actual  malice  or  gross  negligence;  secondly, 
that  the  defendant  afterwards  published  a  full  apology; 
thirdly,  the  payment  into  court  of  amends :  and  the  general 
effect  of  the  defence  is,  to  shew  that  the  libel  compbuned  of 
was  not  published  maliciously, — which  is  the  essence  of  the 
action.  The  payment  into  court  under  the  stat.  3  &  4 
Will.  4,  c.  42,  8.  21,  and  the  rule  of  Trin.  T.  I  Vict,  is  of 
a  very  different  nature.  In  all  the  cases  there  provided  for, 
the  right  of  action  is  complete  on  proof  of  some  act  done ; 
but  in  cases  of  libel  the  jury  have  also  to  consider  whether 
the  act  done — the  publication  of  the  libellous  matter — ^was 
malicious,  and  are  to  be  satisfied  of  a  bad  intention  on  behalf 
of  the  defendant.  This  plea  of  payment  into  Court,  there- 
fore, as  it  does  not  admit  a  malicious  publication,  may  stand 
with  the  general  issue.  Tender  of  amends  to  a  justice  or 
other  officer  is  pleadable  together  with  not  guilty. 

Lush,  contr^  was  stopped  by  the  Court. 

Parke,  B. — It  seems  to  me  that  we  ought  not  to  allow 
this  special  plea  together  with  the  general  issue ;  for  if  we 
were,  and  the  verdict  for  the  general  issue  should  be  for  the 
defendant,  there  would  be  a  difficulty  as  to  the  judgment. 
What  would  become  of  the  damages  paid  into  Court?  be- 
cause the  special  plea  would  shew  on  the  record  a  cause  of 
action  in  respect  of  which  the  plaintiff  ought  to  recover 
them.  In  assumpsit,  you  cannot  plead  non-assumpsit  and 
a  plea  of  tender  together.  It  is  true,  that  in  an  action 
against  a  justice  of  the  peace,  he  may  plead  not  guilty 
and  also  a  tender  of  amends ;  but  the  reason  is,  that  there 
the  tender  does  not  admit  a  debt.  If  the  plaintiff  refuses 
the  sum  tendered  as  amends,  he  has  no  remedy  for  it  after- 
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wards ;  so  that  there  the  pleas  are  not  inconsistent  The  1846. 
plea  of  tender  of  amends  is  not  in  denial  of  the  cause  of  o'Erien 
action,  but  shews  an  act  dohe  before  action  which  bars  the  clem»kt 
remedy.  The  plaintiff  must  elect  whether  he  will  accept 
the  amends  offered*  and  if  he  refuaeSy  it  is  his  own  fault  if 
he  is  barred.  The  only  respect  in  which  pajrment  of  money 
into  court  under  this  statute  differs  from  a  payment  into 
court  in  cases  under  the  new  rules,  is  that  those  rules  give 
a  general  plea»  applicable  to  all  cases  except  such  as  are 
therein  specified ;  whereas  this  statute  makes  that  general 
form  insufficient,  in  cases  to  which  the  statute  applies ;  and 
if  you  pay  money  into  court  under  it,  you  must  bring  your 
case  within  the  description  of  libel  to  which  it  refers.  The 
intention  plainly  was  to  extend  to  certain  actions  of  libel 
the  benefit  of  the  plea  of  payment  of  money  into  court,  as  it 
existed  in  other  forms  of  action.  I  ought  to  observe,  how-> 
ever,  that  Mr.  Clark  is  mistaken  in  saying,  that  no  action 
for  libel  can  be  maintained  without  proof  of  a  malicious  in- 
tention. Everything  printed  or  written,  which  reflects  on 
the  character  of  another,  and  is  published  without  lawful 
justification  or  excuse,  is  a  libel,  whatever  the  intention  may 
have  been ;  and  under  the  general  issue  the  defendant  may 
deny  the  publication  of  the  alleged  libel,  or  shew  that  it 
was  not  of  an  injurious  naturci  or  shew  that  it  was  published 
on  some  lawful  occasion. 

The  rule  will  therefore  be  absolute  to  amend  the  order 
and  role  of  Court,  by  confining  the  general  issue  to  such 
part  of  the  declaration  as  the  plea  of  jiayment  into  court 
does  not  apply  to. 

KoLFE,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute  accordingly. 
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184G. 

Gumming  v.  Bedborough  (a). 

Where  a  tenant  AsSUMPSIT,     The  first  count  of  the  declaratioii  was 

tax  assessed  on  framed  upon  a  special  agreement,  whereby  the  defendant, 

uld^Usto  ^  ^^  ^^  alleged,  in  consideration  that  the  plaintiff  would 

deduct  it  in  his  Borrender  to  him  a  term  of  years  in  a  portion  of  certain  pre- 

next  payment  ... 

of  rent,  he  can-  mises  which  he  held  as  tenant  to  the  defendant,  and  would 

recover  the  assign  to  him  the  furniture  and  effects  in  that  part  of  the 

S^""*JSrf  to  <l®™fl«d  premises,  of  the  value  of  £300,  the  defendant  agreed 

the  use  of  the  to  withdraw  a  distress  for  rent,  and  to  pay  over  to  the  plain- 

landlord* 

tiff  the  balance  of  the  £300,  after  satisfaction  of  the  rent, 
and  of  the  taxes  due  in  respect  of  the  premises ;  and  the 
breach  was  for  non-payment  to  the  plaintiff  of  such  balance, 
amounting  to  £90.  There  were  also  counts  for  money  had 
and  received,  for  money  paid,  and  on  an  account  stated. 

The  defendant  pleaded  non-assumpsit,  and  a  set-off  for 
use  and  occupation,  &c. 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  summer 
assizes  for  Berkshire,  1845,  it  appeared  that  the  plaintiff 
was  tenant  to  the  defendant  of  three  houses,  Nos.  5,  6,  and 
7,  Clarence  Crescent,  Windsor.  In  January,  1845,  an  ex- 
ecution was  put  into  the  house  No.  6,  at  the  suit  of  one 
Millard.  The  defendant  thereupon  claimed  from  the  sheriff 
an  arrear  of  rent  which  was  due  to  him,  amounting  to  d£l40« 
After  some  discussion,  a  compromise  was  come  t6,  whereby 
it  was  agreed  that  Millard  should  take  to  the  furniture  of 
the  house  No.  6,  valued  at  about  d£300,  in  satisfaction  of 
his  debt,  and  should  pay  the  defendant  £100  in  satisfaction 
of  his  rent ;  and  that  Millard  should  become  the  tenant  of 
the  house  to  the  defendant,  instead  of  the  plaintiff.  On  the 
following  day,  January  15th,  the  defendant,  hearing  that 
another  execution  was  about  to  be  put  into  the  house  No. 
7,  distrained  on  Nos.  5  and  7,  for  £185  rent,  due  at  Christ- 

(a)  Decided  in  Hilary  Vacation  (Feb.  7)* 


Bbdboeouoh  . 
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mas,  1844;  and  a  written  agreement  was  thereupon  entered  1846. 
into  between  the  plaintiff  and  the  defendant,  the  purport  of  ^"^"^ 
which  was,  that  the  furniture  in  No.  7  should  be  taken  to  _  <^* 
hj  the  defendant,  at  the  estimated  value  of  d£295,  from 
which  the  amount  of  the  rent,  and  a  further  sum  of  d£20  (in 
consideration  of  the  defendant's  taking  to  the  house  No.  7, 
without  notice),  were  to  be  deducted,  leaving  a  balance  of 
£90,  which  the  defendant  was  to  retun  as  security  for  the 
payment  of  the  rent  thereafter  to  become  due  for  No.  5, 
and  of  any  rates  and  taxes  then  due  in  respect  of  any  ot 
the  three  houses.  The  Lord  Chief  Justice  ruled,  that  the 
agreement  alleged  in  the  first  count  of  the  declaration  was 
not  proved  by  this  evidence ;  it  was  contended,  however, 
that  the  plaintiff  was  entitled,  on  the  count  for  money  paid^ 
to  a  verdict  for  the  sum  of  6/.  14«.  4|^.,  which  was  the 
amount  of  several  payments  made  by  the  plaintiff  for  pro- 
perty tax,  in  respect  of  the  three  houses,  for  the  period  be- 
tween October,  1842,  and  April,  1844,  which  he  had  not 
deducted  out  of  any  subsequent  payments  of  rent^  and  for 
which  no  provision  had  been  made  in  the  agreement.  The 
defendant's  counsel  contended,  that  the  payment  of  these 
sums  was  to  be  considered,  under  the  circumstances,  as 
voluntary  on  the  part  of  the  plaintiff,  and  that  they  could 
not  be  recovered  back  in  this  action:  and  Denby  v.  Moore  (a) 
was  cited.  The  Lord  Chief  Justice  was  of  that  opinion, 
and  directed  "a  verdict  for  the  defendant,  giving  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  him  for  6/.  14«.  4^. 

Li  last  Michaelmas  Term,  Whatehy  obtained  a  rule  nisi 
accordingly,  against  which 

F»  y.  Lee  and  BramweU  now  shewed  cause. — There  is 
no  foundation  for  the  argument,  that  the  plaintiff  was  en- 
titled to  recover  back  this  sum  as  money  paid  to  the  use  of 
the  defendant.  The  Property  Tax  Act,  5  &  6  Vict  c.  35, 
s.  60,  Schedule  (A),  No.  4,  Eule  9,  (which  is  in  the  same 

(a)  1  B.  &  Aid.  123. 
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1846.         tenns  as  the  46  Geo.  3,  c.  65,)  enacts,  that  "  the  occupier 
CvMMiMo      ^^  ^^y  lands,  &&,  being  tenant  of  Uie  same,  and  paying  the 

*•  said  duties,  shall  deduct  so  much  thereof  in  respect  of  the 

Bboborouob. 

rent  payable  to  the  landlord  for  the  time  being,  as  a  rate  of 
7d.  for  every  20«.  thereof  would,  by  a  just  proportion, 
amount  unto,  which  deduction  shall  be  made  out  of  the 
first  payment  thereafter   to   be  made  on  account  of  rent 

and  the  tenant  paying  the  said  assessment  shall 

be  acquitted  and  discharged  of  so  much  money,  as  if  the 
same  had  actually  been  paid  unto  the  person  to  or  for  whom 
his  rent  shall  have  been  due  and  payable."  The  tenant, 
therefore,  is  not  entitled  to  make  the  deduction  until  the 
rent  becomes  due  and  is  paid  thereafter.  If,  then,  this  set* 
tlement  between  the  parties  amounted  to  a  payment  of  rent, 
the  plaintiff  should  then  have  deducted  the  amount  of  these 
assessments :  Denby  v.  Moore  ;  if  it  did  not,  then  the  time 
for  making  the  deduction  has  not  yet  arrived.  [Polloek, 
C.  B. — The  property  tax  is  assessed  upon  the  land;  Uie 
landlord,  being  out  of  possession,  is  not  personally  liable ; 
if  the  tenant  fails  to  pay  the  tax,  there  are  no  means  of 
getting  it  from  the  landlord.  Alderson,  B.— In  Deniy  v. 
Moorey  Abbott^  J.,  and  Holroydy  J.,  consider  the  payment  of 
the  tax  by  the  tenant  as  payment  of  so  much  of  the  next 
rent  due  by  him  to  the  landlord ;  if  so,  the  payment  after- 
wards of  the  full  rent  might  entitle  him  to  receive  back  the 
surplus  as  money  had  and  received;  but  here,  upon  the 
agreement,  it  does  not  appear  that  the  landlord  has  been 
overpaid ;  we  do  not  know  whether  he  did  not  actually  pay 
the  property  tax.  Flatty  B. — ^Besides,  the  payment  to  the 
tax  collector  does  not  relieve  the  landlord  from  any  pay- 
ment ;  how  then  is  it  money  paid  to  his  use  ?  JParkey  B. — 
There  is  no  implied  request  by  the  landlord  to  the  tenant  to 
pay  it]  No;  the  payment  is  not  in  dischaige  of  any  ob. 
ligation  of  the  landlord.  Suppose  A.  let  a  house  to  B.,  and 
B.  sublet  it  to  C,  C.  to  D.,  and  D.  to  E.,  at  rack  rents ; 
£.  is  forced  to  pay  the  property  tax ;  D.  is  not  liable  at  all 
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for  ity  yet  he  ia  io  allow  it  in  the  first  instance : — surely  it  1846. 
could  not  be  money  paid  to  bis  use^  when  eventually  it  cummino 
would  never  come  out  of  his  pocket.  The  landlord  cannot  „  *' 
refuse  to  deduct  it  from  the  next  rent;  he  would  be  a 
wrong*doer  thereby^  just  as  much  as  if  he  were  to  receive 
the  whole  rent  when  part  had  been  paid.  Indeed,  the  103rd 
section  of  the  act  imposes,  for  such  refusal,  a  penalty  of 
iE50.  This  case  cannot  be  decided  in  favour  of  the  plaintiff 
without  overruling  DenJby  v.  Moore;  for  when  the  Court 
there  decided  that  payment  of  this  tax  by  the  tenant  was 
part  payment  of  the  rent,  they  in  effect  decided  that  it  was 
not  money  paid  to  the  use  of  the  landlord.  So,  where  the 
tenant  had  paid  the  property  tax,  it  was  held  that  he  had  a 
right,  in  an  action  brought  against  him  for  use  and  occupa- 
tion, to  deduct  it  at  the  trial:  Baker  v.  Davis  {a).  [Parke, 
B. — Franklin  v.  Carter  {b)  aUo  shews,  that,  in  covenant 
for  rent,  the  defendant  may  plead  the  payment  of  property 
tax  in  bar  of  so  much  of  the  demand.] 

But»  further,  it  does  not  appear,  in  point  of  fact,  that  the 
landlord  has  received  the  amount  of  these  assessments* 
Suppose  the  rates  and  taxes  due,  at  the  time  of  the  agree*- 
ment,  amounted  to  d£90  and  more,  then  the  defendant 
would  not  receive  any  of  the  current  quarter's  rent.  [Parke, 
B. — ^Yott  say,  non  constat  that  the  £90  would  pay  the 
accruing  rent,  plus  the  rates  and  taxes  then  due,  plus  the 
property  tax  paid.]  Yes ;  that  is  left  entirely  in  doubt  upon 
the  facts  of  the  case. 

WhaJteley  and  VouUs,  contriL — If  the  action  of  money 
paid  will  not  lie  for  the  tenant  who  pays  the  property  tax 
under  such  circumstances,  how  is  he  to  get  back  the  money? 
[Parke,  B. — It  does  not  follow,  that,  if  money  paid  will  not 
lie,  there  is  no  other  remedy.]  It  is  a  fallacy  to  suppose 
that  it  is  a  payment  of  re:nJt;  it  is  payment  of  a  tax  which  is 

(a)  3  Cainpb.474.  (6)  1  C.  B.  760. 
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1846.  payable  in  the  first  instance  by  the  occupier,  and  repay- 
CuKMiNo  able  to  him  by  the  landlord.  The  ground  of  decision  in 
Bbdbobouob.  ^^^^  ^'  Moore  was,  that  the  payment  of  the  whole  rent,  at 
the  time  when  it  was  in  the  tenant's  power  to  have  deduct- 
ed the  amount  of  the  tax,  was  a  voluntary  payment  by  him, 
and  therefore  the  amount  of  the  tax  could  not  be  reco- 
vered back  by  him  in  an  action  for  money  had  and  received 
But,  in  Graham  y.  Tate  (a),  where  the  tenant  of  premises 
under  a  lease  agreed  to  pay  all  taxes,  except  the  property 
tax,  which  the  landlord  agreed  to  allow,  but  afterwards 
distrained  and  sold  for  the  whole  rent,  without  making  such 
allowance,  knowing  that  the  tenant  had  paid  the  tax  to  the 
collector,  it  was  held  that  the  tenant  might  recover  the 
amount  from  the  landlord  in  an  action  for  money  had  and 
received.  [^Alderson,  B. — To  make  the  cases  parallel,  you 
should  shew  that  the  plaintiff  here  has  paid  the  whole  rent.] 
He  has  done  so.  When  the  agreement  was  come  to  no  rent 
was  due ;  the  rent  previously  payable  had  been  satisfied  by 
the  distress.  In  Spragg  v.  Hammond  (b),  where,  on  a  distress 
being  made  for  the  whole  rent,  a  deduction  for  land  tax  was 
refusedy  and  protested  against  by  the  tenant,  who,  neverthe- 
less, continued  to  pay  the  tax  for  five  years  afterwards, 
without  renewing  the  objection  as  to  the  non-liability,  this 
was  rightly  held  to  be  a  voluntary  payment.  Andrew  v. 
Hancock  (e)  is  to  the  same  effect  But  here  the  payment 
was  not  voluntary  on  the  part  of  the  plaintiff;  it  was  made 
under  a  mistake  of  facts,  and  at  a  time  when  no  rent  was 
due  from  him. 

Pollock,  C  B. — ^I  am  of  opinion  that  this  rule  ought  to 
be  discharged^  [His  lordship  stated  the  facts  of  the  case, 
and  continued:]  The  special  agreement  alleged  in  the  de- 
claration was  not  proved  by  the  evidence,  and  the  Lord 

(a)  1  M.  &  Selw.  609.  (ft)  2  Brod.  &  B.  59. 

(c)  1  Brod.  &  B.  37- 
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Chief  Jii8tioe»  being  of  opinion  that  the  amount  of  the  pro-         1846. 
perty  tax  paid  by  the  plaintiff  could  not  be  recovered  back      cummiko 
in  this  action,  directed  a  verdict  for  the  defendant  on  all  the   _      «• 

•  ,  ,  ,     .       Beoborouoh. 

issues,  subject  to  a  motion  to  enter  a  verdict  for  the  plaintiff 
for  62.  14:8.  ^id.,  the  amount  of  the  property  tax,  on  the 
count  for  money  paid.  I  abstain  &om  giving  any  opinion 
in  this  case,  whether  money  paid,  or  money  had  and  received 
would  lie  to  recover  back  the  amount  of  the  tax,  if  not  de- 
ducted, as  it  ought  to  be,  out  of  the  next  rent ;  because, 
in  this  case,  the  plaintiff's  remedy,  if  any,  was  upon  the 
special  agreement,  and  that  only ;  if  he  has  no  remedy  under 
it,  he  has  none  at  aU.  By  that  agreement,  the  rights  of 
the  respective  parties,  arising  upon  the  whole  transaction, 
were  r^ulated;  and  the  plaintiff  having  agreed  that  the 
defendant  should  retain  the  £90  as  a  security  for  the  ac- 
craing  rent,  and  for  the  rates  and  taxes  then  due  in  respect 
of  ^  premises,  he  cannot  claim  to  recover  back  any  part  of 
it  until  they  are  satisfied. 

Parke,  B. — ^I  think  this  is  a  very  dear  case.  In  the 
first  place,  I  am  of  opinion  that  the  tenant,  after  he  has 
paid  the  property  tax,  and  omitted  to  deduct  from  the  next 
rent,  cannot  sue  the  landlord  for  the  amount.  He  is  not 
in  the  situation  of  having  paid  money  to  the  use  of  the 
landlord,  but  in  that  of  a  tenant  who  has  paid  rent  in  ad- 
vance. The  transaction  between  these  parties  in  January, 
1845,  was  in  the  nature  of  a  compromise,  and  thereby  all 
demands  were  settled  up  to  that  time ;  and  the  plaintiff  did 
not  then  claim  to  be  entitled  to  deduct  the  property  tax. 
Not  having  done  so,  he  cannot  recover  it  back,  either  as 
money  paid,  or  money  had  and  received. 

Alderson,  B. — If  an  action  for  money  paid  wiU  not  lie 
in  this  case,  the  plaintiff  is  out  of  court.  Money  had  and 
received  would  not  lie,  because  it  is  not  shewn  that  the 
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1846.        rent  was  overpaid  at  all.    It  either  is  a  voluntary  payment, 
CuMMiiro     ^^  ^*  ^  ^^  payment  at  alL 

V. 

P1ATT5  B. — This  tax  is  assessed  upon  the  occupier ;  he  is 
bound  to  pay  it;  and  the  tenant's  remedy  is  to  recompense 
himself  out  of  the  next  rent.  The  money  paid  by  him  for 
the  lax  is  paid  in  part  satisfaction  of  the  rent ;  and  how 
can  money  paid  in  part  satisfaction  of  the  rent,  be  paid  to 
the  use  of  tlie  landlord  ?  Agidn,  how  can  it  be  money 
had  and  received  to  the  use  of  the  plaintiff?  Where  a  ten- 
ant has  voluntarily  paid  the  whole  rent,  and  afterwards 
pays  a  landlord's  tax,  even  then  he  cannot  have  an  action  for 

money  had  and  roceived. 

Rule  discharged. 


April  28.  RoDGERs  &  Another  v.  Maw. 

Where  the  UEBT  on  bond,  in  a  penalty  of  £4000,  conditioned  for 
Zde^l  piM  ^f  ^^  payment  of  £2000  by  instalments.  Pleas,  non  est 
set  off,  pleaded  factum,  and  a  set-off;  on  which  issues  were  joined.     The 

to  the  whole  '  ^  ^  •*  ^ 

declaration,  causc  was  tried  before  Jftolfe,  B.,  at  the  Spring  Assizes  at 

the  plaintiff's  Liverpool,  1844,  when  a  verdict  was  taken  for  the  plain- 

actTo^^hc  dL!  *^^®*  damages  £1725,  subject  to  a  motion  to  reduce  the  da- 

fendant  can-  mac^cs.     A  rule  was  accordingly  obtained  for  that  purpose, 

not  have  a  yer-  °  ,   .     -rf  m 

diet  on  the  and  the  case  was  argued  in  Easter  Term,  1844,  by  Martin 
amoant  proved,  ^^^  Crompton  for  the  plaintiff,  and  by  Knowles  and  CowUng 
farrodurtion°of  ^^^  *^®  defendant  The  facts  and  arguments  sufficiently 
damages.  appear  from  the  following  judgment,  which  was  now  de- 

The  plaintiff    ,.  ,  , 

and  the  defend-  livered  by 
ant  were  part- 
ners.   They 

dissolved  the  partnership,  the  plaintiff  agreeing  to  take  all  the  debts  of  the  firm  upon  himself, 
and  to  release  the  defendant  from  liability,  and  the  defendant  giving  him  a  bond  for  a  certain 
sam  payable  by  instalments.  The  plaintiff  £ukd  to  pay  a  debt  doe  fhmi  the  firm,  wbereapon 
the  creditors  sued  the  de*'endant,  and  obtained  jadgment,  and  issned  a  fi.  fa.,  under  which  the 
sheriffs  seised  and  sold  the  defendant's  goods,  and  out  of  the  proceeds  paid  the  debt. 

Semble,  that,  in  an  action  on  the  bond,  the  defendant  was  entitled  to  set  off^  as  money  paidt 
the  sum  so  paid  by  the  sheriff. 
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PQU4OCK9  C.  B. — This  was  an  action  on  a  bond,  with  a  1846. 
penalty  of  £4000,  conditioned  for  the  payment  of  £2000 
by  different  instahnents.  At  the  trial  before  my  Brother 
Bolfey  at  the  Liverpool  Spring  Assizes,  1844,  it  appeared 
that  the  defendant  pleaded  a  set-off,  on  which  issue  was 
joined.  The  periods  of  payment  had  all  elapsed,  and 
£1725  remained  due,  which  was  claimed  in  the  action. 

The  defendant's  set-off  arose  under  these  circumstances : 
The  two  plaintiffs  and  the  defendant  had  been  partners. 
They  agreed  to  dissolve  the  partnership  in  1840 ;  the  two 
plaintiff  agreed  to  take  all  the  debts  on  themselves,  and  to 
release  the  defendant  from  all  liability  as  to  the  joint  con- 
cern; and  this  was  the  consideration  for  the  bond  upon 
which  the  action  was  brought.  We  have  no  doubt  that 
this  amounted  to  a  covenant  to  pay  the  debts,  and  that,  as 
between  the  plaintifis  and  the  defendant,  the  defendant  be- 
came surety  only.  The  plaintiffs,  however,  did  not  pay  all 
the  debts ;  but  the  defendant  was  sued,  with  them,  by  the 
holder  of  a  bill  for  £1730,  dated  in  September,  1839,  drawn 
by  one  of  the  plaintiffs  of  the  firm.  Before  this  action  was 
brought,  the  defendant  had  paid  to  the  holder  of  the  note 
three  sums  of  £500,  £500,  aud  £60,  amounting  to  £1060; 
and  a  sum  of  £448  had  been  paid  by  the  sheriff,  under  an 
execution  against  the  defendant's  goods,  in  an  action  at  the 
suit  of  the  holder  of  the  note.  At  the  trial,  a  verdict  was 
taken  for  the  sum  claimed  in  the  action,  viz.  £1725,  and 
leave  was  reserved  to  the  defendant  to  move  to  reduce  that 
amount  to  216/.  6«.  Id,,  or  such  sum  as  the  Court  should, 
under  the  circumstances,  direct.  Mr.  Knawk$  accordingly 
obtained  a  rule  to  shew  cause  in  Easter  Term,  1844,  which 
was  argued  before  my  Brothers  Gumey  and  Rolfey  and  my- 
self, in  the  same  Term. 

Two  points  were  made  on  behalf  of  the  plaintiffs  First, 
that,  as  the  set-off  proved  did  not  cover  the  plaintiffs'  de- 
mand, the  plea  was  disproved,  and  could  not  avail  in  re- 
duction of  damages;   2ndly,  that,  as  part  of  the  set-off 
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1846.  consisted  of  money  levied  under  an  execution  against  the 
defendant's  goods,  and  not  paid  by  the  defendant  directly  in 
money,  it  could  not  be  made  the  subject  of  set-off  as  money 
paid  :  and  the  case  of  Moore  y.  Pyrhe  (a)  was  cited  as  an 
authority  on  that  point. 

With  respect  to  the  first  point,  there  is  no  set-off  at  com- 
mon law ;  it  is  merely  under  the  statutes  of  set-off;  and  the 
question  turns  upon  the  construction  which  those  statutes 
have  received,  or  ought  to  receive.  The  first  statute  is  the 
2  Geo.  2,  c  22,  s.  13,  amended  and  made  perpetual  by  the 
8  Geo.  2,  c.  24,  ss.  4  &  5.  The  expression  in  the  last  act, 
that ''  in  case  the  plaintiff  shall  recover  in  any  such  action 
or  suit,  judgment  shall  be  entered  for  no  more  than  shall 
appear  to  be  truly  and  justly  due  to  the  plaintiff,  after  one 
debt  being  set  agidnst  the  other,  ftc,"  imports  that  a  set- 
off, if  pleaded  and  proved,  shall  prevail  in  reducing  the 
amount,  though  it  may  not  wholly  cover  the  phdntiffi'  de- 
mand. In  Collins  v.  Collins  (&),  Lord  Mans/ieldy  on  the 
argument,  threw  out  that  a  set-off  under  the  8  Geo.  2,  must 
have  the  same  effect  as  payment  under  8  &  9  Will.  3,  c. 
II;  and  when,  after  deliberation,  the  Court  gave  judgment, 
it  was  expressly  held  that  a  set-off  was  equivalent  to  actual 
payment,  and  that  a  balance  must  be  struck,  as  in  equity 
and  justice  it  ought.  We  believe  this  exposition  of  the 
statute  has  been  acted  upon  ever  since  in  Westminster 
Hall,  and  has  not  been  doubted,  unless  the  mistaken  re- 
port of  the  case  of  Thick  v.  Tuck,  in  7  Dowl.  P.  C.  373, 
more  correctly  reported  in  5  M.  &  W.  109,  is  an  excep- 
tion. It  is  contended  for  the  plaintiff,  that  if  the  plea  of 
set  off,  pleaded  to  the  whole,  does  not  in  proof  cover  the 
whole,  it  will  avail  nothing,  and  not  only  the  defendant 
cannot  have  a  verdict  to  the  extent  of  the  set-off  proved, 
(which  is  undoubtedly  correct,)  but  the  set-ofl^  though 
proved,   cannot  operate  in  reduction  of  damages.      We 

(a)  11  East,  62.  (ft)  2  Burr.  820. 
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think  this  cannot  be  supported  upon  authority  or  on  prin-  1846. 
ciple.  The  case  of  Tuck  v.  TWA  (a),  cited  for  the  plaintiff 
firom  7  DowL  873,  shews  that  the  defendant  cannot  have  a 
verdict  on  the  plea  of  set-ofl^  imless  the  plea  covers  the 
plaintiff's  demand,  either  as  it  stood  originally,  or  as  re- 
duced by  some  other  plea ;  but  it  is  no  authority  for  depriv- 
ing the  defendant  of  the  benefit  of  the  set-off  in  reduction  of 
damages ;  for,  according  to  the  report  in  Meeson  &  Welsby, 
(stated  by  the  counsel  in  the  case  to  be  a  correct  report,) 
this  benefit  was  expressly  allowed.  In  Cousins  v.  Pad*- 
don  (&),  it  was  held  that  the  plea  of  set-off  was  not  now  to 
be  construed  strictly:  and  in  Moore  v.  ButUn  (c),  it  was 
held  that  a  plea  of  set-off  was  not  divisible ;  and  that,  if  it 
failed  to  cover  the  demand,  the  plaintiff  was  entitled  to  a 
verdict  on  the  whole  plea.  But  there  is  nothing  in  that 
case,  or  in  any  of  the  cases,  to  shew  that  the  defendant 
might  not  have  the  benefit  in  reduction  of  the  damages, 
although  the  plea  was  found  against  him ;  and,  in  giving  the 
judgment  of  the  Court  in  that  case.  Lord  Denman  says, 
*'  though  the  plea  is  no  bar  to  the  action,  the  residue  might 
reduce  the  damages.''  In  Thick  v.  Tucky  the  set-off  was 
allowed  at  the  trial  to  reduce  the  damages,  though  the 
Court  would  not  enter  a  verdict  for  the  amount  proved; 
and  in  Baines  v.  Butcher  {d)y  the  same  course  was  adopted. 
We  are  therefore  clearly  of  opinion,  that,  as  to  the  sums 
actuaUy  paid,  the  set-off  must  avail  in  reducing  the  da- 
mages. 

With  respect  to  the  other  point,  it  is  certainly  decided, 
in  Moore  v.  I)/rhey  that  where  the  goods  of  a  party  taken 
as  a  distress  for  rent,  which  ought  to  have  been  paid  by  an- 
other, were  actually  sold,  the  party  injured  could  not  re- 
cover as  for  money  paid,  though  he  might  have  maintained 
such  an  action,  had  he  paid  the  rent  in  money  under  the 

(a)  6  M.  &  W.  109.  (c)  7  Ad.  &  £U.  695;  2  N.  &  P.  436. 

(6)  2  C,  M.  &  R.  647.  {d)  9  C.  &  P.  726. 

VOL.  XV.  H  H  M.  W. 
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1846.  pressure  of  the  dbtress^  instead  of  allowing  his  goods  to  be 
sold :  see  Exall  ▼.  Partridge  (a).  The  present  case  is  not 
precisely  the  same :  here  the  defendant's  goods  were  taken, 
not  under  a  distress^  but  under  a  writ  of  fi.  fa.^  which  di- 
rects the  sheriff  to  make  of  the  defendant's  goods  in  that 
action  '*  so  much  money  :^  and  the  sheriff  has  so  done;  he  has 
made  money  of  the  d^ndant's  goods^  and  therewith  has 
paid  the  dum  in  the  action.  The  redress  for  money  paid 
is  much  more  simple  and  beneficial  than  a  spedal  action 
upon  the  case;  of  which  this  is  an  instance.  Here  the 
plaintiffs  are  suing  on  the  consideration  for  their  jHComise  to 
indemnify,  and  the  defendant,  it  is  contended,  cannot  set 
off  the  money  paid  by  the  produce  of  his  goods  in  conse- 
quence of  the  breach  of  that  promise.  We  cannot  see 
upon  what  principle  a  man  may  not  set  off  money  paid  by 
the  produce  of  his  goods,  as  well  as  money  paid  indirectly^ 
without  any  sale  of  his  goods.  If  a  man's  goods  aire  taken 
by  an  act  of  trespass,  and  are  subsequently  sold  by  die 
trespasser,  and  turned  into  money,  he  may  maintain  tres- 
pass for  the  forcible  injury ;  or,  wdving  the  foroo,  he  may 
maintain  trover  for  the  wrong;  or,  wuving  the  tort  alto- 
gether, he  may  sue  for  money  had  wA  received.  In  this 
case,  the  surplus  of  the  sale,  after  paying  the  debt^  would 
clearly  belong  to  the  party,  and  he  might  sue  the  dieriff  aa 
for  money  had  and  rec^ved;  and  if  with  the  reudue  the 
sheriff  has  paid  a  debt  that  the  plainti£&  were  bound  to  pay, 
we  think  it  is  at  least  doubtful  whether  it  be  not  more  in 
the  spirit  of  the  law  that  a  set-off  should  be  allowed  in  such 
a  case,  than  that  a  party  should  be  driven  to  a  special 
action.  In  Merryweather  v.  Nixon  (£},  an  action  had  been 
brought  against  two  defendants  for  a  tort,  and  the  damages 
recovered  were  levied,  as  the  report  statei^  wholly  on  the 
plaintiff,  and  he  sued  as  for  money  paid.  It  was  decided 
that  no  contribution  could  be  claimed  as  between  wrong- 

(a)  8T.  R.d(>8.  {b)  Id.  186. 
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doers ;  but  neither  at  the  trial,  nor  on  the  motion^  was  it        18^* 
suggested  that  the  action  would  not  lie,  because  the  money 
was  leviedf  and  notpaidf  if  that  was  the  fact,  as  may  be  col- 
lected, though  not  with  certainty^  from  the  report    Lord 
Ket^^an,  in  that  case,  said  there  was  a  clear  distinction  be- 
tween tort  and  assumpsit;  and  intimated  that  the  action 
mi^t  have  been  maintained,  if  the  action  had  been  one  of 
contract^  and  not  tort:  and  it  may  be  observed,  that  this 
case  was  not  cited  at  the  bar,  or  noticed  by  the  Court, 
in  Moore  y.  Pyrke.     With  respect  to  the  necessity  of 
actual  payment  of  money,  it  may  be  remarked,  that  al- 
though, in  Maxwell  v.  Jameeon  (cr),  it  was  held  that  giving 
a  bond  to  pay  is  not  equivalent  to  payment,  yet  in  Barclay 
▼•  Gooch  (&),  Lord  Kenyan  decides,  that,  if  a  surety  satisfied 
and  extinguished  the  debt  of  the  principal  by  pyfing  a  note 
which  was  accepted  as  payment,  he  might  maintain  an  ac- 
tion for  money  pdd  before  the  note  was  due.    Upon  the 
wh<rie,  we  think  there  is  so  much  doubt  in  applying  the 
case  <^  Moore  ▼•  Pyrke  to  the  present  case,  or  in  the  prin- 
dple  of  that  decision,  that  we  think  an  opportunity  ought 
to  be  given  to  the  defendant  (if  he  desires  it)  to  put  this 
upon  the  record  by  special  verdict  or  bill  of  exceptions, 
which  can  easily  be  done  by  arrangement  between  the 
partaeat 

The  case  stood  over  for  this  purpose,  but  it  was  after- 
wards compromised. 


(a)  2  B.  &  Aid.  61.  (h)  2  Esp.  671. 
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April  29.  Doe  d.  Haw  v.  E ables  and  Another. 

Deriw  u  foi-  -^^  pursuance  of  an  order  of  Plait^  B.,  made  on  the  26th 

iowi:y<<ldu.  May^  1845,  by  consent,  in  the  above  cause,  the  following 

^eeu  as  M-  case  was  stated  for  the  opinion  of  thtB  Court 

booKhold  John  Haw,  being  seised  in  fee  simple  of  certain  freehold 

^le^'foni-  houses,  situate  in  Hoxton,  in  the  county  of  Middlesex,  in 

tore,  pUte,  remainder  expectant  upon  the  decease  of  Martha  Sunpecm, 

wearing^  *PP^  .,  ,,  ,  ■»  r 

rei,  and  other  who  survived  him,  made  his  will,  bearing  date  the  14th 

^^  Iq  ,Qy  March,  1844,  and  duly  executed,  in  the  following  words : — 

Kt^h^.  "In  the  name  of  God,  Amen.     I,  John  Haw,  of  Na  5, 

after  become  Stapd-street,  in  the  parish  of  St  Mary  Magdalen,  Ber- 

unto  my  wife  mondsey,  in  the  borough  of  Southwark,  in  the  county  of 

qneatii  to  J.'p.  Surrey,  being  of  sound  mind,  do  hereby  make,  publish,  and 

Mddto*bJr^at  ^^^^^^  ^^  ^^  ^  ™7  '^^  ^^  ^^^  testament,  and  do  dispose 
the  death  of  my  of  aU  my  effects  as  follows : — All  my  household  goods,  live 

my  wife  after  stock,  fumiture,  plate,  wearing  apparel,  tmd  other  effects  at 

l^tto^vMorrj^  this  time  in  my  possession,  or  that  hereafter  become  my 

h^lTdb^ha^  /w()perty,  unto  my  dearly  beloved  wife,  Jane  Haw.     I  do 

no  daim  what-  further  bequeath  to  Jane  Parker  the  sum  of  £200,  to  be 

to  aell  or  dia- '  P^id  to  her  at  the  death  of  my  wife.     But  if  my  beloved 

^t  df  £^}ro-  ^^*  *^^  °^y  decease,  see  good  to  marry,  her  second  husband 

perty  now  or  shall  have  uo  daim  whatsoever,  that  is,  to  sell  or  dispose  of 

hereafter  may  »     »  ^      . 

be  in  my  poa-  any  fart  of  the  property^  now  or  may  be  hereafter  tn  my  pos^ 
^lOMfe  ram    f^*9um.    But  the  above  sum  of  £200  shall  be  pud  to  Jane 

be wddto^J^P  ^^^'^^^  ^^  ^^^  **™®  ^^  ^7  wifc's  marriage.  And  I  do 
at  the  time  of  declare  this  to  be  my  last  will  and  testament.  And  I  do 
liage :"  appoint  my  dearly  beloved  wife,  Jane  Haw,  to  be  my  sole 

PoK  ^  B.,  e^®c«*rix  hereto." 
?^  ?^*  ^:'        "^c  testator  had  not,  at  the  time  of  making  his  wilL  or  at 

Parke,  B.,  dia-  ^  ®  ,  .  , 

ientiente.thata  the  time  of  his  death,  any  estates  or  real  property  of  which 
fee  in  real  he  was  to  comc  into  possesfflon  at  a  future  period,  except  the 
pflunbT  UiU^  houses  of  which  he  was  seised  in  fee  in  remainder,  as  before 
deTite.  stated.     The  lessor  of  the  plcuntiff  is  the  widow  of  the  tes- 

tator, John  Haw.     The  defendants,  one  of  whom  is  the 
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heir-at-law  of  John  Haw,  are  in  possession  of  the  houses  in        1846. 
question. 

If  the  Court  shall  be  of  opinion  that  the  testator's  estate 
in  remainder  in  the  houses  in  question  passed  by  the  will  of 
John  Haw,  the  judgment  is  to  be  in  favour  of  the  lessor  of 
the  plaintiff.  If  the  reverse,  tiie  judgment  to  be  in  favour 
of  tiie  defendants. 

The  question  for  tiie  opinion  of  the  Court  is,  whether 
or  not  the  testator's  estate  in  remainder  in  those  houses 
passed  by  the  will  of  John  Haw  to  his  widow. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  21)  by 

fFoUan,  for  the  plaintiff. — The  real  estate  in  remainder 
passed  by  this  devise  to  the  widow  of  the  testator.  There 
are  many  cases  to  shew  tiiat  the  word  "  effects''  may  be  con- 
strued to  pass  real  property ;  and  here  it  is  obvious  on  the 
whole  of  the  will,  that  the  testator  did  not  intend  to  die 
intestate  as  to  any  part  of  his  property.  He  begins  by 
stating  his  intention  to  dispose  of  **all  his  effects;"  and 
when  he  afterwards  uses  the  word  "  property,"  that  is 
grammatically  referable  to  tiie  last  preceding  words,  '*  other 
effects,"  and  is  to  be  taken  as  being  used  in  the  sense  which 
is  l^ally  attributable  to  it.  It  means,  in  substance,  *^  what- 
ever property  I  have,  or  may  hereafter  have,  I  give  to  my 
wife."  The  subsequent  proviso,  in  case  of  the  i^marriage 
of  the  wife,  confirms  this  view ;  for  there,  referriii|g  to  tiie 
same  property  which  he  had  previously  given  to  his  wife, 
he  says  tiiat  the  second  husband  shall  have  no  claim  *^  to 
sell  or  dispose  of  any  part  of  the  property'^  that  then  was, 
or  tiiereafter  should  be,  in  his  possesion.  The  intention, 
therefore,  is  manifest  upon  tiie  whole  will;  and  that  being 
so,  the  word  ^^  effects  "  will,  in  conformity  with  the  autiioiv 
ities,  be  held  to  pass  the  real  estate. — He  dted  Marquis  of 
TiU^field  V.  Homca8tU{a)i  Jackson  v.  Hoganib)^  Doe  d. 

(a)  2  Jurist,  610.  {h)  Cowp.  299 ;  3  Bro.  P.  C,  SSO. 
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1846.  Chileott  v.  Wkite{a)y  Doe  d.  Wall  t.  LanglandM{b),  Doe  d. 
Evana  v.  Evans (c).  Doe  d.  Tqfield  v.  Tqfield{d),  Doe  d. 
Morgan  v.  Morgan {e\  Doe  d«  JSicA  v.  Dring^f)^  and  l>0f 
d.  Andrew  ▼•  Laimchbury(g), 


Eailbs. 


Jervis,  for  the  heir-alrlaw. — The  heir  it  to  be  diabherited 
only  by  dear  and  unequivocal  words.  No  doubt  there  are 
cases  which  decide  that  the  word  **  effects^  may  be  stnuned 
to  carry  the  real  estate,  where  the  intentioa  so  appears  from 
all  the  other  parts  of  the  will:  but  it  is  equally  clear  that 
its  primd  facie  meaning  is  penonaUg,  Here  Um  testator, 
being  at  the  time  of  making  his  will  the  owner  of  both  per- 
sonal and  real  estate,  disposes  of  ^all  his  effibota^"  and  then 
goes  on  to  enumerate  the  kind  of  efifocts  he  means,  namely, 
his  *^  household  goods,  live  stock,  furniture,  plate,  wearing 
apparel,  and  other  effeots,^  that  is,  ejusdem  generis  with 
those  spedfied.  Then  he  includes  in  the  bequest  all  eflbcts 
of  the  same  kind  which  may  hereafter  became  his  propertg 
— that  is^  of  which  he  may  herei^r  becoiae  ihe  owner  or 
proprietor.  It  is  an  established  rule,  that  in  sudi  a  case 
such  words  as  ''other  effects^"  feUowing  aa  enumeration  of 
particular  effects,  are  to  be  construed  to  mean  effects  of  the 
same  kind :  GalUere  v.  Moos  (A).  It  is  not  a  dispositaon  of 
his  eflfects  generally.  Nor  does  the  subsequent  part  of  the 
wiU  oonflict  with  this  construction;  the  woids  ''property 
now  or  hereafter  in  my  possession"  mean  merely  "the 
things  which  now  are  or  shall  hereafter  become  mine,  of  the 
kind  before  mentioned.'* — He  then  proceeded  to  eommeni 
upon  the  authorities  cited  for  the  plaintiff,  relyiog  strongly 
on  Doe  d.  ERek  y.  Drina :  and  cited  also  Doe  d.  HurreB  t. 


(a)  1  East,  38.  633. 

(b)  14  Bast,  730.  (/)  2  M.  &  Selw.  448. 

(c)  9  Ad.  &  £.  719 ;  1  P.  &  D.  (y)  11  East,  290. 

^2.  (A)  9  B.  &  Cr.2e7;  4  Man.  A 

(d)  11  East,  246.  R.  468. 

(e)  6  B.  &  C.612 ;  9  D.  &  R. 
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HwrreU  (a).  Doe  d  Bwrny  v.  Rout  {b)j  WUkinMon  t.  Mary-         1846. 
land{c\  Marquis  of  Hertford  y.  Lord  Lawther{d),  Trafford 
▼.  Berrige{e\  JBbiham  v.  ShOton  {J),  TtmeweU  Y.Brkms  (y), 
and  J2oe  d.  Belling  ▼.  Veud  (A). 

^FotKm,  in  reply  {{). — Doe  d.  HurreU  y.  Hurrell  simply 
decided  that  the  word  *^  estate"  was  controlled  by  its  asso- 
ciation with  ^'effects  on  my  farm."  In  Doe  v.  Bout,  words 
sufficient  to  pass  real  estate  were  expounded  by  the  testa- 
tor's other  woidsy  used  in  the  last  clause  of  the  will.  The 
same  is  the  case  here.  None  of  the  other  cases  dted  for  the 
defendant  have  any  direct  bearing  on  the  present  question. 
In  GaWers  y.  Moss,  the  Court  did  not  apply  any  strict  rule 
of  construction,  such  as  '^  noscitur  a  sociis^"  as  in  a  deed, 
but  only  came  to  the  conclusion,  on  the  whole  context  of  the 
will,  that  the  testator  did  not  intend  to  pass  mortgaged 

estates. 

Cur.  ady.  yult. 

The  learned  Judges  differed  in  opinion,  and  now  deliyer- 
ed  their  judgments  seriatim. 

Platt,  B. — This  action  of  ejectment  was  brought  by 
Jane  Haw,  to  recoyer  certain  freehold  houses  at  Hoxton, 
claimed  by  her  as  a  devisee  under  the  will  of  John  Haw, 
her  deceased  husband.  The  will  was  in  these  terms :  [His 
Lordship  read  it]  At  the  time  of  executing  this  will,  and 
at  the  time  of  the  death  of  the  testator,  he  was  seised  of 

(a)  6  B.  &  Aid.  18.  other  defendant,  who  was  a  tnu- 

(i)  7  Taoat.  80.  tee  in  poflsesncMs  of  the  premisee, 

(e)  Cro.  Cor.  147 ;  1  RoL  Abr.  and  had  appeared  and  pleaded 

834.  separately  by  another  attorney, 

(<^)  7  Bear.  I.  and  claimed  to  be  also  heard; 

(e)  1  Eq.  Cas.  Abr.  201.  bttt  the  Court  ruled  that  he  had 

(/)  15  Ves.  819.  no  right  to  be  heard,  inasmuch 

Iff)  2  Atk.  102.  as  one  and  the  same  question 

(A)  2  N.  R.  214.  only  was  raised  upon  the  case  by 

(t)  WhaSeley  appeared  for  the  both  the  defendants. 
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1846.  the  hoases  in  remainder,  expectant  on  the  decease  of  Martha 
Simpson ;  and  the  question  in  the  cause  was,  whether  his 
interest  therein  passed  by  the  will  to  the  widow. 

A  devise  should  be  more  favourably  expounded  than  a 
deed,  to  pursue,  if  possible,  the  will  of  the  devisor,  who,  for 
want  of  advice  or  learning,  may  have  omitted  the  l^al  or 
the  proper  phrases.     Thus,  a  fee  may  be  pven  without 
words  of  inheritance,  and  an  estate  tail,  without  words  ap* 
propriate  to  that  estate  by  a  will:  so,  an  estate  may  pass  by 
mere  implication,  without  any  express  words ;  as  where  a 
man  devises  lands  to  his  heir-at-law  after  the  death  of  his 
wife,  she  shall  have  the  estate  for  life  by  implication,  al- 
though no  estate  be  given  to  her  in  express  terms.     The 
instrument  is  emphatically  termed  the  testator's  wiU,  and  is 
entitled  to  receive  a  favourable  interpretation,  and  as  near 
to  his  mind  and  intention  as  may  be  consistently  with  the 
forms  of  law.     The  maxim  of  law  is,  '^  voluntas  ultima  tes- 
tatoris  est  perimplenda  secundum  veram  interpietationem 
suam.''    The  mind  and  intent  of  the  testator  must  be  col- 
lected from  the  terms  of  the  instrument  itself,  as  explained, 
if  apparently  ambiguous,  by  the  nature  and  state  of  his  pro- 
perty ;  and  words  not  only  inapplicable  to  but  opposed  to  the 
application  of  real  property,  have,  when  explained  by  other 
parts,  or  by  the  general  context  of  the  will,  been  deemed 
sufficient  to  pass  this  property.     Thus,  in  Doe  d.  TqfUld  v. 
Tqfield^  ihi^  words  ^'personal  estate,"  so  explained,  were 
deemed  to  be  sufficient  for  the  purpose.     The  question  in 
this  case  is,  what  did  the  testator  intend  to  dispose  of  by 
the  description  ^'  all  my  effects ;"  whether  the  subject  of  in- 
tended disposition  was  real  or  personal.     This  must  be  col- 
lected from  the  terms  of  the  whole  will,  coupled  with  the 
nature  and  state  of  the  property  of  which  the  testator  had 
this  power  to  dispose.    ^'  Benignas  faciendse  sunt  interpreta- 
tiones,  propter  simplidtatem  laicorum,  ut  res  magis  valeat 
quam  pereat;  et  verba  intentioni,  non  e  contra,  debent  in- 
servire."   Had  the  word  ^^  effects  ^  stood  alone,  and  without 
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the  means  of  ezplanatioo,  the  authorities  would  forbid  its  1846. 
being  extended  so  as  to  include  the  real  estate ;  but  the  con- 
text of  the  whole  will^  in  this  particular  case,  induces  me  to 
think  that  the  testator  used  the  word  ^^  effects  "  as  synony- 
mous with  the  word  property y  and  that*  in  using  the  words 
'^  or  which  hereafter  becomes  my  property,"  he  contemplated 
a  disposition  of  the  remainder  in  question,  treating  it  as  a 
contingent  interest,  and  not»  as  one  skilled  in  the  law  would 
haye  done,  as  a  vested  interest,  expectant  on  the  determina- 
tion of  a  particular  estate.  This  view  is  confirmed  by  his 
words  in  describing  the  estate,  the  sale  of  which  by  an  after- 
taken  husband  of  his  widow  he  forbids,  as  ^^  property  which 
thereafi;er  might  be  in  his  possession."  It  seems,  therefore, 
to  me,  that  what  the  testator  meant  to  be  collected  from 
the  different  clauses  of  the  will,  as  explained  by  the  na- 
ture and  state  of  the  property  over  which  he  had  a  dispos- 
ing power,  was  to  devise  and  bequeath  the  whole  of  that 
property,  and  that  the  will  should  be  read  as  if  the  word 
<«  property"  had  been  used  instead  of  the  word  ^*  effects," 
and  the  words  *'or  which  may  be  hereafter  in  my  posses- 
sion," instead  of  **  hereafter  to  become  my  property."  The 
will  would  in  that  case  have  been  unambiguous  altogether, 
and  would  have  run  plainly  in  these  terms : — **  I  do  dispose 
of  all  my  property  as  follows : — All  my  household  goods, 
plate,  furniture,  and  other  property,  at  this  time  in  my  pos- 
session, or  which  may  hereaft;er  be  in  my  possession,  unto 
my  dearly  beloved  wife  Jane  Haw,  &c. ;  but  if  my  beloved 
wife,  after  my  decease,  think  good  to  marry,  her  second 
husband  shall  have  no  claim  whatever  to  sell  or  diq>08e  of 
any  part  of  the  property  now  or  which  may  be  hereaftier 
in  my  possession."  If  this  is  a  correct  mode  of  dealing  with 
this  will,  the  judgment  of  the  Court  of  Queen's  Bench  in 
Doe  V.  Langlands  (a),  and  in  Doe  d.  Morgan  v.  Morgan  {b\ 
and  the  judgment  of  the  Vice-chancellor  of  England  in 

(a)  U  East,  370.  (6)  6  B.  &  C.  512 
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1846.  Parkin  v.  Rniffht  (a),  are  authorities  to  shew  that  the  re- 
mainder  in  fee  would  pass  bj  such  a  devise.  1 11ieref<Mne 
think  the  judgment  should  be  for  tlie  plaintiff. 

Parke,  B. — ^The  only  question  m  this  case  is,  whether  a 
remainder  in  fee  in  certain  houses,  of  which  a  testator  died 
seised,  passed  by  his  will  to  his  widow.  I  am  of  opinion 
that  it  did  not.  The  will  is  as  follows :  [His  Lordship 
stated  it]  The  words  used  in  a  will  are  primft  ftcie  to  be 
understood  in  their  ordinary  sense,  and  th^:^  is  no  doubt 
that  the  meaning  of  the  word  ^  effects"  is,  in  common  par- 
lance, confined  to  personal  things ;  and  it  has  been  judicially 
decided  to  bear  that  meaning,  unless  the  context  shews  that 
the  testator  used  it  in  a  more  oomprehensiye  sense.  This 
was  held  by  all  the  Court  of  King*8  Bench,  in  the  cases  of 
Caw\field  ▼.  Gilbert  (&),  and  of  Doe  ▼.  Lanfftands  (c); 
and  although,  aocor£ng  to  the  report  of  die  case  of  77i« 
Marquis  of  Titchfkld  v.  Homcastle  (d)y  Lord  Lanffdak 
i^pears  to  hare  thought  that  the  word  might  originally 
have  been  constraed  to  embrace  all  the  effscts,  real  and  per- 
sonal, of  a  man^B  industry,  he  does  not  intimate  any  opimon 
that  the  decisions  ought  not  to  be  abided  by. 

Assuming,  then,  Uiat  the  word  **  effects "  will  not  pass 
real  estate,  unless  die  context  shews  that  the  testator  in* 
tended  that  it  should,  the  sole  question  remains,  whether  die 
other  parts  of  this  will  shew  that  intention  so  clearly  as  to 
dimnherit  the  heir-alrlaw,  who  is  entitled  to  all  whidi  the 
testator  does  not,  by  express  words  or  necessary  implication, 
give  to  another.  I  diink  there  are  no  words  which  suffi- 
ciently indicate  such  an  intention. 

He  disposes  of  all  his  effects  "  a$  follows^ — so  dwt  what 
follows  is  only  the  disposition  of  what  he  terms  '*  effects.* 
The  words — **  all  my  household  goods^  liye  stodc,  fumitnr^ 


(a)  10  Jurist,  23.  (e)  14  East,  430. 

(f)  3  East,  610.  (<0  2  Jurist,  610. 


Eaklvs. 


KASTEK  TBBM,   9  VICT.  457 

plate,  wearing  apparel,  and  other  tfftcU,  now  in  mj  pos-         1846. 
session,  or  that  may  hereafler  become  mj  property,  unto  my  jj^^ 

wife  Jane  Haw,"  carry  the  case  no  fiirther;  only  such  ^'effects"  ^^ 
as  are  or  may  be  his  property  pass.  Then  the  testator  pro-  _  «. 
oeeds  to  add,  that  if  his  wife,  after  his  decease,  see  good  to 
marry,  *'  her  second  husband  shall  have  no  claim  to  sell  or 
dispose  of  any  part  of  the  property  now  or  hereafler  in  my 
possession."  These  words  mean  only,  that  whatever  pro- 
perty is  left  to  the  wife,  shall  be  held  by  her  to  her  sole  and 
separate  use,  independent  of  any  future  husband.  The 
words  may  be  applied  to  personal  as  well  as  real  estate,  and 
carry  the  case  no  further.  Tlie  '^  property*'  means  only  the 
property  before  devised,  thai  is,  ^'effects"  merely. 

I  am  therefore  of  opinion  that  the  remainder  did  not  pass^ 
and  that  our  judgment  ought  to  be  for  the  defendant. 

Pollock^  C.  B. — The  question  in  this  case  turns  upon 
the  meaning  which  is  to  be  put  upon  the  word  ^^  effects,"  as 
appearing  in  the  present  will.  The  strongest  case  that  was 
cited  on  the  argument,  on  the  meaning  of  the  word  ^^  effects" 
in  a  wiU,  is  the  case  of  Doe  d.  Hick  v.  Dringy  which  I  ap- 
prehend remains  untouched  by  any  subsequent  decision,  and 
is  a  case  binding  on  us  as  an  authority.  In  that  case  it  was 
decided,  that  a  devise  of  ^^  all  and  singular  my  effects  of  what 
nature  or  kind  soever,"  does  not  pass  the  real  estate,  where  it 
cannot  be  collected  from  the  other  parts  of  the  will  that  such 
was  the  testator's  intention.  Now,  on  reading  this  will,  I 
certainly  should  not  conceive  that  the  testator  intended  to 
give  his  wife  the  estate  of  which  he  was  seised  in  fee  sim- 
ple in  remainder  expectant  on  the  decease  of  Martha  Simp- 
son. He  says,  ^^  I  dispose  of  all  my  effects  as  follows :" — I 
think  these  words  mean  his  personal  estate,  and  not  the  real 
as  well  as  the  personal  estate : — and  having  thus  declared,  in 
the  introductory  part  of  the  will,  that  he  disposes  of  all  his 
effects,  which  I  read  "  personal  effects,"  he  says,  "  All  my 
household  goods,  live  stock,  furniture,  plate,  wearing  apparel. 
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jy^'  ^      and  other  effects  at  this  time  in  mj  possesfflon,  or  that  here- 
after may  become  my  property,  unto  my  dearly  beloved  wife, 
Jane  Haw."  It  seems  to  me,  that,  in  addition  to  tiie  will  pro- 
fessing in  the  beginning  to  deal  only  with  the  personal  pro« 
perty,  there  is  the  additional  argument  derived  fiom  this,  that 
the  words  *'  other  effects  "  follow  the  enumeration  of ''  house- 
hold goods,  live  stock,  furniture,  plate,  and  wearing  apparel;" 
and  therefore,  a  fortiori,  are  to  be  considered  as  meaning  per- 
sonal property  only.  He  goes  on  to  say,  that  all  these  things 
in  his  possession,  ^'or  that  may  hereafter  become  my  pro- 
perty," that  is,  things  of  tiiat  description  that  he  may  be- 
come entiUed  to,  are  to  go  to  his  dear  wife ;  and  then  he  be- 
queaths, at  her  death,  a  l^acy  of  £200,  or,  if  she  shall  many, 
to  be  paid  immediately  on  her  marriage.    It  seems  to  me, 
therefore,  that  the  word  ''effects,"  although  undoubtedly  it 
mayt  if  the  words  to  be  found  in  the  will,  as  connected  with 
the  state  of  the  property  of  the  testator,  warrant  that  in- 
terpretation, be  sufficient  to  pass  real  property,  is  in  the 
present  instance  to  be  confined  to  its  natural  and  legal  mean- 
ing, and  that  there  are  no  words  in  the  will  to  extend  it 
beyond  that,  nor  any  drcumstances  to  be  coupled  witii  the 
words,  to  create  an  opinion  that  the  testator  intended  to  pass 
any  thing  beyond  his  personal  property.     Even  if  I  were 
asked  to  entertain  any  speculation  on  that  subject,  my  judg- 
ment is  clearly  that  he  did  not  intend  to  pass  anything  more 
than  the  personal  property. 

There  will  therefore  be  judgment  accordingly  for  the 
defendant 

Judgment  for  the  defendant 
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1846. 

Collins  v.  Hopwood.  .    .,  ^^ 

Ajml29. 

xj£BT  for  penalties. — The  declaration  alleged^  that  here-  The  London 
toforcy  and  within  three  calendar  months  next  before  the  2  wm.  4  c. 
commencement  of  this  suit,  to  wit*  on  &c.,  the  defendant,  !"^*  '*  ^^> 

'  ,  /   imposes  ape- 

then  being  a  seller  of  and  dealer  in  coals,  carrying  on  his  naity  not  ez- 

business  at  a  certain  wharf,  within  the  distance  of  twenty-  the  seUer  of  ^'^ 

five  miles  firom  the  General  Post  Office,  in  the  city  of  ^ki£j2S7 

London,  to  wit,  at  &c.,  at  the  wharf  aforesaid,  bargained  ^  ^^^^  <^- 

,      cient,  on  its 

and  sold  to  the  plaintiff,  at  his  request,  for  &c,  a  certain  being  weighed 
large  quantity  of  coals,  in  a  quantity  exceeding  5601bs.  in  ^  ^^^tT^ 
weight,  to  wit,  &c.,  to  be  delivered  to  the  plaintiff  as  pur-  ^j^  **"!Li 
chaser  thereof,  in  sacks,  and  not  in  bulk,  and  then  sent  sacks  are  sent 
from  the  said  wharf  in  a  certain  cart  a  large  quantity  of  chaser  at  t^' 
coals,  in  twenty  sacks,  as  and  for  the  said  quantity  so  bar-  Sctomcou "' 
gained  and  sold  as  aforesaid,  to  a  certwi  place,  then  being  ^^^^t  ^^  P^ 
the  house  of  the  plaintiff,  within  the  city  of  Westminster,  incurred  in  re- 
in the  said  county,  to  wit,  &c,  to  be  delivered  at  the  first-  ^c/inVeight, 
mentioned  place  to  the  said  plamtiff  as  the  purchaser  ^^Usm  aT- 
thereof,  and  then  also  sent  and  caused  to  be  delivered  to  ficient;  and 
the  said  plaintiff,  as  such  purchaser,  immediately  on  the  serenteen  sacks 
arrival  of  the  said  coals  at  the  last-mentioned  place,  and  defident^i^t 
before  the  unloading  of  the  same,  a  certain  paper  or  ticket,  ***•  penalties 

Y  *^  *  were  recoTer- 

purporting  to  contain  a  statement  of  the  number  of  sacks  able  bj  action 

80  sent  as  aforesaid,  and  of  the  weight  of  the  coals  in  each  of  the  sape- 

and  every  of  such  sacks,  according  to  the  exigency  of  the  "oi^^J^uid- 

statute  in  such  case  made  and  provided;  and,  by  the  said  ings- 77, which 

^  ,  ''  .  .      directs  that  all 

paper  or  ticket  so  delivered  as  aforesaid,  and  which  said  penalties  im- 
paper  or  ticket  was  directed  to  the  said  plaintiff,  and  signed  ^^tm>t Lceed- 
by  the  said  defendant  as  the  seller  of  the  said  coals,  and  by  ^^^l  '^ 
one  J.  C,  as  the  carman  delivering  the  same,  the  said  plain-  recoTcred  be- 
tiff  was  required  to  receive,  &c  [setting  it  out] ;  and  the  the  peace, 
phuntiff  further  saith,  that  he  did  thereupon  require  the 
said  J.  C,  then  being  such  carman  delivering  the  same  as 
aforesaid,  then  to  weigh  successively  seventeen  of  the  said 
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1846,         twenty  sacks  of  coab  contained  in  the  said  cart,  and  so  sent 
CoLLfKs       ^^^  delivery  as  aforesaid^  together  with  the  coals  therein 
HopwooD      respectively,  and  afterwards  in  like  manner  to  weigh  suc- 
cessively the  said  seventeen  sacks  without  any  coals  therein, 
according  to  the  exigency,  &c.,  and  that  the  plaintiff  then 
procured  the  attendance  of  an  indifferent  and  credible  per- 
son, altogether  disinterested  in  the  said  matter,  to  wit,  &c., 
to  be  present  at  the  weighmg  of  such  coals;  and  the  pkin- 
tiff  further  saith,  that  the  said  several  sacks,  with  the  coals 
therein,  were  then  and  there,  before  the  house  of  the  plaintiff, 
weighed  successively  by  the  said  J.  C.  in  the  presence  of 
the  plsdntiff  and  A.,  of  &c.,  then  being  such  indifferent  and 
credible  person  as  aforesaid,  according  to  the  exigency,  &c.; 
and  that,  upon  the  weighing  of  every  such  sack,  it  hap- 
pened, and  the  fact  was,  that  each  and  every  such  sack, 
together  with  the  coals  therein,  weighed  less  than  224lbs., 
to  wit,  &c.,  and  that  the  said  several  sacks  did  not  nor  did 
any  or  either  of  them  contain  224lbs.  net  of  coals  each 
respectively,  but  on  the  contrary  contuned,  &c.,  contrary  to 
the  form  of  the  statute,  &c ;  whereby  and  by  force*  &c., 
the  defendant,  then  being  such  seller  as  aforesaid  in  manner 
aforesaid,  forfeited  for  his  said  offence  the  sum  of  £5  for 
every  such  sack  of  coals  so  found  deficient  as  aforesaid,  then 
and  there  amounting  in  the  whole  to  the  sum  of  j£85. 
Breach,  in  non-payment  of  the  said  sum  of  j£85. 

To  this  declaration  there  was  a  general  demurrer;  and 
the  marginal  note  stated  the  point  of  law  to  be,  that  the 
penalties  for  which  the  declaration  proceeded  are,  under  the 
provisions  of  the  statute  1  &  2  Will.  4,  c  76,  which  imposed 
these  penalties,  recoverable  only  before  a  justice  of  the 
peace,  and  that  an  acticm  of  debt  does  not  lie. 
Joinder  in  demurrer. 

Scotiandy  for  the  defendant  (April  27). — The  question  in 
this  case  turns  on  the  construction  of  the  57th,  77th,  and 
85th  sections  of  the  local  and  personal  act,  1  &  2  Will.  4, 
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c.  IxxyL    The  57th  section  imposes  the  penalties  for  which         1846. 
the  declaration  proceeds;  and  the  words  used  are,  that  '^the      ^^^^ 
seller  or  sellers  of  such  coals  shall, /br  every  suck  sack  of  codU     „    «• 

,  HOPWOOD* 

that  shall  be  found  deficient,  forfeit  and  pay  any  sum  not  ex^ 
ceedhiff^ye  pounds.  By  that  section,  therefore,  a  discretion- 
«y  power  to  mitigate  the  penalties  ifl  dearly  given.  Then, 
by  the  77th  section,  it  is  enacted,  that,  **  all  fines,  penalties, 
&C.,  by  this  act,  or  by  virtue  of  the  powers  and  authorities 
thereof  imposed,  &c.,  fwi  exceeding  twenty-Jvoe  paundsy  shall 
be  sued  for  within  one  calendar  month  after  the  offence  or 
offences  committed,  and  all  such  fines,  penalties,  &c,  shall 
be  levied  and  recovered  before  any  justice  or  justices  of  the 
peace,"  &c.  In  the  present  case,  the  amount  of  the  penal- 
ties, under  the  discretiouary  power  given  by  the  57th  sec* 
tion,  might  not,  in  the  aggregate,  exceed  the  sum  of  £25; 
the  jurisdiction,  therefore,  given  to  magistrates  by  the  77  th 
section,  applies  here.  Even  if  the  deficiency  in  the  seven- 
teen sacks  be  looked  upon  as  constituting  but  one  offence, 
still,  as  the  amount  of  the  penalty  is  made  not  merely  to 
dq)end  on  the  number  of  the  sacks,  but  may  be  reduced  at 
discretion,  the  case  falls  within  the  magistrate's  jurisdiction. 
In  the  case  oi  Reeve  v.  Poole  {a)^  which  was  an  action  on  a 
former  coal  act,  repealed  by  the  1  &  2  Will.  4,  c.  Ixxvi,  to 
recover  penalties  for  selling  one  description  of  coals  for  an- 
other, the  distinction  between  the  case  where  a  discretion 
as  to  tiie  penalties  is  given,  and  where  no  such  disoretion 
exists,  is  pointed  out.  There,  Abbott,  C.  J.,  referring  to 
two  sections  of  the  act,  the  one  giving  by  way  of  penalty 
*'any  sum  not  exceeding  40#.,''  and  the  other  directing  tiiat 
*'all  penalties,  not  exceeding  £20,"  should  be  sued  for  be- 
fore a  magistrate,  says,  that ''  where  a  statute  gives  a  dis- 
cretionary power  of  mitigating  penalties,  it  is  a  general  rule 
that  there  the  legislature  must  be  taken  to  have  int^ided  to 
place  the  matter  under  the  jurisdiction  of  the  justices  of  the 

(a)  4  B.  &  C.  166. 


tr. 

HOPWOOD. 
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1846.  peace."  And  Gates  v.  Knight  (a)  is  a  clear  authority  to 
Collins  ^^^y  that  where  power  is  given  to  justices  to  hear  and  de- 
termine an  offence  for  which  a  certain  penalty  is  imposed  by 
statute,  the  superior  courts  are  thereby  ousted  of  their 
jurisdiction,  and  that  such  clauses  are  introduced  for  the 
benefit  of  the  prosecuted.  Then,  by  the  85th  section,  the 
case  is  made  still  clearer,  because  thereby  the  jurisdiction 
of  this  Court  is  expressly  limited  to  the  recovery  of  penal- 
ties ^'  where  they  shall  exceed  the  sum  of  £25  by  this  act  im- 
posed, for  any  offence  or  offences  committed  against  this 
act"  The  effect  of  a  different  construction  from  that  now 
contended  for  would  be,  to  make  the  jurisdiction  of  this 
Court  uncertain ;  if  the  jury  are  to  aflaess  the  amount  of  the 
penalty,  and  they  should  find  less  than  the  sum  of  £25  on 
the  whole,  the  proceedings  would  then  appear  under  the 
act  to  be  without  jurisdiction.  On  the  other  hand,  if  this 
construction  be  upheld,  the  85th  section  will  not  thereby 
be  rendered  inoperative ;  for  there  are  sections  of  the  act, 
namely,  the  36th,  45th,  55th,  73rd,  and  75th,  which  im- 
pose fixed  and  certain  penalties,  with  respect  to  which  the 
jiuisdiction  can  at  once  be  ascertained.  The  words  *'  or  by 
virtue  of  the  powers  and  authorities  thereof  imposed,"  found 
in  the  77th  section,  and  omitted  in  the  85th,  afford  an  addi- 
tional argument  to  shew,  that  the  intention  of  the  legislature 
was  to  make  the  jurisdiction  of  magistrates  applicable  to  all 
cases  where  the  penalties  are  not  fixed  in  amount  by  the 
act,  and  thus  clearly  appearing  to  exceed  £25. 

Prideaux,  for  the  plidntiff,  was  not  heard,  the  Court  say- 
ing that,  if  necessary^  they  would  call  upon  him  before 

they  delivered  judgment 

Cur.  adv.  vult 

The  Court  now  gave  judgment 

(a)  3  T.  B.  442. 
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Pollock^  C.  B. — This  is  an  action  brought  for  the  re-  1846. 
oovery  of  penalties  under  the  57th  section  of  the  stat  1  &  2  colluts 
Will.  4,  c  Ixxvi.  That  section,  after  making  provision  for  „  ^^ 
the  providing  of  a  constable,  or  other  indifferent  person,  to 
be  present  at  the  weighing  of  coals  delivered  in  sacks,  on 
behalf  of  the  purchaser,  enacts,  that  "  in  case,  upon  the 
weighing  of  anj  such  sack,  it  shall  happen  that  any  sack  or 
sacks  shall  not  contain  either  112  lbs.  or  224  lbs.  net  of 
coab,  as  the  case  may  be,  then  and  in  every  such  case  the 
seller  or  sellers  of  such  coals  shall,  for  every  such  sack  of 
coals  that  shall  be  so  found  deficient,  forfeit  and  pay  any 
sum  not  exceeding  five  pounds."  In  this  case,  the  declara- 
tion charges  that  the  defendant,  the  seller  of  the  coals,  de- 
livered to  the  purchaser  seventeen  sacks  of  coals,  each  of 
which  was  found  deficient  in  weight,  and  in  respect  of  which 
defidency  the  plaintiff  claims  penalties  to  the  amount  of 
£85.  I  think  the  true  construction  of  the  act  is,  that  one 
offence,  and  not  seventeen  distinct  offences,  was  thereby 
committed,  and  one  penalty  of  £85,  not  seventeen  penalties 
of  £5  each,  was  incurred.  Not  only  does  that  appear  to  me 
to  be  the  reasonable  construction  of  the  statute,  but  the 
case  of  Beeve  v.  Pook  is  a  direct  authority  in  support  of  it. 
That  was  an  action  to  recover  penalties  under  the  47  Geo.  3, 
c.  68,  8.  83,  which  enacted,  that  if  any  vendor  of  coals 
should  knowingly  sell  one  sort  of  coals  for  and  as  a  sort 
which  they  really  were  not,  within  the  limits  therein  men- 
tioned, he  should  forfeit  for  every  such  offence  £20  per 
chaldron  for  every  chaldron  so  sold.  Another  clause  pro- 
vided, that  all  penalties  not  exceeding  £20  should  be  levied 
before  a  justice  of  the  peace.  The  Court  of  Queen's  Bench 
held,  that,  as  the  amount  of  the  penalties  depended  upon 
the  number  of  chaldrons  sold,  and  the  plaintiff  had  brought 
his  action  to  recover  twenty-five  penalties  of  £20,  it  was  a 
matter  not  within  the  jurisdiction  of  the  magistrate,  and 
the  action  was  properly  brought  in  that  court.  It  is  said, 
however,  that,  inasmuch  as  the  penalty  imposed  in  this  case 
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ii  a  peDalty^  in  respect  of  eabb  sack,  not  exceeding  £6,  if  bj 
any  means  the  whole  amount  of  penalties  be  reduced  below 
£25,  it  would  then  appear  that  the  Court  was  without  juris- 
db^ion*  But  those  words,  and  the  words  *'  not  exceeding 
£25,^  in  the  77th  section,  ajq^^ear  to  me  to  be  used  in  the 
MBie  sense;  that  is,  a  penalty  or  penalties  tiie  whole  amount 
of  which  does  not  exceed  that  sum*  I  think,  therefore, 
AMt  the  action  is  properly  brought  in  this  court,  and  that 
the  plaintiff  is  entitled  to  our  judgment. 

Pabk£,  B. — I  am  entirely  of  the  same  opinion,  and 
think  it  is  perfectly  dear  that  this  penalty  cannot  be  sued 
for  before  a  magistrate.  He  has  no  power  to  impose  this 
penalty  of  £85,  but  only  a  penalty  not  exceeding  £25. 
The  wording  of  the  85th  section  is  not  quite  accurate,  but 
it  is  dear,  it  was  intended  to  indude  all  the  cases  not  in- 
duded  in  the  77th  section.  The  legislature  meant  that  there 
should  be  the  security  of  an  action  by  a  common  informer, 
in  all  eases  where  the  aggregate  amoimt  of  the  penalties 
alleged  to  haye  been  incurred  exceeded  £25.  The  word 
'*  recovered,'*  in  the  85th  section,  must  therefore  be  read 
•«  sued  for.** 

KoLFB,  B. — I  am  of  the  same  opinion.  I  think  that  in 
this  case  there  were  not  seventeen  penalties  incurred,  but 
one  penalty  of  seventeen  times  £5. 

Platt,  B.,  concurred. 

Judgment  for  the 
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1846. 

Doe  (L  Lloyd  and  Another  v.  Ij^glebt.  jfay  8. 

1  HIS  action  of  ejectment  was  tried  at  the  Summer  As-  a  lease  for 
sized  for  Flintshire,  1845,  before  Parke,  B.,  when  a  verdict  T]?!^^"  fol^*^ 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  ro-cntry,  in 

^^  Cnse  die  lessee 

Court  on  the  following  case : —  '|  sboaid  at  any 

By  indenture  of  lease,  dated  the  28th  of  April,  1834,  the  term  c^mi^t 
lessors  of  the  plaintiff  demised  to  Mr.  Thomas  Evans,  his  ^^^  ^ 
executors,  administrators,  and  assigns,  a  messuage  or  dwell-  wbeienpon  a 

,         ,  oommiision  or 

ing-house,  and  other  premises,  in  the  town  of  Mold,  in  the  fiat  in  bank- 
county  of  Flinty  for  the  term  of  forty  years  from  the  date  li^lS^ligain^t 
thereof,  at  the  yearly  rent  of  £55,  subject  to  a  proviso  that  ^^Ji^'^.J^^ 
if  the  lessee  should  assign  the  lease  for  all  or  any  part  of  the  be  daiy  found 

.      and  declared  a 

term,  without  the  consent  in  writing  of  the  lessors ;  or  '*  m  banknipt."The 
case  he,  the  said  Thomas  Evans,  should  at  any  time  or  times  ^11^',^'^.'^ 
thereafter  during  the  siud  term  commit  any  act  or  acts  of  ™"*?^  "  ■**  ®^ 

^  ^     ^  "^  ^  bankruptcy,  on 

bankruptcy,  whereupon  a  commission  or  fiat  in  bankruptcy  wbicb  a  fiat 
should  or  might  be  issued  against  him,  and  under  which  he  him,  andbe 
the  said  Thomas  Evans  should  be  duly  found  and  declared  !!I!!iT.!l!l.,. 

•f  commissioners 

a  bankrupt,''  the  term  should  determine  and  be  void,  and  found  and  de- 

clared  a  bank* 

thenceforth  it  should  be  lawful  for  the  lessees  to  re-enter,     rupt;  but  tbe 
In  December,  183S,  Evans  underlet  a  portion  of  the  pre-  croditor's  debt 
mises  to  the  defendant  for  twenty>one  years,  with  the  con-  2at  w^'^unded 
sent  in  writing  of  the  lessors.     On  the  5th  of  December,  was  proved  by 
1839,  Evans,  being  then  a  trader,  carrying  on  his  business  partners! 
at  Mold  aforesaid,  committed  an  act  of  bankruptcy,  by  ex-  J„^^^^^  "^ 
ecuting  a  general  assignment  for  the  benefit  of  his  creditors.  ^  C->  **  P*^- 
A  fiat  in  bankruptcy  issued  thereon  agamst  him  on  the  24th      Held,  by 
of  January,  1840,  and  on  the  6th  of  February  he  was  found  i^d  piati,B.,* 
and  declared  a  bankrupt.    All  the  proceedings  under  the  ^^^^u't^' 
bankruptcy  were  regular  in  form.     The  petitioning  credit-  tbe  lessee  was 

not  att/y  found 

ors  were  Messrs.  Henderson  &  Cox,  partners,  whose  debt  and  declared  a 
amounted  to  £93,  and  Messrs.  Thomas  Rees  &  Thomas  in'^^^'^jJi;^^' 
Bichard  Quppy,  partners,  whose  alleged  debt  amounted  to  ®^  ^^  proviso. 
99Z.  18^.,  for  goods  sold  by  them  to  Evans:  but  it  was 
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1846.  proved  at  the  trials  that  of  this  sum  of  992L  I8s.,  287.  10«. 
only  was  dae  from  Evans  to  Messrs.  Bees  &  Gtxippj,  for 
goods  supplied  by  them  to  him  before  one  William  Henry 
Castles  became  a  partner  of  Bees  &  Guppy,  and  that  the 
remaining  71/.  8^.^  the  other  part  of  the  said  sum  of  99L  lSs.f 
was  due  from  Evans,  for  goods  supplied  to  him  after  Castles 
had  so  become,  and  during  the  time  he  continued,  a  partner 
of  Bees  &  Guppy.  Messrs.  Bees  &  Guppy,  before  and 
after  Castles  joined  them,  carried  on  business  both  at  Bris- 
tol and  Liverpool.  Castles  resided  at  Bristol.  The  goods 
were  supplied  to  Evans  from  Liverpool  The  style  of  the 
firm,  both  before  and  after  Castles  joined,  was  ''Bees, 
Guppy,  &  Company,'*  and  Castles'  name  was  never  used 
In  January,  1840,  a  n^otiation  for  the  dissolution  of  the 
partnership  commenced  between  Bees,  Guppy,  &  Castles, 
which  was  finally  concluded  in  February,  1840,  when  Cas- 
tles retired  from  the  firm,  and  upon  his  retirement  it  was 
agreed  and  arranged  between  aU  the  said  parties,  that  Bees 
and  Gruppy,  who  continued  to  carry  on  the  business  in  co- 
partnership, should  be  entitled  to  all  the  debts  due  to  the 
said  firm ;  and  Castles,  in  point  of  fact,  never  participated 
in  any  of  the  profits  or  losses  of  the  said  partnership,  having 
on  his  retirement  therefrom  received  back  the  money  he 
had  brought  into  it 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  these  circumstances,  Evans,  the  lessee,  was  ''duly 
found  and  declared  a  bankrupt,"  within  the  meaning  of  the 
proviso  for  re-entry.  If  the  Court  shall  be  of  opinion  that 
he  was,  the  verdict  is  to  stand ;  if  of  a  contrary  opinion,  the 
verdict  is  to  be  entered  for  the  defendant. 

The  case  was  argued  in  last  Hilary  Term  (January  21), 
by 

fF.  Yardley,  for  the  lessors  of  the  plaintifil — This  is  a 
proviso  for  the  benefit  of  the  lessors,  and  the  obvious  inten- 
tion of  the  parties  was,  that  if,  by  the  commisaon  of  an  act 
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of  bankruptcy,  and  the  issuing  of  a  fiat  thereon,  it  should  ^1846. 
be  made  to  appear  that  Evans,  the  lessee,  was  hopelessly  in- 
solvent, the  lessors  should  have  it  in  their  power  to  get  rid 
of  him  as  a  tenant,  by  determining  the  lease.  The  words 
of  the  proviso  are,  that ''  in  case  he  the  said  Thomas  Evans 
should  at  any  time  or  times  commit  an  act  of  bankruptcy, 
whereupon  a  commission  should  be  issued  against  him,  and 
under  which  he  should  be  duly  found  and  declared  a  bank- 
rupt," the  right  of  re-entry  shall  attach.  All  that  is  neces- 
sary, therefore,  is,  that  he  should  in  fact  conunit  an  act  of 
bankruptcy ;  that  a  fiat  should  in  fact  issue  against  him 
thereon,  and  that  he  should,  under  that  fiat,  be  "  duly,"  that 
is,  duly  in  point  of  form,  be  found  and  declared  a  bankrupt. 
Here  it  appears  upon  the  case  that  all  the  proceedings  were 
regular  in  point  of  form,  and  that  there  was  in  fact  a  suf- 
ficient petitioning  creditors'  debt,  as  well  as  all  the  other 
requisites  to  support  the  fiat.  The  terms  of  the  proviso  do 
not  require  that  there  should  be  ^Jiat  duly  issued^  but  only 
that  there  should  be,  upon  a  fiat  issued  in  fact,  an  adjudica- 
tion didy  made,  that  is,  made  regularly  in  due  form. 

[He  then  argued,  that  upon  the  &cts  set  forth  in  the  case 
it  appeared  that  Castles  was  a  dormant  partner  merely,  and 
therefore  the  proof  by  Rees  and  Gnppy  alone  was  sufficient 
to  sustain  the  fiat :  Lloyd  v.  Arehbawle  (a).  But  the  Court 
expressed  a  dear  opinion  that  no  such  inference  could  be 
drawn  from  the  ftcts  stated.] 

Jervis,  contrti. — The  question  is,  what  was  the  proper 
construction  of  this  lease  on  the  day  when  it  was  made. 
Provisoes  for  re-entry  are  to  be  construed  strictly ;  the  law 
abhors  a  forfeiture ;  and  the  lease  is  not  to  be  avoided  un- 
less the  construction  be  clear  in  favour  of  the  lessor.  Now 
here  it  is  required,  that,  in  order  to  create  a  forfeiture,  the 
lessee  shall  have  been  '^  duly  found  and  declared  a  bankrupt." 

(a)  2  Taunt.  243. 
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^846.^  Sareljy  that  must  mean  that  he  ahall  be  found  and  declared 
a  bankrupt  upon  due  and  legal  proof  of  all  the  requimtes  to 
support  the  commission.  Under  the  24th  section  of  the 
Bankrupt  Act,  6  Geo.  4»  c  16,  the  commissioners  have  att- 
thority  to  adjudge  the  party  a  bankrupt  only  '*  upon  proof 
made  before  them  of  the  petitioning-<sreditor'8  debt  or  debts, 
and  of  the  trading  and  act  or  acts  of  bankruptcy ."  That  must 
mean,  upon  legal  and  sufficient  proof  of  all  these  matters. 
If  there  be  no  good  petitioning  creditors'  debt  proved,  the 
commissioners  are  altogetlier  without  jurisdiction,  so  that 
perjury  cannot  be  committed  in  evidence  given  before  them: 
Reg.  V.  EvoingUm  (a).  Construing,  therefore,  the  wixds  of 
the  proviso,  as  the  Court  will  do,  most  strongly  against  the 
lessor,  they  are  not  satisfied  by  an  adjudication  in  fact  that 
the  lessee  was  a  bankrupt,  such  adjudication  not  having  been 
duly  made,  that  is,  not  having  been  made  on  due  proof  ol 
all  the  requisites  to  give  the  commissioners  authority  to 
make  it. 

Yardky^  in  reply. — It  is  not  correct  to  say  that  a  pro- 
viso for  re-*entry  is  to  be  construed  with  greater  strictness 
than  any  other  contract.  In  Doe  d.  Dame  v.  Eham  (&), 
Lord  Tenterden  lays  it  down  distinctly,  that  provisoes  of 
this  sort  are  not  to  be  construed  with  the  strictness  of  con- 
ditions of  common  law ;  that  they  are  matters  of  contract 
between  the  parties,  and  should  be  construed  as  other  con- 
tracts, that  is,  '^according  to  fair  and  obvious  construction, 
without  favour  to  ^ther  side."  Applying  that  principle  of 
construction,  this  proviso  is  satisfied  in  all  its  terms  by  th# 
facts  found  in  this  case. 

Cur.  adv.  vult. 


(a)  2  M.  &  Rob.  223.  judge,  in  Doe  d.  Palk  y.  Jfor- 

(&)  Moo.  &  M.  189.    Bat  see      ehelHy  1  B.  &  Adol.  721. 
the  words  of  the  same  learned 
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The  learned  Judges,  differing  in  opinion,  now  delivered      ^1846. 
their  judgments  seriatim : — 

Platt,  B. — ^The  question  in  this  case  arises  upon  a 
special  case,  and  involves  the  construction  of  a  proviso  in  a 
lease.  The  proviso  was  in  the  foUowing  terms :  —**  That  if 
the  said  Thomas  Evans  [the  lessee]  shoidd  assign  the  lease 
for  all  or  any  part  of  the  said  term  of  forty  years,  &c.,  or  in 
case  he,  the  said  Thomas  Evans,  should  at  any  time  or  times 
hereafter,  during  the  said  term,  commit  any  act  or  acts  of 
bankruptcy,  whereupon  a  commission  or  fiat  in  baukruptcy 
should  or  might  be  issued  against  him,  and  under  which  he, 
the  said  Thomas  Evans,  should  be  duly  found  and  declared 
a  bankrupt,  the  term  should  determine  and  be  void."  It 
seems  to  me  that,  in  order  to  render  this  lease  void  (or  voidable, 
I  shoidd  rather  say),  it  was  necesaary  that  Thomas  Evans 
should  be  duly  found  and  declared  a  bankrupt,  not  only  in 
mere  form,  but  upon  a  proper  foundation,  namely,  upon  a 
full  and  good  petitioning  creditor's  debt  and  trading.  If 
this  construction  does  not  obtain,  then  the  word  duly  may 
be  entirely  rejected ;  but  that  word  must  have  some  mean- 
ing in  the  proviso.  Now  a  proviso  for  a  forfeiture  must  be 
construed  strictly;  the  old  text  books  so  lay  it  down.  It  is 
true  that  Lord  Tenterden  stated,  in  the  case  of  Doe  d.  Davis 
V.  EUam^  that  these  provisoes  are  to  be  construed  as  mere 
contracts:  so  in  one  view  they  are,  inasmuch  as  all  for- 
feitures are  foimded  on  contracts.  Put  the  case  of  a  proviso 
for  re-entry,  rent  being  in  arrear:  that,  ''provided  the  rent 
be  in  arrear  for  one  and  twenty  days,  the  lease  shall  be  void." 
Can  any  one  say,  because  the  demand  of  rent  is  not  men- 
tioned in  the  proviso,  that  it  is  not  necessary  in  order  to 
work  the  forfeiture  7  In  the  case  of  Crusoe  d.  Blencowe  v. 
Bugby  (a),  it  was  distinctly  laid  down  by  the  C!ourt,  that 

(a)  2  W.  Bla.  766 :  3  Wil8.234. 
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184d.         *^  the  Courts  have  always  held  a  striet  hand  over  these  con- 
ditions for  defeating  leases:"  and  therefore  it  seems  to  me, 
according  to  the  old  doctrine,  from  which  I  see  nothing  to 
induce  me  to  withdraw,  that  whenever  there  is  a  stipulation 
for  a  forfeiture,  the  case  must  be  clearly  and  strictly  brought 
within  the  terms  of  the  condition.     The  words,  "  where- 
upon a  commission  or  fiat  in  bankruptcy  should  or  might 
be  issued  against  him,"  may  well  have  been  inserted  for 
the  purpose  of  giving  a  date  to  the  forfeiture.     Suppose  the 
petitioning  creditor's  debt  was  due  on  the  first  of  January, 
1844,  and  remained  unpaid  on  the  first  of  January  in  the 
following  year,  and  that  a  valid  fiat  was  afterwards  sued 
out,  founded  upon  an  act  of  bankruptcy  committed  on  the 
first  of  January,  1845.     Although  in  such  case  the  peti- 
tioning creditor's  debt  was  old  enough  to  support  the  fiat, 
provided  an  act  of  bankruptcy  had  been  committed  in  the 
month  of  July,  1844,  yet  that  would  not  be  the  act  of 
bankruptcy   to   which  the  forfeiture  would  be  referred* 
The  lessor  might  well  exact,  and  the  lessee  well  concede, 
that  an  act  of  bankruptcy  founding  a  valid  fiat  should 
operate  as  a  forfeiture,  and  that  the  date  of  such  forfeit- 
ure should  be  fixed  by  the  act  of  bankruptcy  upon  which 
a  fiat,  supported  by,  amongst  other  things,  a  good  petition- 
ing creditor's  debt,  might  issue.     The  lessee  may  say,  **  I 
may  have  conunitted  an  act  of  bankruptcy,  but  if  there 
was  no  good  petitioning  creditor's  debt,  I  was  not  liable 
to  a  fiat,  and  I  have  not  put  myself  into  the  condition 
of  forfeiting  the  lease  unless  I  am  duly  made  a  bankrupt." 
And  when  we  look  at  the  history  of  these  provisoes,  and 
the  manner  in  which  the  Courts  have  treated  them,  one  is 
led  to  believe  that  this  must  be  the  reason  of  the  matter. 
The  old  provisoes  providing  mainly  for  forfeiture  in  the 
event  of  an  assignment,  the  Courts  of  law  held  that  that 
applied  to  voluntary  assignments  only,  not  to  involuntary 
assignments  by  operation  of  law.   What  is  the  object  here  ? 
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It  18  that  the  lessor  should  not  have  a  new  tenant  of  any  ^  1846. 
kind  or  descriptiony  either  by  the  voluntary  or  involun- 
tary assignment  of  the  lessee,  forced  upon  him  without  his 
consent.  The  lessor  provides  against  his  having  a  new  tenant 
forced  upon  him,  by  providing  for  the  forfeiture  of  the 
lease  in  case  of  bankruptcy ;  but  it  would  be  carrying  the 
case  too  fiu:  against  the  lessee,  if  we  held  that  the  forfeiture 
attached,  if  he  committed  an  act  of  bankruptcy  upon  which 
a  fiat  issued,  without  any  petitioning  creditor's  debt,  and 
where  the  estate  is  not  validly  assigned  at  all.  It  seems  to 
me,  that  we  should  in  that  case  be  carrying  the  proviso  a 
great  deal  further  than  one  can  suppose  was  the  intention 
of  the  parties.  I  think,  therefore,  that  this  second  branch 
of  the  proviso  merely  relates  to  the  case  where  a  valid  fiat 
is  sued  out;  and  thereby  a  perfect  meaning  and  application 
is  ^ven  to  every  word  of  the  proviso,  because  the  intention 
of  the  lessee  was  not  to  lose  this  property  unless  by  an  in- 
voluntary assiffnment  And  I  should  not  be  disposed  to  lean 
in  favour  of  forfeitures,  notwithstanding  any  recent  decision 
that  may  have  taken  place  on  that  subject  The  old  law 
was,  that  whenever  a  presumption  was  to  be  exercised,  it 
was  rather  to  be  made  against  them  than  in  their  fitvour. 

Pabke,  B. — The  only  question  in  this  case  is,  whether, 
according  to  the  true  construction  of  the  proviso,  it  was 
necessary,  in  order  to  determine  the  term,  that  there  should 
be  a  valid  fiat  in  bankruptcy  against  the  lessee. 

The  terms  of  the  proviso  are  as  follows :  [His  Lordship 
read  it.]  This  proviso  is  a  matter  of  contract,  and  is  to  be 
construed  as  other  contracts  are  (a) ;  and,  reading  the  words 
in  their  ordinary  sense,  and  applying  the  usual  rules  of  con- 
struction to  them,  it  seems  to  me  that  the  lease  was  avoided 
by  an  act  of  bankruptcy  of  the  lessee,  followed  by  a  fiat, 

(a)  Per  Lord  Tenterdm^  Doe  d.  Davis  t.  EUam,  Moo.  &  M.  189. 
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1846.  and  a  finding  and  declaration  of  his  being  a  bankrupt  bj 
the  CommiflBionen  of  Bankrapt,  made  in  due  form,  although 
there  were  in  fact  no  sufficient  petitioning  creditor's  debt. 
The  case  finds  that  a  debt  to  a  sufiicient  amount  was  not 
proved  If  the  proidso  had  been  simply  ^^  upon  the  lessee's 
being  duly  found  and  declared  a  bankrupt,"  I  should  haf# 
thought  that  the  word  *^  duly "  would  have  meant  duly  in 
all  respects,  and  involved  in  it  the  fact  of  a  fiat,  and  the 
validity  of  the  fiat,  and  that  it  would  have  been  necessary 
to  prove,  in  order  to  defeat  the  lease,  not  only  the  issuing 
of  the  fiat,  but  all  the  requisites  to  support  it,  the  tradings 
act  of  bankruptcy,  and  petitioning  creditor's  debt,  as  well 
as  the  adjudication;  for  otherwise  he  could  not  have  been 
dufy  found  a  bankrupt.  But,  as  this  proviso  inserts  some 
of  the  requisites  and  omits  others,  the  others,  upon  the 
principle  of  *'  expreesio  unius  est  exdusio  alterius,"  ought 
to  be  construed  to  be  unnecessary;  and  the  word  *'  duly,'*  to 
be  consistent  with  that  context,  should  be  held  to  mean  "  in 
due  form,"  or  duly  as  related  to  the  adjudication  only,  and 
to  require  no  more  than  an  adjudication  by  the  commission- 
ers upon  the  proofs  before  them.  And  this  construction  is 
far  from  unreasonable;  for  why  should  not  the  lessor  be 
deurous  of  getting  rid  of  a  tenant,  who  was  insolvent,  and 
had  committed  an  act  of  bankruptcy,  and  against  whom  a 
fiat  had  actually  issued,  and  who  had  been  declared  a  bank- 
rupt by  the  coounissioners,  upon  proof  before  them  of  the 
petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy, 
though  the  fiat  was  invalid?  Besides,  althou^  the  peti- 
tioning creditor's  debt  was  insuffident,  the  fiat  might,  as  the 
law  stood  at  the  date  of  the  lease  (April,  1834),  be  sup* 
ported  at  any  future  time  by  the  extraordinary  power  given 
to  the  Chancellor  by  the  6  Geo.  4,  c  16,  s.  18,  to  substitute 
another  petitioning  creditor;  and  thus,  besides  the  incon- 
venience of  having  an  insolvent  tenant,  the  landlord  would 
be  kept  for  a  long  time  in  a  state  of  uncertainty  whether 
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the  estate  would  be  divested  from  his  tenant  or  not,  and  he  1846. 
would  be  incapable  of  making  a  profitable  use  of  it  It  is 
extremely  likelj  that  a  prudent  lessor  would  wish  to  guard 
against  suoh  a  state  of  things ;  at  all  events,  the  construc- 
tion,  whidi,  according  to  the  ordinary  rules,  I  put  upon  the 
words  of  the  proviso,  is  by  no  means  imreasonable,  but  en- 
tirely consistent  with  the  probable  view  of  the  parties. 

But,  if  the  word  "  duly  "  is  to  be  interpreted  as  the  de^ 
fendant  contends,  that  is,  that  the  adjudication  is  to  be 
founded  on  a  sufficient  petitioning  creditor's  debt,  as  well  as 
trading  and  act  of  bankruptcy,  it  follows,  not  merely  that 
tiie  lease  would  not  be  forfeited  in  this  case,  but  would  not 
be  avoided,  even  though  the  Chancellor  should  render  the 
fiat  valid,  by  substituting  another  petitioning  creditor's 
debt,  and  so  vest  the  leasehold  estate  in  the  assignees,  for 
still  the  adjudicatioji,  would  not  have  been  duly  made.  But 
if  the  word  *'  duly  "  is  construed  ^'  in  due  manner,^'  or  duly 
with  respect  to  the  adjudication  only,  this  inconvenience 
would  not  follow.  I  think,  therefore,  that  our  judgment 
ought  to  be  for  the  plaintiff. 

Pollock,  C.  B. — The  question  in  this  case  turns  on  the 
legal  meaning  of  a  proviso  in  a  lease,  by  which  the  lease  was 
to  become  void  in  the  event  of  the  lessee  committing  an  act 
of  bankruptcy,  upon  which  a  fiat  should  issue,  and  under 
which  he  should  be  **duly  found  and  declared  a  bankrupt.** 
At  the  trial,  a  fiat  and  adjudication  were  put  in,  and  an  act 
of  bankruptcy  was  proved,  but  the  petitioning  creditor's 
debt  was  not  proved;  and  the  question  is,  whetiier  the 
lessee,  under  these  circumstances,  was  duly  found  and  de- 
clared a  bankrupt,  within  the  meaning  of  the  proviso.  It 
appears  to  me  that  he  was  found  and  dedared  a  bankrupt, 
but  that  he  was  not  duly  found  and  declared  a  bankrupt.  If 
the  proceedings  themselves  had  been  in  evidence,  and  the 
defect  had  appeared  on  the  face  of  the  proceedings,  and,  on 
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1846.  reading  the  adjudication,  it  had  tamed  out,  that,  by  inad- 
Yertence,  the  proof  of  the  petitioning  creditor's  debt  was 
imperfect,  or  was  wholly  omitted,  coidd  it  be  said  the  trader 
was  duly  found  and  declared  a  bankrupt,  when  the  finding 
and  adjudication  obviously,  and  on  the  &Ge  of  the  proceed- 
ings, were  founded  on  a  mistake  ?  I  cannot  distinguish  this 
ease  in  principle  from  the  case  I  am  so  putting;  for  there  is 
nothing  in  the  evidence  in  this  case  to  shew  that  the  actual 
adjudication  in  point  of  fact  did  not  take  place  by  the  mere 
mistake  of  the  conmiissioners,  in  thinking  that  no  proof  of  a 
petitioning  creditor's  debt  was  necessary  at  all.  To  hold 
that  a  mere  formal  declaration  is  sufficient,  appears  to  me  to 
be  giving  no  effect  to  the  word  **dufy.^  I  think  that  is  an 
important  word,  and  that  we  ought  not  to  pronounce  the 
lease  void  on  insufficient  or  imperfect  materials,  or  no  ma- 
terials at  alL  For  these  reasons,  I  think  the  lessee  has  not 
been  duly  declared  a  bankrupt,  and  that  the  defendant  is 
entitled  to  our  judgment. 

Judgnient  for  the  defendant. 
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IN  THE    EXCHEQUER  CHAMBER, 

{In  Error  fram  the  Court  of  Exchequer). 


Dean  v,  Reoinam.  April  2&. 

X  HIS  was  a  proceeding  upon  a  scire  facias  on  an  extent,  upon  a  leire 
—The  writ  was  tested  on  the  30th  of  March,  in  the  sixth  ^  Jj^^^of 
year  of  the  reign  of  her  present  Majesty,  and,  on  the  face  of  money  fomid 
it,  was  returnable  on  the  15th  day  of  April,  6  Vict.     It  Crown  for 
stated,  that,  by  an  inquisition  taken  on  the  1st  day  of  tomt,  br  an  * 
March,  in  the  same  year,  before  &o.,  commissioners  ap-  JU^ramitoa 
pointed  under  a  conmiission  issued  out  of  the  Court  of  commlsrion  to 

.  find  debta,  it 

Exchequer,  it  was  found  that  the  defendant,  John  Dean,  appeared  on 
was,  on  the  day  of  the  taking  of  the  said  inquisition,  justly  ^^  ^mU- 
and  truly  indebted  to  her  Majesty  in  the  sum  of  262£  lOs.,  JSdtb^iS* 
for  the  duties  of  customs  on  fordgn  ulks  imported  into  the  of  Febniarj, 
United  Kingdom  from  foreign  parts,  between  the  8th  day  the  I5th  of 
ofFebruary,1841,andihe  14th day  ofFebruary,  1841;  and  ^^'niS^tiie 
that  the  said  sum  of  262i  lOs.,  and  every  part  thereof,  then  commiMionera 
remained  due  and  unpaid  to  her  Majesty.  "whether J. D. 

The  defendant  craved  oyer  of  the  commission,  which  in  any  and 
was  set  out.     It  was  tested  the  2l9t  of  February,  6  Vict,  '''!!i!^"lL?' 

■^  noneyf    &c. 

and  on  its  fiice  was  made  returnable  on  the  15th  of  April,  6  The  inqoitition 

wai  taken  and 

Vict.,  and  it  authorised  the  conmiissioners  therein-named  to  retamed  on  the 
inquire  " whether  the  said  John  Dean  and  F.  W.  S.,  or  ig43^ andtiie 
either  of  tiiem,  be  now  indebted  to  us  in  any  and  what  sums  wr  f®"***  ^^ 

'  "^  J.  D.  was,  oil 

of  money  for  the  duties  aforesaid.''    The  defendant  also  tkeda^i^iuk- 

.         ,  ,  •  img  that  inqiii» 

craved  oyer  of  the  inquisition,  which  was  set  out,  and  pur-  riium,  indebted 

to  the  Crown 
in  262/.  10#., 

for  the  duty  of  ewtoma  on  nlk  imported  by  him  between  the  8th  and  14th  day  of  Febmary,  1841, 

and  that  the  laid  ram,  and  every  part  thereof,  ttill  remained  due  and  unpaid : — HMf  that  thia 

finding  waa  good  in  form,  and  waa  warranted  by  the  eommimion. 
The  Mire  fiMaaa  waa  tested  the  30th  of  March,  1843 :— A«/tf,  that  its  having  issoed  before 

the  return  day  of  the  eommiaaion,  was  a  mere  iii«giilarity,  and  not  groond  of  error. 
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JM6^  ported  to  have  been  taken  on  the  first  day  of  March, 
6  Vict. ;  and  it  was  thereby  found  by  the  jury,  "  that 
John  Dean,  importer  of  foreign  silks,  in  the  said  commission 
named,  is,  on  the  day  of  taking  this  inquisiiian,  justly  and 
truly  indebted  to  her  Majesty  in  the  sum  of  262L  lOs.  for 
the  duties  of  customs  on  certain  foreign  silks,  by  him,  the 
said  John  Dean,  imported  into  the  United  Kingdom  from 
foreign  parts,  between  the  8th  day  of  February  and  the  14th 
day  of  February,  1841,  and  that  the  said  sum  of  262/L  lOs,, 
and  every  part  thereof,  slill  remains  due  and  unpaid." 
This  inquisition  was  in  fact  returned  on  the  1st  of  March, 
1843. 

The  defendant  then,  after  protesting,  &e.,  pleaded,  that 
he  was  not,  on  the  day  of  taking  the  said  inquisition  under 
the  said  commission,  justly  and  truly  indebted  to  her  Ma- 
jesty, &c  (traversing  the  finding  in  its  terms),  in  manner 
and  form,  &a  Issue  was  joined  thereon  by  the  Attorney- 
General,  and  on  the  trial  of  the  cause,  a  verdict  passed  for 
the  Crown  for  137/.  16«.,  and  judgment  was  given  accord- 
ingly, and  execution  awarded  for  that  sum.  On  this  judg- 
ment a  writ  of  error  was  brought  into  this  Court,  and  the 
following  were  the  points  stated  for  argument : — 

For  the  plaintiff  in  error. — That  it  appears  that  the  find- 
ing of  the  commissioners  under  the  inquisition  is  not  in 
conformity  with  the  inquiry  directed  by  the  commission, 
inasmuch  as  the  inquiry  directed  by  the  commission  was, 
whether  any  and  what  debt  was  due  from  John  Dean  to  her 
Majesty  at  the  date  of  the  commission,  which  was  the  21st 
of  February,  1843 ;  but  the  finding  of  the  jury  upon  such 
inquisition  was  merely  that  the  said  J(^  Dean  was,  on  the 
day  of  taking  the  said  inquisition  under  the  commission, 
which  was  on  the  1st  day  of  March,  1843,  justly  and  truly 
indebted  to  her  Majesty  in  the  sum  of  262L  lOs.  for  the  duty 
of  customs  on  certain  foreign  silks,  by  the  said  John  Dean 
imported  into  the  United  Eangdom  from  foreign  parts,  be* 
tween  the  8th  of  February,  1841,  and  the  14th  of  February, 
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1841,  and  the  said  sum  of  262/.  lOs.  was  due  and  unpaid         1846. 
on  the  day  of  taking  the  said  inquisition ;  and  that  the  latter 
words  of  the  finding  do  not  aid  the  defect,  because  the  goods 
might  have  been  imported  hj  the  defendant  in  1841,  but  the 
defendant  might  not  have  become  indebted  in  respect  of  the 
duties  thereon  until  after  the  date  of  the  commission.   That 
the  writ  of  scire  facias  was  issued  before  the  commission 
was  returnable,  and  therefore  before  there  was  any  debt  of 
record.    The  commission  was  returnable  on  the  15th  of 
April,  in  the  sixth  year  of  her  Majesty's  reign,  and  the  scire 
facias  was  issued  and  bore  teste  the  30th  of  March  in  the 
same  year,  and  was  returnable  on  the  same  day  on  which 
the  commission  was  returnable,  namely,  the  said  15th  of 
April. 

For  the  Crown  the  following  points  were  stated. — First, 
that  the  inquisition  is  in  the  form  and  words  prescribed  by 
the  invariable  practice  of  the  Court,  and  the  course  of  the 
Exchequer;  second,  that  inasmuch  as  the  object  of  the  com- 
mission, and  the  inquisition  taken  under  it,  is  only  to  found 
proceedings  for  the  recovery  of  the  debt,  it  is  wholly  imma- 
terial whether  the  Crown  debtor  should  have  been  indebted  at 
the  date  of  the  commission  or  not,  so  long  as  it  appears  that 
he  is  indebted  on  the  date  of  the  inquisition ;  third,  that  if 
h  were  necessary  that  it  should  appear  that  the  Crown 
debtor  was  indebted  on  the  date  of  the  conmiission,  it  does 
so  appear  by  the  statement  that  the  goods  in  respect  of 
which  the  debt  arose  were  imported  before  that  date,  inas- 
much as  the  imported  necessarily  become  a  Crown  debtor 
from  the  moment  of  importation ;  fourth,  that  the  issuing 
of  the  scire  facias  before  the  day  on  which  the  conmiission 
is  returnable,  but  after  the  commission  hath  been  returned 
in  fact,  is  in  conformity  with  the  usage  of  the  court  and 
the  established  practice ;  fiflli,  that  the  issuing  of  the  writ 
of  scire  facias  before  the  commission  was  returnable  is  at 
most  only  a  ground  for  a  motion  to  set  aside  such  writ,  and 
that  the  defendant  cannot  now  take  advantage  of  it  as  error ; 
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1846.  of  the  preceding  term,  the  proceeding  was  set  aside  for  the 
repugnancy  appearing  on  the  face  of  the  record,  and  the 
Court  would  not  allow  it  to  be  aided  by  inserting  the  true 
dates.  fFoody  B.,  there  says,  *^  This  is  not  a  case  in  which 
we  ought  to  depart  from  the  ancient  practice  of  the  Court, 
which  has  always  been,  never  to  issue  a  scire  facias  till  after 
the  return  of  the  inquisition ;  and  the  practice  is  founded  in 
good  reason,  for  the  debt  is  not  of  record  till  theri"  Nor  can 
it  be  said  that  this  is  a  mere  irregularity  in  the  proceedings ; 
it  shews  the  scire  facias  to  have  issued  altogether  without 
foundation,  and  is  therefore  ground  of  error,  as  much  as  if, 
under  the  old  practice,  an  action  had  been  commenced  with- 
out any  ori^al  writ. 

J.  Wilde^  for  the  Crown. — With  respect  to  the  first  objec- 
tion the  commission  and  inquisition  follow  the  forms  in  ordi- 
nary use,  as  given  in  West  on  Extents,  Appendix,  p.  19,  and 
Manning's  Exchequer  Practice,  261.  The  inquisition  would 
be  bad  if  it  were  in  any  other  form :  Rex  v.  Chreen  (a).  There, 
an  extent  having  issued  against  M.,  dated  in  February,  an  in- 
quisition was  taken  thereon  in  the  following  May,  upon  which 
the  finding  was,  that  G.  was  indebted  to  M.,  in  February, 
*'  scilicet  die  emanationis  brevis  de  extent  ;'*  and  the  inqui- 
sition was  quashed,  on  the  ground  that  debts  are  not  bound 
by  the  teste  of  the  extent,  but  only  a  *'die  captionis  inquisi- 
tionis."  The  object  of  the  conmiission  is  merely  to  put 
upon  record  the  debt  due  to  the  Crown,  and  the  real  inquiry 
is,  what  debt  is  due  at  the  time  of  the  inquisition  taken. 
[MauUy  J. — If  a  debt  accrued  due  after  the  teste  of  the 
commission,  and  before  the  date  of  the  inquisition,  would 
the  jury  be  bound  or  authorised  to  find  that  debt?]  They 
might  not,  perhaps,  be  bound  to  find  the  debt,  but  such  a 
finding  would,  according  to  all  the  forms,  be  good.  It  is 
not  necessary,  however,  to  contend  for  that  in  the  present 

(a)  Bunbury,  265. 
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case,  because  here  it  is  sufficiency  clear  upon  ihe  finding,         1846. 

that  the  debt  accrued  due  by  the  importation  of  foreign 

customable  goods  before  the  date  of  the  commission ;  it  is, 

therefore,  a  necessary  inference  that  it  was  due  at  the  time 

of  the  issuipg  of  the  commission.    The  liabiMty  to  duty 

accrues  immediately  upon  the  importation :  Attorney  Oenr 

eral  v.  Ansted(a).     [Maule,  B. — Suppose  the*  goods  had 

been  imported  before  the  teste  of  tiie  commission,  and 

bonded,  and  remained  so  until  tile  present  time,  would  the 

jury  be  bound  in  that  case  tO  find  the  d^t  ?    Then  may 

not  the  statement  in  the  inquisition  be  consistent  with  the 

fiicty  that,  altiiough  imported  before  the  commission  issued, 

they  remained  in  bond  until  afterwards,  and  were  taken  out 

of  bond  before  the  inquisition?]     That  would  be  within 

the  terms  of  the  commission ;  it  speaks  of  a  debt  which  had 

tiien  accrued,  but  says  nothing  as  to  its  being  then  payable. 

If  the  time  for  payment  had  not  arrived,  the  defendant 

might  have  objected  that  on  the  trial  of  the  inquisition,  or 

shewn  it  by  plea  to  the  scire  facias. 

With  respect  to  the  other  objection,  it  is  one  of  a  purely 
technical  nature,  and  amounts  at  most  to  a  mere  irr^ularily 
in  the  writ,  which  is  cured  by  appearance,  ^md  does  not 
constitute  any  ground  of  error  in  the  riecord.  The  proper 
mode  of  taking  advantage  of  it  would  have  been  by  a  motion 
to  set  aside  the  writ  for  irregularity,  as  in  Bex  v.  Pearson. 
Vauffhan  v.  Lloyd  (A)  is  an  authority  strongly  in  point  as 
to  this  objection.  In  an  audit&  querelA,  the  party  appeared 
on  the  scire  facias,  and  demurred,  on  tiie  ground  that  it  bore 
date  before  the  audit&  querela.  Tlie  Court  'agreed,  that  if 
it  had  been  a  scire  facias  upon  a  judgment,  the  defect  would 
not  have  been  cmred  by  appearance,  because  there  the  scire 
facias  is  the  foundation  and  quiasi  an  original,  and  the  judg- 
ment is  given  upon  it ;  but  that,  in  the  case  before  them  the 

(a)  12  M.  &  W.  620.  (h)  1  Ventr.  7. 

kk2 
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1846.  ^  sdre  facias  is  only  to  bring  the  party  in  to  answer,  and  in 
the  nature  of  a  mesne  process,  and  the  judgment  was  given 
upon  the  audit&  quarelA ;  and  therefore  they  disallowed  the 
demurrer.  So  here,  the  commission  and  inquisition,  and 
not  the  scire  fadas,  are  the  foundation  of  the  proceedings; 
and  therefore  a  wrong  date  to  the  scire  fadas  is  a  mere  irre- 
gularity, and  not  ground  of  error.  In  Read  v.  WUmat  (a), 
the  defendant,  in  an  action  for  fake  imprisonment,  justified 
under  a  capias  directed  to  him  upon  a  suit  commenced 
against  the  plaintiff  in  an  inferior  court  The  plaintiff  de- 
murred, on  the  ground  that  it  was  not  shewn  that  a  sum- 
mons was  issued  first,  and  inferior  courts  can  award  no 
capias  but  upon  a  summons  first  returnable.  In  giving 
judgment,  HaUy  C.  J.,  said,  that  '^  though  upon  a  writ  of 
error  this  matter  was  not  assignable,  because  a  fault  in  the 
process  was  aided  by  appearance,'^  &c,  yet  false  imprison- 
ment lay  on  it.  In  Robsert  v.  Andrews  (ft),  a  writ  of  ac- 
count was  brought  in  Norfolk,  and  the  capias  ad  compu- 
tandum  was  awarded  to  the  sheriff  of  London,  instead  of 
the  sheriff  of  Norfolk ;  and  Lord  Coke  held,  ^'  that  there 
having  been  an  appearance  on  the  process,  it  was  made  good, 
and  the  defect  wsis  no  ground  of  error."  The  inquisition  in 
this  case  was  in  fact  returned  before  the  scire  facias,  which 
is  founded  upon  it,  issued,  and  an  immediate  extent  might 
have  issued  upon  it:  West  on  Extents,  48.  The  apparent 
repugnancy  in  the  teste  is  quite  immaterial 

Chambers,  in  reply. — The  commissioners  could  have  no 
authority  to  swear  the  witnesses  examined  before  them  on 
any  other  point  besides  that  specified  in  the  commisnon ; 
and  an  indictment  for  peijury  before  them  could  not  have 
been  sustained,  for  the  allegation  of  materiality  could  not 
have  been  established.  The  entries  referred  to  on  the  other 
side  are  merely  forms,  and  cannot  be  used  to  cure  an  ob- 

(o)  1  Ventr.  220.  (b)  Cro.  Eliz.  82. 
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jection  of  substance.  The  Attamey-General  v.  Ansted  is  1846. 
rather  in  favour  of  the  pluntiffin  error:  there  the  Court 
proceeded  on  the  ground  that  not  only  the  duties  were 
originally  payable  by  the  importer^  but  the  time  for  pay- 
ment of  them  had  arrived.  But  here  it  is  quite  consistent 
with  the  finding,  that  the  liability  which  existed  before  did 
not  become  a  debt  payable  to  the  Crown  tmtil  after  the 
date  of  the  commission. 

As  to  the  other  point,  he  relied  on  Rex  v.  Pearson^  in  which 
the  Court  treated  it  as  a  repugnancy  and  contradiction^  and 
not  as  a  mere  irregularity. 

J.  WUde  claimed,  on  the  part  of  the  Crown,  and  was 
allowed,  the  general  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J. — The  first  objection  raised  on  this  record 
is,  that  the  finding  of  the  commissioners  under  the  inquisi- 
tion is  not  in  conformity  with  the  inquiry  directed  by  the 
commission.  The  commission,  as  it  appears  on  the  record 
when  set  out  on  oyer,  directs  the  commissioners  to  inquire 
whether  John  Dean  is  now  indebted  to  her  Majesty  in  any 
and  what  sums  of  money,  for  the  duties  aforesaid ;  and  the 
commission  is  tested  on  the  21st  of  February,  in  the  6th 
year  of  her  Majesty's  reign.  It  is  argued,  that  the  commis- 
sioners are  confined  to  the  inquiry  whether  John  Dean  was 
indebted  on  that  day.  The  inquisition,  which  is  also  set 
out  on  the  record,  was  taken  on  the  Ist  of  March  in  the 
same  year,  and  the  comimission  finds,  on  the  oath  of  good 
and  lawful  men  therein  mentioned, ''  that  John  Dean,  on 
the  day  of  taking  the  inquisition,  is  justly  and  truly  in- 
debted to  her  Majesty  in  the  sum  of  262/.  lOs.  for  duty  of 
customs  on  certain  foreign  silk  by  him  the  said  John  Dean 
imported  into  this  kingdom  from  foreign  parts,  between  the 
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1846.  8th  day  of  February,  1841,  ood  the  14tib  day  of  February, 
1841 ;  and  that  the  said  262L  10s.,  and  every  part  thereof, 
still  remains  due  and  unpaid."  We  are  of  opinion,  that  there 
is  no  inconsifitency  whatever  between  the  finding  of  the 
jury  and  the  authority  given  to  the  cominissionen ;  for  the 
inquisilioR,  finds  the  duty  to  have  become  due  on  the  14th 
of  Febroary^  1841 ;  and,  as  the  inquiaition  further  proeeeds 
to  find  that  it  still  remained  due  and  unpaid  on  the  lat  of 
March,  the  day  on  which  the  inquiaition  b  taken,  it  follows 
necessarily  that  the  jury  find  the  duty  to  be  due  on  the  2l8t 
of  February,  the  day  on  which  the  coounission  was  issued : 
indeed,  it  is  manifest  from  the  special  finding  of  the  origin 
of  the  debt,  that  it  must  have  been  a  debt  firom  the  14th  of 
February,  1841,  for  it  has  been  dedded  that  the  importer  of 
goods  from  a  foreign  country  becomes  liable  on  importation 
to  the  duties  of  customs  payable  thereon :  7%e  Attorney^ 
General  v.  Ansted :  and  the  latest  day  of  the  importation  in 
this  case  is  found  to  be  the  14th  of  February.  But  even  if 
the  origin  of  the  debt  had  not  so  distinctly  appeared  cm  the 
inquisition,  it  appears,  from  the  inspection  of  a  great  num- 
ber of  commissions,  and  inquisitions  taken  thereon,  with 
which  we  have  been  furnished,  from  the  year  1777  down- 
warden  that  the  commissions  and  inquisitions  have  always 
been  framed  in  the  same  precise  form  as  the  present;  so 
that  the  course  and  practice,  which  is  the  law  of  the  Court, 
have  been  a  suflEicient  .sanction  for  the  form  in  which  the 
documents  in  question  are  issued,  even  without  any  other 
answer  to  the  objection  just  taken. 

The  second  objection  raised  upon  the  record  was,  that 
the  writ  of  scire  facias  issued  before  the  commission  was 
returnable,  and  therefore  before  any  debt  appeared  upon  tJie 
record;  the  commission  being  returnable  on  the  15th  of 
April,  and  the  scire  facias  bearing  teste  on  the  20th  of 
March,  and  returnable  the  15th  of  ApriL  But  we  are  of 
opinion  that  the  objection  amounts  only  to  an  irregularity, 
and  not  to  error  on  the  record.    In  the  case  of  Rex  v.  Pear^ 
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soUi  on  which  the  plaintiff  in  error  relies^  the  objection,  which  1846. 
is  preciaely  the  same  as  the  present,  was  treated  by  the  de- 
fendants as  matter  of  irregularity  only,  and  so  held  by  the 
Court.  The  scire  facias,  in  this  case,  is  in  the  nature  of 
process  to  bring  the  party  into  Court  to  answer ;  and  if  the 
teste  of  mesne  process  is  too  early,  that  does  not  make  the 
process  a  nullity,  but  irregular  only. 

We  therefore  think  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed. 

Judgment  affirmed. 
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j^^  22.  Lamert  v.  Heath. 

The  defendant,   UEBT  for  money  had  and  received  by  the  defendant  to 

bongSfoTtho'  *^®  ^^^^  ^^  ^^^  plaintiff,  for  interest,  and  on  an  account 
plaintiflf  scrip      stated. — Plea,  nunquam  indebitatus. 

certificates,  ^  ^ 

which  were  At  the  trial,  before  Pollock^  C.  B.,  at  the  sittings  in  Lon- 

share  market,  ^on  after  last  Michaelmas  term,  it  appeared  that  the  action 

u  "  K^ntiST'  ^^  brought  by  the  plaintiff  against  the  defendant,  a  stock- 

Coast  RaQway  broker,  to  recover  back  the  sums  of  £150  and  £282  10*., 

scrip,    and 

were  signed  by  which  had  been  paid  by  the  plaintiff  to  the  defendant  for 
thcjSway^^  the  purchase  of  280  scrip  certificates  of  shares  in  the 
^"teSnisB^*  "Kentish  Coast  Railway  Company."  It  appeared  that  the 
this  scrip  was  company  was  formed  in  the  latter  part  of  the  year  1844. 
denied  by  the  Letters  of  allotment  were  issued,  and  deposits  paid  thereon, 
Sie«d"bat  it  P^^^J  at  the  London  Joint  Stock  Bank  and  partly  at  the 
a"  ^"^  ^  offices  of  the  company ;  and  scrip  certificates,  signed  by  the 
withont  author-  secretary,  were,  on  such  deposits  being  made,  issued  from 

ity.    In  an 

action  to  reoorer  back  from  the  defendant  the  price  paid  to  him  by  the  plaintiff  for  this  scrip, 
and  for  his  commission,  on  the  ground  of  its  not  being  genuine  i~-HM,  that  the  proper  question 
for  the  jury  was,  whether  what  the  defendant  intended  to  buy  was  that  which  was  sold  in  the 
market  as  Kentbh  Coast  Railway  scrip. 
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the  offices  of  the  company,  and  were  the  subject  of  sale  ^  1846. 
and  purchase  in  the  money  market  until  June  1845,  when 
the  scheme  was  abandoned.  The  directors  then  refused  to 
return  any  of  the  deposits  which  had  been  paid  in  to  the 
offices  of  the  company,  on  the  ground  that  those  payments 
had  been  received  and  the  scrip  issued  thereon  without  their 
authority,  and  they  denied  the  genuineness  of  the  scrip  so 
issued.  The  plaintiff  sought  to  recover  in  this  action,  on 
the  ground  that  the  scrip  bought  for  him  by  the  defendant 
was  of  this  description,  and  therefore  not  genuine  ^^  Kentish 
Coast  Bailway  scrip."  The  Lord  Chief  Baron  left  it  to  the 
jury  to  say  whether  the  scrip  bought  by  the  defendant  for 
the  plaintiff  was  genuine  scrip  of  the  Kentish  Coast  Bail- 
way  Company  or  not.  The  jury  found  that  it  was  not,  and 
gave  a  verdict  for  the  plaintiff,  damages  432/.  lOs, 

In  Hilary  term,  Willes  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection ;  against  which, 

JerviSi  Montagu  CliamberSi  and  Hugh  HiU  now  shewed 
cause. — The  order  of  the  plaintiff  to  the  defendant  was  to 
buy  scrip  of  the  Kentish  Coast  Railway  Company.  That 
order  was  not  fulfilled  by  the  purchase  of  that  which  after- 
wards turned  out  to  be  a  spurious  article,  not  issued  or 
authorized  by  the  company.  It  is  not  like  the  case  of  a 
chattel  which  has  acquired  a  conventional  name,  like  the 
**  Patent  Smoke-consuming  Furnace"  (a),  and  which  is  sold 
without  a  warranty.  This  is  no  more  a  real  article  than 
the  forged  Exchequer  Bills,  which  also  passed  current  in  the 
market.  The  parties  who  paid  money  for  them  would  be  en- 
titled to  recover  it  back :  Jones  v.  Ryde  (b).  [Aldersony  B. 
— ^But  suppose  they  had  only  been  irregularly  issued,  with- 
out the  observance  of  certain  formalities  which  would  bind 
the  Government ;  would  the  same  rule  apply  ?     The  ques- 

(a)  See  ChafOer  r.  Hopkins,  4  M.  &  W.  399.  {h)  6  Taunt.  488. 
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1846.  tion  here  is,  was  it  not  for  the  jmy  to  baj,  whether  the 
plaintiff  baigzuned  for  real  Kentish  Kailway  scrip,  or  for 
that  which  was  in  the  market  as  Kentish  Bail  way  scrip:  If 
for  the  latter,  he  has  had  what  he  Iwgained  for.  Bolfe,  B. 
— The  question  is  not  whether  it  was  the  real  scrip  of  the 
company,  but  whether  it  was  the  scrip  which  the  plaintiff 
contracted  to  buy.] 

Martin  and  WiUeSf  in  support  of  the  role,  were  stopped 
by  the  Court, 

Aldebson,  B. — The  question  is  simply  this — was  what 
the  parties  bought  in  the  market  ^'  Kentish  Coast  Bailway 
scrip?"  It  appears  that  it  was  signed  by  tiie  secretary  of 
the  company ;  and  if  this  was  the  only  Kentish  Coast  Bail- 
way  scrip  in  the  market,  as  appears  to  have  been  tiie  case, 
and  one  person  chooses  to  sell,  and  the  other  to  buy  that, 
then  the  latter  has  got  all  that  he  contracted  to  buy.  That 
was  the  question  for  the  jury,  but  it  was  not  left  to  them : 
the  rule  must  tiierefore  be  absolute  for  a  new  trial 

Pollock,  C.  B.,  Bolfb,  B.,  and  Platt,  B.,  concurred. 

Bule  absolute  (a). 


(a)  See  MUeheU  y.  NewhaU,  ante,  908. 
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Babnett  r.  Sir  Henry  Lambert.  J!fay23. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an  The  defendant, 

.     .    .    J       -ni  'j.  in  answer  to  an 

account  stated.     Jrlea,  non  assumpsit.  application 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Lon-  ^^"^^^l^* 
don  after  Easter  Term,  it  appeared  that  this  action  was  way  company 
brought  by  the  plaintiff,  a  stationer  in  London,  against  the  name  to  be 
defendant,  as  one  of  the  provisional  committee  of  the  "  Great  pjjl^on  J*** 
Welsh  Junction  Railway,"  to  recover  the  price  of  stationery  oommitt^, 
supplied  on  the  order  of  the  secretary  of  the  company.   The  consentingf  to 
company  was  formed  in  June  1845.      Shoi-tly  afterwards,  j„g  that  '*  he 
the  secretary  wrote  to  the  defendant,  requesting  him  to  JjJ^^m^^wonfd 
allow  his  name  to  be  placed  on  the  proviaonal  committee,  be  limited  to 

-       the  amount  of 

On  the  17th  of  July,  the  defendant  wrote  an  answer  to  the  hia  tharea." 
secretary,  in  which  he  consented  to  be  placed  on  the  pro-  accordSgl^" 
visional  committee,  but  stated  that  "  he  concluded  his  lia-  pnWiahed  in 

the  newspapers 

bility  would  be  limited  to  the  amount  of  his  shares.''    His  as  one  of  the 
name  was  first  published  in  the  newspapers  as  one  of  the  ^^mittee,  and 
provisional  committee,  on  the  21st  of  August   On  the  15th  ^.S^^"**" 
of  October,  he  attended  a  meeting  of  the  committee,  and  ^^  ><^^  ■> 

,  ,  ,        chairman  at  a 

acted  as  chairman.     The  goods  in  question  were  supplied  meeting  of  the 
at  various  periods,  from  June  to  December  1845;  they  ^^/^f,  that 
were  used  at  the  meetings  of  the  provisional  committee;  forThe^'^clTof 
but  it  did  not  appear  that  the  defendant  knew  anything  of  stationery  sap- 
the  plaintiff,  or  had  had  any  communication  with  him*  plaintiff;  on  the 

Upon  these  facts,  the  Lord  Chief  Baron  directed  the  jury  ^^i^^  ^ 
that  the  defendant  was  liable  for  the  price  of  the  goods  '"^  ^^J^^ 

committeCf 

which  had  been  supplied  by  the  plaintiff  attee  the  17th  of  after  the  date 
July,  when  the  defendant  agreed  to  become  a. member  of  the  secretary, 
the  provisional  committee ;  and  the  jury  accordingly  found 
a  verdict  for  the  plaintiff  for  that  amount ;  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  nonsuit,  or  to 
reduce  the  damages  to  such  amoimt  as  the  Court  should 
think  fit. 
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1846.  Humfrey  now  moved  accordingly. — The  evidence  pven 

at  the  trial  did  not  establish  any  legal  liability  in  the  de- 
fendant for  the  price  of  any  of  these  goods.  The  secretary 
had  no  authority  in  law  or  in  fact  to  pledge  the  credit  of  the 
defendant  to  the  plaintiff.  [Pollock^  C.  B. — The  defendant 
wrote  and  agreed  to  become  one  of  the  provisional  commit- 
tee^  for  the  management  of  the  affairs  of  the  company : 
surely  that  is  an  authority  to  the  secretary  to  pledge  his 
credit,  at  all  events  for  necessaries  like  these.]  This  is  not 
the  case  of  an  ordinary  partnership,  in  which  there  is  a 
community  of  profit  and  loss,  and  each  partner  has  there- 
fore, by  law,  an  implied  authority  to  contract  on  behalf  of 
his  co-partners.  The  shareholders  in  a  railway  company  can 
have  no  implied  authority  to  bind  each  other  to  an  unlimited 
extent :  nor  have  the  provisional  committee  any  authority 
to  pledge  the  credit  of  the  shareholders ;  they  would  have 
a  fund  in  their  hands,  by  means  of  the  deposits,  out  of 
which  to  defray  such  expenses  as  these.  The  case  of  Todd 
V.  Emly  (a)  is  strongly  in  point  for  the  defendant.  That 
was  an  action  to  recover  the  price  of  wine  furnished  to  a 
club,  of  the  committee  of  which  the  defendants  were  mem- 
bers; it  was  proved  that  the  wine  was  ordered  by  the 
house-steward  under  the  authority  of  the  committee,  but 
nothing  appeared  beyond  the  fact  of  the  defendants  being 
members  of  the  committee.  It  was  held  that  the  question 
for  the  jury  was*  whether  the  defendants  had  individually 
authorised  the  making  of  the  contract  in  the  ordering  of  the 
wine.  Lord  Abinger,  C.  B.,  there  said,  "  It  is  fit  that  this 
case  should  be  considered  again,  as  it  is  one  of  considerable 
difficulty.  Supposing  the  jury  to  have  been  of  opinion,  that 
the  majority  of  the  committee  had  a  right  to  bind  the 
minority,  they  might  still  think  that  the  defendants  had 
never  done  anything  to  shew  that  they  concurred  in  the 
authority  given  to  the  house-steward ;  yet  upon  the  general 

(a)  8  M.  &  W.  605. 
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summing  up  of  my  Lord  Denman,  they  might  come  to  the  1846. 
condusion  that  the  defendants  were  liable."  And  Alderson, 
B.,  sidd^  ^'  In  order  to  make  the  case  out,  and  to  establish 
the  liability  of  the  defendants,  the  jury  should  be  satisfied 
that  what  was  done  was  not  only  done  within  the  know- 
ledge of  the  committee  generally,  but  that  it  was  within 
the  particular  knowledge  of  the  two  defendants."  [Alder- 
soJh  B.,  referred  to  Fkmynff  v.  Hector  (a).]  That  case  is  so 
far  distinguishable  from  Todd  v.  JSndy,  that  the  defendant 
was  not  one  of  the  committee  of  the  club.  There  Lord 
AbingcTy  C.  B.,  sidd,  ^'I  had  thought,  but  without  much 
consideration,  at  the  assizes,  that  these  sort  of  institutions 
were  of  such  a  nature  as  to  come  imder  the  same  view  as  a 
partnership,  and  that  the  same  incidents  might  be  extended 
to  them ;  that  where  there  was  a  body  of  gentlemen  forming 
a  club,  and  meeting  together  for  one  common  object,  what 
one  did  in  respect  of  the  society  bound  the  others,  if  he  had 
been  requested  and  had  consented  to  act  for  them.  Trading 
associations  stand  on  a  very  different  footing.  Where  per* 
sons  engage  in  a  community  of  profit  and  loss  as  partners, 
one  partner  has  the  right  of  property  for  the  whole ;  so,  any 
of  the  partners  has  a  right,  in  any  ordinary  transactions, 
imless  the  contrary  be  clearly  shewn,  to  bind  the  partnership 
by  a  credit"  [Bolfe,  B. — The  case  of  Tredwen  v.  Bourne  (b) 
seems  to  me  to  be  conclusive  against  you.  It  was  an  action 
against  the  defendant,  as  a  shareholder  in  a  mining  com- 
pany, to  recover  the  price  of  coab  supplied  to  the  company; 
and  the  acts  relied  on  to  connect  the  defendant  with  that  con- 
cern (which  was  analogous  to  the  provisional  committee  of  a 
railway  company)  were  certainly  weaker  than  in  this  case; 
yet  there  it  was  held  that  the  members  of  the  company  had 
authority,  by  law,  in  the  absence  of  proof  of  a  more  limited 
authority,  to  bind  each  other  by  dealings  on  credit,  for  the 
purpose  of  working  the  mines,  if  that  appeared  to  be 

(a)  2  M.  &  W.  172.  (h)  6  M.  &  W.  461. 
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1846.  necessary  or  usual  in  the  working  of  mines.  In  Todd  v. 
Emly^  the  demand  was  for  wine ;  but  in  this  case  it  is  for 
things  which  were  clearly  necessary  for  the  committee  as  a 
body,  because  the  committee  could  not  have  gone  on  with- 
out stationery.]  Suppose  the  majority  of  the  provisional 
committee  were  in  favour  of  ordering  certiun  goods;  would 
the  dissentient  minority  be  liable  for  them  ?  [Aldersony  B. 
— That  does  not  appear  to  have  been  the  case  here ;  if  it 
was,  it  lay  upon  the  defendant  to  shew  it.  I  am  not  pre- 
pared to  say  that  the  party  would  be  liable  in  such  a  case ; 
because  he  gives  no  actual  authority,  and  you  cannot  imply 
an  authority  from  his  dissent.]  Here  the  defendant,  by  his 
letter  to  the  secretary,  limits  his  responsibility  to  the 
amount  of  his  shares. 

But  if  the  defendant  is  liable  at  all,  it  can  only  be  for 
the  goods  supplied  after  the  15  th  of  October,  the  day  on 
which  he  attended  the  meeting  of  the  committee.  The 
mere  entry  or  publication  of  his  name  as  a  member  of  the 
provisional  committee  did  not  make  him  responsible,  until 
he  acted  in  that  capacity. 

Pollock,  C.  B. — There  can  be  no  doubt,  as  it  seems  to 
me,  that  the  defendant  is  liable  in  this  action  for  the  goods 
which  were  supplied  after  he  attended  the  meeting  of  the 
provisional  committee,  and  acted  as  chairman.  He  must 
have  known  that  articles  of  stationery  were  in  use  by  the 
committee,  and  knowing  that  no  money  had  been  raised  by 
subscription,  he  could  not  but  know  they  were  obtained  on 
credit  At  the  trial,  I  thought  that  the  defendant  was  not 
liable  for  any  goods  supplied  before  the  17th  of  July,  when 
he  consented  to  become  a  member  of  the  provimonal  com- 
mittee, but  that  he  was  liable  for  all  supplied  subsequently, 
inasmuch  as  by  that  letter  he  gave  the  secretary  authority 
to  pledge  his  credit  for  such  things  as  were  necessary  for 
the  committee  as  a  body.  I  am  still  of  the  same  opinion, 
and  think  there  ought  to  be  no  rule. 
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ALDER8ON5  B. — I  am  of  the  same  opinion.  The  question  ^  1846. 
in  this  case  is,  whether  the  defendant  has  rendered  himself 
liable  for  these  goods,  by  reason  of  his  having  given  autho- 
rity to  the  secretary  of  the  company  to  pledge  his  credit 
for  them.  I  think  he  did  give  such  authority  by  his  letter 
of  the  17th  of  July,  and  that  he  was  liable  in  respect  of 
orders  given  subsequently,  but  not  in  respect  of  those  given 
previously.  By  his  being  '^  liable,"  I  mean  that,  under  such 
circumstances,  the  Judge  ought  to  direct  the  jury,  and 
they,  as  reasonable  men,  ought  to  find,  that  the  defendant, 
as  a  member  of  the  provisional  committee,  had  constituted 
the  secretary  his  agent  to  pledge  his  credit  for  all  such 
things  as  were  necessary  for  the  working  of  the  committee, 
and  to  enable  it  to  go  on.  It  is  a  question  of  fact»  and  was 
so  treated  in  Todd  v.  Emly.  It  is  a  matter  of  inference  for 
the  jury,  to  be  drawn  from  a  man's  conduct  Where  a 
subscription  has  been  made,  and  there  is  a  fund,  it  is  not 
BO ;  because,  if  you  give  money  to  a  person  to  buy  certain 
things  with,  the  natural  inference  is  that  you  do  not  mean 
him  to  pledge  your  credit  for  them.  Such  things  as  are 
the  subject  of  this  action  were  clearly  necessary  and  proper 
for  the  committee,  as  much  as  would  be  a  room  to  sit  in ; 
and  therefore  I  think  it  was  for  the  jury  to  infer  whether 
the  defendant  gave  authority  to  some  one  to  pledge  his  cre- 
dit for  them,  and  that  the  jury  could  not  have  reasonably 
found  otherwise  upon  that  question  than  they  did. 

RoLFE,  B.,  and  Platt,  B.,  concurred. 

Bule  reAised. 
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1846. 
J%tlM  8. 

In  an  action  of 
contract 
against  A.,  he 
cannot  plead  in 
abatement  the 
pendency  of 
another  action 
for  the  same 
cause  against 
B. 


Henry  v.  Goldney. 

Assumpsit  for  work  and  labour  and  materials,  and 
on  an  account  stated. 

The  defendant  (who  was  in  fact  sued  as  one  of  the 
members  of  the  provisional  committee  of  a  railway  com- 
pany) pleaded  in  abatement,  that  the  said  supposed  pro- 
mises in  the  declaration  mentioned  were  made  by  the  de- 
fendant, jointly  with  one  F.  Ede,  and  not  by  the  defendant 
alone ;  and  that,  at  the  time  of  issuing  the  writ  in  this  ac- 
tion, and  before  the  plaintiff's  declaring,  to  wit,  on  &c., 
the  plaintiff  sued  and  prosecuted  a  writ  of  summons  out  of 
this  court  against  the  siud  F.  Ede,  which  said  writ  was  so 
issued,  and  was  a  valid  writ,  and  was  in  existence,  and  was 
the  commencement  of  an  action  against  the  said  F.  Ede,  at 
the  time  of  the  conunencement  of  this  action,  and  by  which 
said  writ  our  lady  the  now  queen  commanded  the  said  F. 
Ede,  &c  (setting  out  the  writ) ;  that  the  said  F.  Ede 
afterwards,  to  wit,  on  &c.,  caused  an  appearance  to  be  en- 
tered, &c,  and  that  the  plaintiff  afterwards,  to  wit,  &c,  de- 
clared against  the  ssud  F.  Ede,  that  he  theretofore,  to  wit, 
on  &c.,  was  indebted  to  the  plaintiff  in  £6000,  for  the 
price  and  value  of  work  and  materials,  &c.,  (setting  out  the 
declaration) ;  that  the  plaintiff  issued  the  said  writ  against 
the  said  F.  Ede,  and  declared  thereupon,  for  and  in  respect 
of  the  same  identical  breach  of  the  same  identical  promises, 
as  the  breach  of  the  promises  and  promises  in  the  declara- 
tion in  this  suit  mentioned ;  and  that  the  declaration  in  this 
suit  contains  no  other  or  different  breach  of  promise,  or  pro- 
mise or  cause  of  action,  than  the  promises,  breach  of  pro- 
mise, and  causes  of  action  mentioned  in  the  said  declaration 
against  the  said  F.  Ede ;  and  that  the  said  writ  and  action 
so  sued  out  and  prosecuted  against  the  said  F.  Ede  is  still 
depending  in  this  court. — Verification. 

The  plaintiff's  points  for  ailment  were,  that  the  plea  is 
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bad,  on  the  ground  that  this  action  is  maintainable  against  1846. 
the  defendant)  notwithstanding  the  facts  stated  in  the  plea, 
and  on  the  ground  that  it  is  consistent  with  the  plea,  that 
the  said  F.  Ede  therein  mentioned  may  have  pleaded  or 
may  plead  in  abatement  of  the  action  in  the  said  plea  stated 
to  have  been  brought  against  him  by  the  plaintiff;  and  on 
the  ground  that,  by  the  law  of  England,  an  action  is  main- 
tainable against  each  of  several  joint  contractors,  subject  to 
a  plea  in  abatement  for  the  non-joinder  of  the  other  joint 
contractors. 

Cromptan,  in  support  of  the  demurrer. — This  plea  is 
clearly  bad,*  as  well  in  substance  as  in  form.  This  is  a 
noyel  and  unprecedented  attempt  to  set  up  the  pendency  of 
another  suit  as  a  defence  by  a  stranger  to  that  suit.  The 
defendant  had  a  dear  and  convenient  remedy,  by  a  plea  of 
the  non-joinder,  or  by  an  application  to  the  equitable  juris- 
diction of  the  Court,  if  any  abuse  of  the  process  has  been 
conmiitted.  The  principle  of  the  plea  of  auter  action  pend- 
ant is,  that  the  same  party  is  not  to  be  twice  harassed  for  the 
same  cause  of  action.  It  is  so  laid  down  in  Sparrow^ 
case  {a),  and  in  Com.  Dig.,  Abatement,  (H.  24).  But  it 
cannot  be  any  defence  in  point  of  law,  that  another  action 
for  the  same  cause  is  depending  against  a  stranger.  There 
are,  moreover,  other  important  objections  to  this  plea.  It  is 
perfectly  consistent  with  the  terms  of  it,  that  Ede  may  have 
died  since  the  conmiencement  of  the  suit  against  him.  [He 
was  here  stopped  by  the  Court] 

BramweU,  contrk. — This  plea  is,  upon  legal  principles,  a 
good  answer  to  the  action.  The  argument  on  the  other 
side  is,  that  the  defendant  ought  to  have  pleaded  the  non- 
joinder of  Ede  in  abatement.  But  that  is  a  very  imperfect 
remedy.    For  instance,  if^  after  action  brought,  the  party 

(a)  6  Rep.  61. 
VOL.  xv.  L  L  M.  w. 
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1846.  not  joined  has  left  the  country,  the  plea  in  abatement  can- 
not state,  in  compliance  with  the  stat.  3  &  4  Will.  4,  c  42, 
s.  8,  that  he  is  resident  within  the  juriscMotion  of  the  Court. 
It  has  been  ahready  held,  in  King  v.  Hoare(a)y  that  a  judg^ 
ment  recovered  against  one  of  two  joint  debtors,  without  satis- 
faction, is  a  bar  to  an  action  against  the  other.  The  true 
principle  is,  that  if  the  defendant  shews  anything  which  sus- 
pends the  action  against  his  co-<x)ntractor,  he  suspends  it 
against  himsel£  In  Boyce  v.  Douglas  (A),  it  was  ruled  by 
Lord  Ellenborouffh,  C.  J.,  that  where  two  parties  who  have 
been  jointly  guilty  of  an  assault  ore  sued  separately,  the 
pendency  of  one  action  may  be  pleaded  in  abatement  in  the 
other.  The  case  of  The  Earl  of  Bedford  v.  The  Bishop  of 
Exeter  (c)  is  strongly  in  point.  There  an  action  of  quare 
impedit  was  brought  against  two ;  and  a  plea  in  abatement, 
that  another  quare  impedit  was  pending  against  one  of 
them,  was  held  good.  It  is  difficult  to  see  how  that  would 
be  a  good  defence  for  one  of  them,  when  sued  jointly  with 
the  other,  unless  it  would  also  have  been  a  good  defence  for 
him  if  sued  alone.  It  was  tiie  same  amount  of  yexation  for 
A.  and  B.  to  be  so  sued,  as  fw  A.  to  be  sued  twice.  The 
law  objects  to  double  litigation^  be  the  paarties  who  they 
may.  \^Aldersony  B. — How  is  A.  vexed  by  an  action  being 
brought  against  B  ?  B.  cannot  recover  against  A.  his  pro-* 
portion  of  the  costs*  All  pleas  of  action  pending  must  go 
upon  the  ground  of  the  party  being  twioe  vexed.  PbUock, 
C.  B.^— The  authority  in  Ist  Campbell  is  no  more  than  a 
dictum,  thrown  out  casually.  There  is  no  precedent  for 
such  a  plea,  not  only  before  that  dictum,  but  since.]  The 
same  might  have  been  said  as  to  the  plea  in  King  v.  Hoare. 
In  RawKnson  v.  Oriel  (d)y  again,  which  was  an  action  of 
trespass  against  two  defendants,  the  inclination  of  the  Court 
appears  to  have  been,  that  a  plea  in  abatement  of  an  action 


(a)  13  M.  &  W.  494.  (c)  Hob.  137. 

(b)  1  Campb.  60.  (d)  1  Show.  75 ;  Garth.  96. 
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pending  against  one  of  them  was  good.  The  debt  is  a  iMi. 
thing  which  the  party  realises  and  has  by  suing  for  it;  and 
if  he  can  recover  in  both  actions,  he  has  it  twice.  Gonid  a 
party  bring  two  actions  of  detinae  for  the  same  chattel? 
[AlderscHy  B. — ^You  can  always  prevent  him  irom  having 
the  debt  twice,  by  pleading  the  non-joinder  in  abatement,] 
That  may  be  in&possible,  by  reason  of  the  co-contractor 
being  ont  of  the  jurisdiction,  since  the  stat  3  &  4  Will.  4, 
c.  42.  IPoUock^  C.  B. — ^We  cannot  change  the  rttles  of 
pleading  because  of  that  statute.  We  must  suppose  that  it 
was  passed  purposely  to  hamper  pleas  in  abatement.  Al- 
ders&n,  B. — ^The  only  effect  of  the  statute  is,  thAt  joint  con- 
tracts, where  one  of  the  contractors  is  out  of  the  kingdom, 
become  jamt  and  several  Where  is  the  mischief  of  that  ? 
You  admit  there  may  be  several  actions  against  joint  and 
several  obligors.]  That  is  the  obligation  they  have  entered 
into:  and  there  the  plaintiff  has  not  two  judgments  in 
respect  of  the  same  contract;  for,  though  written  on  the 
same  paper,  they  are  different  contracts  altogether.  The 
result  of  the  stat.  3  &  4  Will.  4,  is,  if  this  plea  be  held 
bad,  that,  instead  of  one  action  i^inst  thirty  joint  con- 
tauctors,  the  plaintiff  may  have  twenty-nine  actions,  against 
all  but  the  one  who  is  out  of  the  country.  Now  the  prin- 
ciple of  the  decision  in  Kinp  v.  Hoare  is,  that  a  plaintiff  has 
no  right  to  several  judgments  for  the  same  cause  of  action. 
How  strange  then  is  it,  that  all  these  actions  may  be 
brought,  although  they  cannot  have  their  legal  termination 
by  judgment  and  execution.  There  is  no  distinction  in 
principle  between  the  case  of  joint  contractors  and  joint  tort- 
feasors. Besides,  the  non-joinder  could  not  be  pleaded  here, 
for  the  defendant  would  not  give  the  plaintiff  a  better  writ, 
inasmuch  as  no  action  can  be  brought  against  Ede  pending 
llie  former  action. 

Crampion  was  not  caUed  upon  to  reply. 

L  L  2 


498  CASES  IN  THE  EZCHEQUSB, 

1846.  ^  P0LLOCK5  C.  B. — I  am  of  opinion  that  the  plaintiff  is  en- 

titled to  our  judgment.  Here  the  defendant  is  not  yexed 
twice  by  the  same  proceeding,  and  therefore  that  prindple 
has  no  application.  Contracts  may  be  made  joint  and  several; 
and  when  that  is  the  case,  as  in  a  joint  and  several  bond^  an 
action  may  be  brought  against  each  contractor,  although  the 
judgment  cannot  be  enforced  against  each ;  for  if  that  is  at- 
tempted to  be  done,  the  Court  will  give  a  remedy  by  audit& 
querela,  or  on  motion.  With  respect  to  the  language  of  Lord 
Elhnborofughf  in  Boyce  v.  Doughuj  it  is  a  mere  casual  remark, 
and  not  called  for,  and  not  amounting  to  a  decision,  on  which 
no  reliance  ought  to  be  placed.  If  that  position  were  correct, 
and  this  plea  might  be  pleaded  in  tort,  it  might  also  after- 
wards be  pleaded  in  contract;  but  there  are  no  dicta,  and 
no  precedents,  in  support  of  such  a  position,  except  the  lan- 
guage of  Lord  EUenbaraugh  in  the  case  referred  to.  Long 
before  that  case.  Lord  Holt  had  doubted  whether,  where  an 
action  in  tort  had  been  brought  against  two^  the  defendants 
could  plead  the  pendency  of  an  action  against  one  of  them ; 
although  there  the  party  was  apparentiy  twice  vexed 
for  the  same  cause;  but,  if  the  action  had  been  brought 
against  one,  and  not  against  two,  he  would  not  have  thought 
that  the  principle  of  not  vexing  a  party  twice  would  apply 
to  the  case.  Before  the  stat  3  &  4  Will.  4,  c.  42,  the  de- 
fendant in  this  case  could  have  pleaded  in  abatement  the 
liability  of  other  parties ;  and  if  an  action  were  brought 
against  all,  he  could  have  pleaded  the  pendency  of  the 
other  suit,  and  so  compelled  the  plaintiff  to  a  discontinuance. 
Then  came  the  statute,  with  the  clause  as  to  the  parties 
being  resident  witiiin  the  jurisdiction  of  the  court ;  and  it  is 
argued  that  we  ought,  because  of  it,  to  mould  the  rules  of 
pleading,  in  order  to  prevent  injustice,  or  to  infer  that  such 
were  the  rules  of  pleading  before  the  statute,  that  this  plea 
could  have  been  pleaded,  otherwise  the  statute  would  work 
injustice.     But  I  think  we  cannot  adopt  that  argument,  or 
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alter  the  rules  of  pleading,  merely  because  the  effect  of  that  1846. 
statute  isy  in  many  cases,  to  take  away  the  application  of  a 
plea  in  abatement.  In  truth,  the  act  was  passed  without 
reference  to  the  rules  of  pleading ;  and  when  one  contract- 
ing party  is  out  of  the  realm,  its  effect  may  be  to  make 
contracts  joint  and  several,  which  at  first  were  joint  only. 
I  do  not  see  any  great  mischief  in  that.  All  injustice  may 
be  prevented  by  an  appeal  to  the  equitable  jurisdiction  of 
the  Court  I  agree,  however,  that  a  legal  right  is  better 
than  an  application  to  the  equitable  jurisdiction  of  the 
Court;  and  it  is  satis&ctory  to  knowj  that  in  this  case  there 
is  an  appeal  to  a  court  of  error,  in  which  our  decision,  if 
erroneous,  may  be  corrected.  I  decide  this  question  on  the 
principle,  that  the  statute  has  nothing  to  do  with  the  case. 
The  plea  is  also  defective,  in  omitting  to  a^er  that  the  third 
party  is  ative. 

Aldebsox,  B. — I  am  of  the  same  opinion.  The  prin- 
ciple of  the  defence  of  auter  action  pendant  is,  that  the  same 
man  is  not  to  be  vexed  twice  for  the  same  cause.  But  how 
does  the  plea  shew  that  the  defendant  is  twice  vexed  in  this 
case  ?  He  pleads,  that  Ede  is  jointly  liable  with  him  under 
a  contract,  and  that  Ede  has  been  sued ;  but  the  fact  of 
an  action  having  been  brought  against  Ede,  does  not  shew 
that  the  same  man  has  been  or  necessarily  will  be  twice 
vexed  for  the  same  cause;  if  the  defendant  follows  out  the 
proper  proceedings  according  to  law,  he  certainly  will  not 
be.  The  proper  course  was,  for  the  defendant  to  plead  the 
non-joinder  of  Ede,  and  so  put  an  end  to  this  action;  and 
then  it  would  be  the  plaintiff's  duty  to  bring  a  joint  action 
against  the  defendant  and  Ede ;  and,  if  the  former  action 
were  not  discontinued,  Ede  might  plead  in  abatement  the 
pendency  of  the  other  action,  and  that  would  be  a  good  plea, 
as  well  for  Ede  as  for  the  defendant  The  two  actions, 
therefore,  cannot  go  on  together^  if  the  parties  follow  the 
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proper  rules  of  defence.  The  same  man  need  not  be  twice 
vexed  for  the  same  cause.  For  these  reasons,  I  am  of 
opinion  that  the  plea  is  bad,  and  the  plaintiff  is  entitled  to 
judgment  of  respondeat  ouster. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  case  must 
be  considered  independently  of  the  stat  3  &  4  Will.  4,  c. 
42.  If  two  or  more  parties  had  made  a  joint  contract,  and 
one  only  was  sued  upon  it,  his  cpurse  was  to  plead  in  abate- 
ment the  non-joinder  of  the  others,  and  the  plaintiff  was 
then  bound  to  bring  his  action  against  those  parties.  The 
statute,  however,  seems  to  assume  that  that  course  was  in 
many  respects  inconvenient,  as  the  plaintifl^  in  many  cases, 
could  not  in  fact  go  on  with  his  action  against  all  the  par- 
ties. It  therefore  required  th^  defendant  to  shew  where 
the  other  co-contractors  were.  The  case  of  King  v.  Hoan 
has  no  bearing  upon  the  question.  The  decision  there  was, 
that  a  judgment  recovered  against  one  of  two  joint  debtors 
is  a  bar  to  an  action  against  the  other ;  and  it  proceeded  on 
the  ground,  that  the  plaintiff  was  going  on  to  judgment,  in 
a  matter  that  had  passed  in  rem  judicatam.  It  is  altogether 
inapplicable  to  this  case. 

Platt,  B. — The  rule  of  law  is  clearly  laid  down  in  The 
Earl  of  Bedford  v.  The  Bishop  of  Exeter,  and  in  the  case  of 
Bawhnson  v.  Oriels  that  a  man  is  not  to  be  twice  vexed  for 
the  same  cause.  If  a  party  has  a  l^al  right  he  may  en- 
force it,  but  he  ought  not  to  institute  two  actions  instead  of 
one.  But  the  defendant's  objection  in  this  case  is,  that  an- 
other action  is  pending  against  another  party,  who  is  allied 
to  be  a  joint  contractor.  But  the  defendant  is  not  liable  to 
the  judgment  in  that  other  action;  whereas,  in  the  cases  I 
have  referred  to,  the  defendant  was  liable,  and  therefore 
the  judgment  and  execution  would  touch  the  same  person. 
But  here  the  defendant  is  not  twice  vexed;  he  is  in  the  same 
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Bituation  as  if  all  had  been  joined  in  the  action,  in  which        1846. 

case  executaon  might  have  been  leried  upon  any  of  them.        HuiKr 

The  plea  is  therefore  bad,  and  the  plaintiff  is  entitled  to 

judgment 

Judgment  of  respondeat  ouster. 


9. 
GOLONBT. 


Walstab  V,  SPOmSWOODE.  j-^gf^  22. 

Assumpsit. — The  declaration  stated,  that  heretofore,  A  nawayoom- 
to  wit,  on  &C.,  the  defendant  and  certain  other  persons,  l^oDdiy  re^~ 
whose  names  are  to  the  plaintiffs  unknown,  agreed  together  8:"t«»«djiuMl  a 
to  form  a  certain  joint-stock  company,  called  **  The  Direct  usued,  which 
Birmingham,  Oxford,  Beading,  and  Brighton  Bail  way  Com-  poaed  capital  to 
pany,"  for  the  purpose  of  making  a  certain  railway,  under  i^^*Sw'^^' 
the  powers  of  an  act  of  Parliament  to  be  applied  for  in  that  ■**'f^  ^JL^^ 

•     1      /»      1  •  1  each.    The 

behalf;  the  capital  of  which  company  was  to  consist  of  plaintiff  applied 
£2,000,000,  in  80,000  shares,  at  £25  each,  to  be  allotted  by  rfoSi  Lmm'it- 
the  committee  of  management  of  the  said  company  to  such  ^^  Mventy 
persons  as  should  apply  to  them,  and  as  they  should  select  i^^r  wherebj 
for  that  purpose ;  and  the  plaintiff  then,  to  wit,  on  &c.,  at  to  accept  the 
the  requebt  of  the  defendant,  applied  to  the  committee  of  i!^  n^ber 

that  thej  might 
allot  to  her, 
to  pay  the  deposit  of  2i,  12«.  M.  per  share  thereupon,  and  to  sign  the  parliamentary  contract 
ana  subscribers'  agreement  when  required.  To  this  letter  she  received  an  answer,  signed  by 
the  secretary,  stating  that  the  committee  of  management  had  allotted  to  her  thirty  shares,  and 
requesting  her  to  pay  the  deposit  of  2/.  12«.  Sd.  per  share,  amounting  to  78/.  15«.,  into  one  of 
certain  banks  on  or  before  a  day  mentioned.  The  plaintiff  accordingly  paid  into  one  of  those 
banks,  in  due  time,  the  deposit  of  78/.  15«.,  and  receiTcd  the  bankers'  receipt  for  the  same. 
She  afterwards  presented  the  receipt  to  the  company,  and  made  several  fruitless  applications  to 
the  committee  for  scrip,  and  at  length  waa  informed  that  the  directors  had  come  to  the  resolu- 
tion not  to  issue  any  scrip,  and  that  the  greater  part  of  the  deposits  had  been  expended,  and  the 
balance  would  be  rateably  divided.  It  appeared  that  the  directors,  finding  it  impossible  to  go 
to  Parliament  in  the  ensuing  session,  had  determined  not  to  is»ue  any  scrip ;  and  that,  of  the 
entire  number  <ii  80,000  shares,  70,000  were  allotted,  but  deposits  were  paid  on  4000  only, 
producing  altogether  the  sum  of  j^l0,500. 

In  an  action  by  the  plaintiff  to  recover  back,  from  a  member  of  the  managing  committee,  the 
ram  of  78/.  l&t.  ao  paid  by  her  aa  deposits  on  the  shares  allotted  to  her  : 

Held,  first,  that  there  was  sufficient  evidence  of  the  final  abandonment  of  the  project. 

Secondly,  that,  on  its  abandonment,  under  the  circumstances  above  stated,  the  plaintiff  waa 
entitled  to  recover  back,  as  money  had  and  received  to  her  use,  the  whole  sum  so  paid  by  her. 

An  association  of  this  nature  does  not  amount  to  a  partnership. 
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management  for,  and  there  were  then  allotted  to  her  by  the 
said  committee,  by  a  certain  letter  of  allotment^  to  her 
directed  and  deliyered,  diyers,  to  wit,  thirty  of  the  siud 
shares ;  and  thereupon  then,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiff,  at  the  instance  and  request  of 
the  defendant,  would,  on  or  before  the  24th  day  of  October, 
A.D.,  1845,  pay  to  one  of  certain  banking  companies  iA  the 
said  letter  of  aUotment  named,  whereof  one  was  a  certain 
banking  company,  called  **  The  London  Joint-stock  Bank," 
to  the  account  of  the  said  joint-stock  railway  company,  a  de- 
posit of  2L  12«.  6d.  upon  each  of  the  said  thirty  shares,  making 
in  the  whole  the  sum  of  78/.  15^.,  and  would  present  the  said 
letter  of  aUotment,  with  a  receipt  of  one  of  the  said  banks 
for  the  said  deposit  appended  thereto,  to  the  defendant  or 
his  agents  in  that  behalf,  at  the  oflSice  of  the  said  company, 
and  execute  a  certain  contract  relating  to  the  formation  of 
the  said  company,  called  "  the  Parliamentary  contract,"  and 
a  certain  agreement  also  relating  to  the  formation  of  the 
said  company,  called  **  the  subscribers'  agreement,"  within 
a  certain  reasonable  time  appointed  on  that  behalf,  to  wit, 
on  the  27th  day  of  October,  A.D.,  1845,  or  within  a  reason- 
able time  then  next  following,  the  said  contract  and  agree- 
ment to  be  prepared  by  the  defendant,  and  ready  for  execu- 
tion at  such  time  as  aforesaid,  the  defendant  then  promised 
the  plaintiff  to  give  her,  in  exchange  for  the  said  letter  of 
allotment  and  banker's  receipt,  scrip  certificates  for  the  said 
thirty  shares,  (that  is  to  say),  certain  certificates  in  writing, 
purporting  that  the  holder  or  holders  thereof  were  entitied 
to  thirty  shares  in  the  capital  of  the  said  Joint-stock  Bail- 
way  Company,  and  to  be  shareholders  thereof  in  respect  of 
such  shares ;  and  the  plaintiff  avers,  that  she,  confiding  in 
the  said  promise  of  the  defendant,  afterwards,  and  within  the 
time  limited  in  that  behalf,  namely,  on  the  sdd  24th  day  of 
October,  1845,  paid  to  the  said  London  Joint-stock  Bank, 
on  account  of  the  said  railway  company,  the  said  deposit  on 
each  of  the  said  shares,  amounting  in  the  whole  to  the  said 
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sum  of  7SL  I6s.,  and  then  received  from  the  said  bank  a 
receipt  for  the  same  appended  to  the  said  letter  of  allot- 
ment ;  and  afterwards,  and  within  the  time  appointed  in  that 
behalf  as  aforesaid,  and  at  a  proper  and  reasonable  time  in 
that  behalf,  to  wit,  on  &c,  the  plaintiff  presented  the  said 
letter  of  allotment,  with  the  banker^s  receipt  appended 
thereto,  at  the  office  of  the  said  railway  company,  to  wit,  at 
Mooi^te-street,  in  the  City  of  London,  to  the  defendant, 
and  then  was,  and  always  since  has  been,  ready  and  willing, 
and  then  offered  to  the  defendant,  to  deliver  to  him  the  s^d 
letter  of  allotment  and  banker's  receipt  appended  thereto, 
and  to  execute  the  said  Parliamentary  contract  and  sub- 
scribers' agreement,  and  to  receive  such  scrip  certificates  as 
aforesaid  in  exchange  for  the  said  letter  of  allotment  and 
the  banker's  receipt,  and  then  requested  to  exchange  the 
said  letter  of  allotment,  with  the  said  banker's  receipt  ap- 
pended thereto  as  aforesaid,  for  such  scrip  certificates  as 
aforesaid,  and  a  reasonable  time  for  the  defendant  so  to  do 
had  elapsed  long  before  this  suit  commenced :  yet  the  de- 
fendant, not  r^arding  his  said  promise,  did  not  nor  would, 
at  the  time  when  he  was  so  requested  by  the  plaintiff  so  to 
do,  or  at  any  time  before  or  since,  exchange  the  said  letter 
of  allotment,  with  the  said  banker's  receipt  appended  thereto, 
for  such  scrip  certificates  as  aforesaid,  or  deliver  such  scrip 
certificates  as  aforesdd  to  the  plaintiff,  but  then  wholly 
neglected  and  refused,  and  still  neglects  and  refuses  so  to 
do,  and  then  wholly  discharged  the  plaintiff  from  executing 
the  asid  contract  or  agreement.  Breach,  &c.  There  were 
also  counts  for  money  had  and  received,  money  paid,  money 
lent,  and  on  an  account  stated 

The  defendant  pleaded  non  assumpsit,  and  also  several 
special  pleas,  which  it  is  not  necessary  to  notice. 

At  the  trial  before  Pollock^  C.  B.,  at  the  London  sittings 
after  last  Hilary  Term,  the  following  facts  appeared  in  evi- 
dence : — The  defendant  was  a  member  of  the  provisional 
and  managing  committee  of  the  ^*  Direct  Birmingham,  Ox- 
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ford,  heading,  and  Brighton  Bailway  Company,^  which 
was  provisionally  registered  in  August  1845.  The  capital 
was  announced  in  the  published  proqiectus  to  be  £2,000,000, 
VOL  80,000  shares  of  £25  each.  On  the  7th  of  October, 
1845,  the  plaintiff,  Mrs.  Walstab,  made  the  foUowing  ap- 
plication for  an  allotment  of  shares  in  the  undertaking  ad- 
dressed to  the  provisional  committee : — 

"  I  request  that  you  will  allot  me  seventy  shares  of  £25 
each  in  the  Direct  Birmingham,  Oxford,  Reading,  and  Brigh- 
ton Bailway ;  and  I  do  hereby  undertake  to  accept  tlie  same, 
or  any  less  number  that  you  may  allot  to  me,  and  to  pay 
the  deposit  of  21.  121.  6d.  per  share  thereupon,  and  sign  the 
Parliamentary  contract  and  subscribers'  agreement,  when 
required. 

(Signed)  "  Elizabeth  Walstab." 

To  this  letter  the  following  answer  was  returned  on  the 
18th  of  October:— 

«  W.  283. 
"  Letter  of  allotment — (Not  transferable). 

**  Direct  Birmingham,  Oxford,  Reading,  and  Brighton 

Bailway. 

"  Capital,  £2,000,000,  in  80,000  shares  of  £25  each. 

«  Deposit,  2i  12*.  6d.  ''  No.  of  Letter,  123. 

«  No.  of  Shares,  30. 

"  46,  Mo(»gate*street,  London, 
October  18,  1845. 

*'  The  committee  of  management  have  allotted  to  you 
thirty  shares  in  this  undertaking;  and  I  am  directed  to  re- 
quest you  will  pay  the  deposit  of  2L  I2s.  6d.  per  share, 
amounting  to  7SL  1 5s.,  into  one  of  the  under-mentioned 
banks,  on  or  before  Friday,  the  24th  day  of  October,  1845, 
or  this  allotment  will  be  null  and  void. 

"  This  letter,  with  the  banker's  receipt  appended  thereto, 
will  be  exchanged  for  s(»ip  upon  your  presenting  it  at  the 
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offices  of  the  company,  and  executing  the  parliamentary 
contract  and  Bubscribere'  agreement,  which  will  lie  at  the 
above  offices  on  and  after  the  24th  of  October*  and  due  notice 
will  be  given  when  the  deeds  will  be  sent  into  the  country. 

"  I  am*  your  obedient  aervanty 

"J,  B.  Rayneb,  Secretary. 

«*  To  Mrs.  Elizabeth  Walstab." 


1846. 


The  letter  then  contained  a  list  of  the  bankers  to  whom 
the  deposits  were  made  payable.  On  the  24th  of  October,  the 
plaintifF  paid  to  the  company  782.  I5s.  as  a  deposit  on  thirty 
shares,  and  received  the  banker's  receipt  for  the  same.  The 
plaintiff's  son  presented  the  banker's  receipt  to  the  company, 
and  made  several  fruitless  applications  to  the  committee  for 
scrip ;  and  was  finally  informed,  in  the  month  of  Novem- 
ber, that  the  directors  had  come  to  the  resolution  not  to 
issue  any  scrip.  He  was  also  informed,  that  the  greater 
part  of  the  deposits  had  been  expended,  and  that  the  balance 
would  be  rateably  divided.  It  appeared  that  the  directors, 
finding  it  impossible  to  go  to  Pariiament  during  the  ensuing 
session,  had  determined,  on  the  27th  of  November,  not  to 
issue  any  scrip.  Of  the  entire  number  of  80,000  shares, 
70,000  were  allotted,  but  deposits  were  paid  upon  4000  only, 
producing  altogether  the  sum  of  £10,500. 

At  the  trial,  the  following  objections  were  taken  on  the 
part  of  the  defendant.  First,  that  the  letters  of  the  7th  and 
18th  of  October  did  not  prove  any  contract;  or  if  they  did, 
it  was  not  the  contract  alleged  in  the  first  count,  inasmuch 
as  they  did  not  shew  an  agreement  to  give  scrip  certificates 
for  shares,  but  only  to  allot  shares.  Secondly,  that  the 
contract,  if  any,  being  signed,  not  by  the  defendant,  but  by 
the  secretary  of  the  company,  was  not  personally  binding 
on  the  defendant.  Thirdly,  that  a  contract  to  give  scrip 
was  illegal  under  the  stat  7  &  8  Vict  c.  110.  Fourthly, 
that  the  count  for  money  had  and  received  could  not  be 
sustained;  that  there  was  no  failure  of  consideration  on  the 
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ground  of  the  abandonment  of  the  undertaking :  for,  firsty 
there  was  no  sufficient  evidence  that  it  had  in  fact  been 
abandoned;  and  secondly,  the  provisional  committee  had 
no  power  to  abandon  it. 

For  the  plaintiff  it  was  contended,  on  the  authority  of  the 
case  of  NocheUs  v.  Crosby  (a),  that  the  provisional  commit- 
tee were  bound,  on  the  failure  of  the  undertaking,  to  return 
the  plaintiff's  deposit;  for  that  the  expenses  of  an  abortive 
scheme  must  be  borne  by  the  projectors  of  it;  and  the 
plaintiff  was  therefore  entitled  to  recover,  either  on  the  spe- 
cial count,  or,  at  all  events,  on  the  count  for  money  had  and 
received. 

The  Lord  Chief  Baron  overruled  the  objections,  and 
under  his  direction  a  verdict  was  found  for  the  plaintiff, 
damages  78/.  15«.,  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

In  Easter  Term,  Martin  obtained  a  rule  nisi  accordingly; 
against  which 


JervU  and  WiUes  shewed  cause  in  this  term  (May  29). — 
First,  the  plaintiff  is  entitled  to  recover  on  the  special  con- 
tract alleged  in  the  first  count;  The  company  were  bound, 
on  the  allotment  of  shares  being  made,  and  on  payment  of 
the  deposits  thereon,  to  exchange  the  letter  of  allotment  for 
scrip.  It  will  be  sidd  on  the  other  side,  that  the  letters  of 
the  7th  and  18th  of  October,  taken  together,  shew  no  con- 
tract,  but  that  the  latter  amounted  merely  to  an  intimation 
of  an  intention,  on  the  part  of  the  directors,  thereafter  to 
give  scrip  in  exchange  for  it.  But  this  argument  cannot  be 
supported :  nor  does  it  make  any  difference  that  the  plain- 
tiff's application  was  for  a  greater  number  of  shares  than 
was  afterwards  aUotted  to  her.  Suppose  a  man  offered  to 
another  to  give  £50  for  a  mare,  and  ten  days  afterwards  the 
latter  wrote  him  a  letter  saying,  that  if  he  paid  the  sum  of  jC50 


(a)  3  B.  &  C.  814 ;  6  D.  &  R.  751. 
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inta  a  certain  bank,  he  should  have  the  mare  and  her  foal; 
would  that  be  called  a  mere  intimation  ?  would  it  not  be  a 
contract  to  deliver  the  mare  and  her  foal  on  payment  of 
the  £50  ?  This  is  merely  the  case  of  one  party  contracting 
to  do  one  thing,  if  the  other  party  will  perform  two.  There 
is  first  a  proposal  on  the  part  of  the  plaintiff,  which  is  modi- 
fied by  the  qualified  acceptance  of  the  company,  and  the 
bargain  is  completed  by  the  final  acceptance  of  the  phuntiff. 

Secondly,  it  is  said  that  the  defendant  cannot  be  bound, 
because  this  was  a  company  only  provisionally  registered, 
which  therefore  had  no  authority  to  issue  scrip :  but  it  is 
dear  from  the  several  provisions  of  the  7  &  8  Vict.  c.  110, 
that  this  is  otherwise.  The  24th  section,  in  particular, 
which  imposes  a  penalty  upon  the  issuing  of  scrip  before  pro- 
visional registration,  seems  to  imply  that  scrip  may  be  issued 
o/fer  such  registration.  [They  referred  also,  on  this  point, 
to  the  23rd,  25th,  51st,  and  52nd  sections  of  the  statute.] 

The  principal  question  in  this  case,  however,  arises  upon 
the  second  count,  for  money  had  and  received.  Now  the 
principle  established  by  the  case  of  NocheUs  v.  Crosby  is, 
that  the  promoters  of  an  abortive  company  are  bound  to 
return  to  the  subscribers  the  earnest  received  from  them, 
and  themselves  to  bear  the  expenses  of  the  undertaking. 
That  was  a  case  in  which  a  scheme  for  a  tontine  was  put 
forth,  stating  that  the  money  subscribed  was  to  be  laid  out 
at  interest;  and  after  some  subscriptions  had  been  paid  to 
the  directors,  but  before  the  money  was  so  laid  out,  the  di- 
rectors determined  to  abandon  the  project.  The  Court  held 
that  each  of  the  subscribers  was  entitled,  in  an  action  for 
money  had  and  received,  to  recover  the  whole  of  the  money 
advanced  by  him,  without  deduction  of  any  part  towards 
the  payment  of  the  expenses  already  incurred.  Bayley,  J., 
there  says,  '*  On  all  projects  some  expense  must  be  incurred 
before  many  members  join  the  concern.  Upon  whom  shall 
that  fall?  Undoubtedly,  if  the  scheme  prove  abortive, 
it  should  fall  upon  the  original  projectors,  and  not  upon 
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f8#6L  those  wlio  adyaaeed  tbdr  monejiipoii  the  finth  of  hs  going 
oil"  Hdroydj  J.,  says,  '^  It  appeared  to  me,  at  firsty  that 
this  was  yery  like  the  case  of  a  partnership^  which  I  pat 
dnring  tho  aignment ;  but  here  the  ooneem  was  never 
reallj  eet  going;  and  I  think  that  the  expenses  incorred  in 
setting  a  scheme  on  foot,  are  not  to  be  paid  oat  c^ihe  con- 
cern, unless  they  are  adopted  when  it  is  actuallj  in  operas 
tion."*  And  lAtOedak,  J.,  says,  <<  The  plaintiff  is  entitled 
to  recover,  upon  this  general  principle,  that  if  persons  set  a 
scheme  afoot,  and  assume  to  be  the  directors  or  managers, 
all  the  expenses  incurred  before  the  sdieme  is  in  actual 
operation  nrast,  in  the  first  instance,  be  boine  by  them." 
And  he  puts  \!bsi  case  of  there  being  one  sobfleriber  only, 
in  whidi  case,  he  says,  the  hardship  and  injostace  would  be 
monstrous  that  all  these  expenses  diould  be  cast  upon  him. 
\Aidermm,  B. — ^In  Pitchford  v.  Davis  {a\  a  company  was  pro- 
jected, and  a  prospectus  issued,  stating  the  proposed  o^ntal 
to  consist  of  10^000  shares  of  dE25  each.  The  directors 
entered  into  contracts  at  a  time  when  a  amall  portion  only  of 
that  cental  had  been  raised;  and  it  was  held  that  a  sub- 
scriber, who  had  made  deposits,  was  not  liable  upon  such 
contracts,  without  proof  that  he  knew  of  and  assented-  to 
their  proceeding  on  the  smaller  capital^  or  expressly  autho-^ 
rised  the  making  of  the  contracts.  Does  not  the  prindple 
of  that  case  apply  to  the  present?]  Unquestionably  it 
does.  If  the  promoters  of  a  scheme  of  this  nature  think  fit 
to  proceed  before  the  whole  of  the  capital  is  subscribed  for, 
they  do  so  at  their  own  risk.  The  paiiy  subscribes  on  the 
fiuth  that  his  subscription  is  to  form  an  integral  part  of  a 
fond  amounting  to  80,000  times  2\  guineas ;  and  until  that 
fund  is  nused,  the  directors  cannot  jdedge  his  credit.  Until 
the  whole  is  subscribed,  the  deposit  of  each  subscriber  is  a 
mere  earnest :  then  it  becomes  a  part  of  the  agreed  capital. 
And  the  stat  7  &  8  Vict,  c  1 10,  does  not  alter  the  effect 

(a)  5  M.  &  W.  2. 
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of  the  contract  between  the  promoters  and  the  subscribers. 
The  former  are  merely  put  in  the  same  position,  after  the 
concern  is  provisionally  registered,  as  they  were  at  common 
law  without  any  provisional  registration. 

But  further,  this  deposit  of  2L  12«.  6d.  is  composed  of 
two  sums,  of  2/»  10«.,  which  is  the  10  per  cent,  on  each  share, 
required  by  the  Standing  Orders  of  Parliament  to  be 
deposited  with  the  Accountant-Greneral,  and  2s.  6d.y  which 
may  be  considered  as  paid  to  be  applied  to  the  preliminary 
expenses.  The  former  sum  is  appropriated  to  the  express 
purpose  for  which  it  is  received,  and  not  having  been  so 
i^^lied,  the  plaintiff  is  clearly  entitled  to  recover  it  back. 
And  with  respect  to  the  28.  Sd.,  that  cannot  be  retained  for 
the  preliminary  expenses  until  the  whole  amount  of  deposits 
has  been  paid  up.  [They  cited  Fox  v.  GUflon  (a),  Bourne  v. 
Free^  (A),  and  Lake  v.  Duke  of  Argyll  (c).] 

Lastly,  it  is  said  that  the  secretary  had  no  power  to  bind 
the  defendant  by  making  this  contract.  But  by  the  pro- 
spectus, applications  are  to  be  made  to  tiie  officer  of  the 
company,  and  the  phuntirs  letter  is  answered  by  him  as 
die  agent  of  ^e  provisional  committee,  to  whom  her  appli- 
cation for  shares  was  addressed. 


1846. 
Walstab 

V. 

Spottis- 

WOODB. 


Martin,  F.  V,  Lee,  and  Feacook,  oontrk.  (May  29  and 
30.) — ^First,  the  special  contract  allied  in  the  fiut  count 
was  not  proved.  The  documents  which  were  read  in  evi* 
dence  must  be  taken  together,  ia  order  to  see  wliat  the 
contract  was.  It  consbts  in  the  letter  of  the  7  th  of  Octo- 
ber, and  the  first  paragraph  of  the  letter  of  the  18tL  The 
plaintiff's  contract  attached  on  her  thirty  shaces  being 
allotted;  there  was  then  a  complete  oUigation  upon  her  to 
sign  the  parliamentary  deed,  and  pay  the  deposit.  She  did 
nothing,  and  was  not  called  upon  to  do  anything,  except 
what  she  did  and  was  bound  to  do  upon  the  allotment  being 


(a)  6  Bing,  776 ;  4  M.  &  P.  676.  (c)  6  Q.  B.  477. 

(h)  9  B.  &  a  682;  4  Man.  &  R.  512. 
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made  to  her.  There  was  no  consideration  for  any  promise 
to  exchange  the  letter  of  allotment  for  scrip  or  shares :  the 
allotment  was  all  the  plaintiff  asked  for,  and  she  had  all  for 
which  she  bargained. 

Secondly,  the  count  for  money  had  and  received  was  not 
established.  In  the  first  place,  the  prospectus  contains  no 
CDgagement  on  the  part  of  the  provisional  committee  to  go  to 
Parliament  at  all  in  the  then  ensuing  session,  and  there  is 
really  no  evidence  to  shew  that  the  scheme  has  been  finally 
abandoned.  For  aught  that  appears,  it  is  an  open  contract 
to  the  present  hour.  But  even  if  this  be  otherwise,  there  is 
no  failure  of  consideration  sufiicient  to  sustain  the  action. 
Nor  can  any  distinction  be  drawn  between  the  2L  10s.  and 
the  2s,  6<f.,  nor  was  any  such  attempted  at  the  trial :  the 
case  was  rested  altogether  on  the  ground  of  a  general  failure 
of  consideration,  and  not  on  that  of  a  specific  appropriation 
of  any  part  of  the  deposit.  Now  it  is  obvious,  that,  in  such 
an  undertaking,  expenses  must  necessarily  be  incurred  ab 
initio — as  for  rent  of  offices,  stationery,  advertising,  &c.  &c. : 
and  the  subscribers,  as  well  as  the  promoters,  know  this  to 
be  the  case.  Why  should  not  such  expenses  be  borne  by 
all  the  parties,  unless  there  be  fraud  ?  There  is  no  differ- 
ence in  their  situation,  except  that  one  is  the  first  suggester 
of  the  scheme  to  the  others.  In  truth,  a  party  subscribing 
to  such  an  undertaking  becomes  a  quasi  partner,  and  cannot 
receive  back  the  whole  of  the  money  which  he  deposits  for 
the  necessary  expenses,  in  case  of  the  scheme  being  unsuc- 
cessfuL  If  twelve  individuals  set  on  foot  a  project,  and, 
without  fraud,  ask  fifty  others  to  join  them  in  taking  shares, 
and  they  agree  to  do  so,  why  should  the  expenses  fall  exclu- 
sively on  the  twelve  original  projectors,  instead  of  being  borne 
equally  by  all  the  parties?  NocheUs  v.  Crosby  is  quite  dis- 
tinguishable ;  that  was  the  case  of  a  tontine,  where  all  the 
money  subscribed  was  to  be  invested  at  interest;  and  there, 
also,  the  scheme  had  absolutely  and  finally  failed.  But  a 
subscriber  to  a  railway  company  perfectly  well  knows'that 
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his  money  is  to  be  applied  to  a  oommon  purpose,  and  that 
the  promoters  must  use  it  in  taking  the  necessary  steps  for 
the  formation  of  the  Company ;  and  surely,  under  such 
circumstances,  he  authorizes  them  to  expend  it  in  payment 
of  the  necessary  preliminary  expenses.  An  ordinary  joint 
stock  company,  no  doubt,  cannot  go  on  with  their  manufiu> 
ture  or  their  trade  until  all  the  capital  has  been  subscribed 
for ;  but  there  the  contract  is  made  for  the  carrying  on  of 
the  trade  or  manufacture  itself,  not  for  preliminary  matter 
until  the  company  is  formed.  It  may  be  that  the  plain- 
tiff would  not,  under  these  circumstances,  be  liable  to  a  cre- 
ditor of  the  concern ;  but  that  is  not  the  question.  Each 
subscriber  brings  his  money  into  hotchpot,  for  carrying  on 
the  scheme  for  the  joint  benefit  of  alL  It  is  paid  as  a  con- 
tribution to  a  joint  fund  for  a  quasi  partnership.  It  is  true 
that)  in  Kempson  v.  Saunders  (a),  money  which  had  been 
paid  for  shares  in  an  abandoned  undertaking  was  allowed 
to  be  recovered  back.  But  the  authority  of  that  case  is 
very  questionable:  and  Holmes  v.  Higgvns{b)^  confirmed  by 
LuccLs  v.  Beach  (c),  went  upon  the  principle,  that  persons 
associating  together  and  subscribing  money  for  the  purpose 
of  making  a  railway,  Bxe  partners  in  the  undertaking.  The 
plaintiff  has  her  remedy  in  equity ;  and  though  the  sum  in 
dispute  in  this  case  is  so  small,  it  is  better  to  lay  down  the 
general  principle,  that  a  party,  who  thinks  fit  to  run  the 
risk  of  gaining  or  losing  by  embarking  in  a  concern  of  this 
kind,  shall  be  without  remedy  at  law. 

Lastly,  there  was  no  sufficient  evidence  of  the  dissolution 
of  the  Company.  The  provisional  committee  still  retain 
their  powers  under  the  7  &  8  Vict.  c.  110,  s.  23.  They 
were  not  bound  to  go  to  Parliament  in  the  next  session ; 
and  although  they  had  failed  to  do  so,  they  might  after- 
wards be  compelled  by  the  subscribers  to  proceed.     [^Akkr- 


1846. 


(a)  4  Bing.  5  ;  12  Moore,  44. 
{h)  1  B.  &  Cr.  74. 

VOL.  XV.  M   M 


(c)  1  Man.  &  G.  417;  1  Scott, 
N.  R.  360. 
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son,  B. — Is  there  any  authority  that  the  promoters  of  a 
scheme  of  this  kind  may  not  abandon  it?]  Yes;  The 
KidweUy  Canal  Company  v.  Baby  (a).  [Aldersani  B. — ^That 
was  the  case  of  a  company  actually  formed  and  incorpoi^ 
ated:  this  is  a  mere  project.]  Neyertheless,  they  could 
not  dissolve  it  without  the  consent  of  all»  or  at  least  of  the 
majority  of  the  subscribers,  and  the  declarations  of  any 
other  member  of  the  committee  that  it  was  abandoned  were 
not  at  all  binding  on  the  defendant. 

But  further,  the  secretary  had  no  power  to  issue  scrip  at 
all.  The  statute  does  not  give  any  authority  to  do  so.  The 
24th  section  subjects  the  parties  to  a  penalty  if  it  be  issued 
before  provisional  r^istration,  but  it  is  not  therefore  lawful 
after.  If  not  absolutely  illegal,  it  is  against  the  policy  of 
the  statute.  There  is,  at  all  events,  a  dear  distinction  be- 
tween scrip  and  shares.  [On  this  part  of  the  case  they 
cited  Jackson  v.  Cocker  (&),  Leeman  v.  Lloyd{c),  and  MUcheU 
V.  Newhallid).'] 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  of  assumpsit.  The 
declaration  contained  a  special  count,  founded  on  an  alleged 
contract  to  deliver  scrip ;  there  was  also  a  count  for  money 
had  and  received.  At  the  trial  before  me,  on  the  27th  of 
February,  it  appeared  that  the  defendant  was  a  member  of 
the  provisional  committee  of  the  Direct  Birmingham,  Ox- 
ford, and  Brighton  Railway  Company,  roistered  provi- 
sionally under  the  7  &  8  Vict  c  110.  The  prospectus 
announced  the  capital  to  be  £2,000,000,  in  80,000  shares, 
of  £25  each  share.  The  deposit  required  was  stated  to  be 
2/.  \2s.  6d.  per  share.     On  the  7th  of  October,  1845,  the 


(a)  2  Price,  93. 

(b)  4  Beav.  69. 


(c)  14  Law  J.,  N.  S.,  Q.  B.,  165. 
{d)  ADte,  908. 
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plaintiff  applied  to  the  provisional  committee  for  fiharea^ 
according  to  the  form  directed  by  the  committee,  (which 
form  it  is  not  necessary  now  to  state).  On  the  18  th  of 
October,  the  plaintiff  received  a  letter  of  allotment  in  the 
following  form.     [His  Lordship  read  it,  as  ante,  p.  604]. 

This  letter  was  signed  by  the  secretary,  and  set  out  the 
names  of  the  several  bankers;  and  the  plaintiff,  in  due  time, 
paid  the  deposit  on  the  thirty  shares  into  the  London  Joint- 
stock  Bank,  the  bankers  of  the  Company,  and  on  the  27th  of 
October  applied  for  scrip.  The  time  for  delivering  the  scrip 
was  extended  by  the  provisional  committee  to  the  6th  of 
November.  On  the  12  th  of  November  the  plaintiff  applied 
again ;  and,  after  several  other  fruitless  applications  at  the 
office  of  the  Company,  the  plaintiff  was  told  by  the  secre- 
tary, that  the  directors  did  not  mean  to  issue  scrip ;  and 
upon  the  plaintiff  requiring  her  money  to  be  repaid,  the 
final  answer  given  at  the  office  by  one  of  the  provisional 
committee,  not  the  defendant,  was  that  a  statement  would 
be  made  of  the  concerns  of  the  Company,  and  the  surplus 
would  be  divided.  It  was  admitted,  at  the  trial,  that  40,000 
shares  had  been  applied  for ;  7000  shares  had  been  allotted ; 
but,  about  the  25th  of  October,  1845,  public  confidence  in 
railway  schemes  having  been  much  shaken,  the  deposit  was 
paid  on  4000  shares  only,  a  number  much  too  small  to  jus- 
tify proceeding  with  the  scheme.  The  plaintiff,  failing  to 
get  scrip  or  her  money  again,  brought  the  present  action. 
At  the  trial,  it  was  contended  by  the  defendant's  counsel 
that  the  defendant  was  not  liable  under  either  count  of  the 
declaration ;  that  the  special  count  could  not  be  supported ; 
and  that  the  defendant  was  not  liable  on  the  count  for 
money  had  and  received.  A  verdict  was  found  for  the 
plaintiff  under  my  direction,  with  liberty  tor  the  defendant 
to  move  to  enter  a  nonsuit,  if  there  was  not  evidence  to 
support  the  verdict :  all  the  points  raised  by  the  defendant's 
counsel  being  reserved.  Accordingly,  'Mr.  Martin,  in  Easter 
Term,  obtained  a  rule,  which  was  argued  on  the  29th  and 
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30th  of  May  last,  before  me  and  my  Brothers  AUersan, 
Rolfey  and  Plait, 

For  the  defendant  it  was  contended,  that  the  contract,  as 
laid  in  the  special  count,  was  not  proved,  and  the  defendant 
was  under  no  contract  to  deliver  scrip.  But  the  argument 
chiefly  turned  on  the  count  for  money  had  and  received; 
and  it  was  alleged  that  the  subscribers  became  a  quasi 
partnership,  and  that  their  subscriptions  went  into  a  common 
fund,  to  be  applied  for  the  general  benefit,  and  in  conse* 
quence  that  the  plaintiff  could  not  sue  the  defendant  at  law. 
A  further  point  made  was,  that  the  application  being  made 
for  an  allotment  of  shares,  which  in  fact  had  been  allotted, 
the  plaintiff  had  really  obtained  all  she  asked  for^  and  had 
no  grounds  of  complaint ;  and  lastly,  it  was  said  that  there 
was  no  evidence  of  the  concern  being  at  an  end,  as  the  de- 
fendant was  not  bound  by  what  another  member  of  the 
committee  stated,  and  unless  the  concern  was  abandoned, 
money  had  and  received  would  not  lie. 

For  the  plaintiff  it  was  argued,  that  the  special  count  was 
proved,  and  that  there  was  evidence  that  the  concern  was 
at  an  end,  and  the  case  of  NocheUs  v.  Crosby  was  cited  as 
an  authority.  We  do  not  think  it  necessary  to  give  any 
opinion  on  the  special  count,  as  to  which  some  doubt  may 
well  be  entertained,  because  we  are  all  of  opinion  that  the 
plaintiff  is  entitled  to  recover  on  the  count  for  money  had 
and  received ;  and  as  the  plaintiff  cannot  be  entitled,  in  a 
case  like  the  present,  to  damages  on  the  first  county  for  not 
delivering  scrip,  as  upon  a  contract  broken,  and  also  to 
have  her  money  returned  as  on  a  contract  rescinded,  we 
are  of  opinion  that  the  verdict  for  the  plaintiff  on  the  count 
for  money  had  and  received  ought  to  stand,  but  that  the 
verdict  for  the  plaintiff  on  the  first  count  should  be  set 
aside,  and  a  verdict  entered  for  the  defendant. 

With  respect  to  the  first  point  made  by  the  defendant, 
that  the  subscribers  became  quasi  partners,  and  that  the 
subscriptions  became  a  common  fund,  to  be  applied  for  the 
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general  benefit,  so  that  no  one  could  claim  back  his  sub- 
scription, we  are  of  opinion  that  sucH'is  not  the  true  result 
of  the  publication  of  the  prospectus  (by  the  provisional  com- 
mitter of  which  the  defendant  was  one)^  of  the  application 
for  shares,  and  the  allotment  and  the  payment  of  the  deposit. 
We  think,  in  this  case,  no  partnership  ever  actually  com- 
menced. In  the  case  of  PUchfard  v.  Davis^  it  was  decided, 
that  where  a  prospectus  was  issued  for  a  speculation  to  be 
carried  on  by  means  of  a  certain  capital,  a  subscriber  did  not 
become  a  partner  unless  the  terms  of  the  prospectus  were 
in  that  respect  fulfilled :  and  that  decision  has  been  since 
frequently  acted  on  in  this  and  other  courts.  In  the  case 
of  NockeUs  V.  Crosby,  cited  by  the  plaintiff's  counsel,  a 
similar  doctrine  was  held.  It  appears  to  us  that  the  appli- 
cation for  shares,  and  payment  of  the  deposit,  amounts  to 
nothing,  if  the  shares  subscribed  for  are  so  few  that  the 
concern  cannot  proceed,  and  the  scheme  must  necessarily 
be  abortive. 

With  respect  to  the  point  that  the  plaintiff  applied  for 
shares,  and  that  shares  were  actually  allotted,  and  therefore 
no  action  can  be  sustained ;  it  is  a  sufiScient  answer  to  say, 
that  the  allotment  of  shares  in  an  abortive  scheme,  which 
does  not  correspond  with  what  the  prospectus  held  out, 
is  really  not  a  compliance  with  the  application.  If  the 
scheme  has  wholly  fsdled,  and  has  ceased  even  as  a  specula- 
tion, nothing  whatever  has  been  allotted  to  the  subscriber. 
But  it  was  urged  that  there  was  no  evidence  of  the  concern 
being  at  an  end.  We  think  that  the  answer  given  at  the 
oflice  by  one  of  the  provisional  committee,  that  a  statement 
would  be  made,  and  the  surplus  would  be  divided,  was  evi- 
dence to  go  to  the  jury  that  the  concern  was  abandoned ; 
and  unopposed  as  this  was  by  any  evidence  on  the  part  of 
the  defendant,  we  think  that  the  jury  were  well  warranted 
in  finding  that  the  scheme  was  at  an  end.  If  so,  we  think, 
on  the  authority  of  Nochelh  v.  Crosby y  that  the  plaintiff  is 
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entitled,  under  the  count  for  money  had  and  received,  to 
recover  back  her  deposit. 

A  question  was  raised,  though  not  much  argued,  whe- 
ther there  was  any  difference  between  one  portion  of  the 
deposit  and  another.  It  being,  as  we  think,  manifest  that 
the  deposit  of  21.  I2s,  6dL  consisted  of  2s.  Sd,,  being  lOs.  per 
cent  on  the  £25,  in  pursuance  of  the  23rd  clause  of  the  act 
referred  to,  and  the  residue  being  JtlO  per  cent,  required 
to  be  deposited  by  the  Standing  Orders  of  Parliament,  we 
think  it  is  clear  beyond  all  doubt,  that  the  amount  paid  in 
order  to  be  deposited  in  pursuance  of  any  Standing  Orders, 
must  be  returned  to  the  plaintiff.  There  is  no  foundation 
whatever  for  a  claim  to  retain  that,  which  was  paid  for  a 
specific  purpose,  and  the  concern  abandoned  before  the 
money  could  be  applied  for  that  specific  purpose.  But  we 
think  that  the  remainder  of  the  .money  may  be  also  claimed 
back,  and  that  the  language  of  Littledak,  J.,  and  Holroyd, 
J.,  in  NochelU  v.  Crosby^  applies  to  this  part  of  the  case. 
To  use  the  language  ofHolroyd,  J.,  in  that  case,  "  the  con- 
cern was  never  really  set  agoing ;  and  the  expenses  incurred 
in  setting  a  scheme  on  foot  are  not  to  be  paid  out  of  the 
concern,  unless  they  are  adopted  when  it  is  in  actual  opera- 
tion. All  the  steps  taken  were  only  preparatory  to  carry- 
ing the  project  into  effect ;  and,  as  it  never  was  carried  into 
effect,  the  plaintiff  was  entitled  to  have  back  the  whole  oi 
the  money  she  advanced." 

On  these  grounds,  we  think  that  the  verdict  ought  to  be 
entered  for  the  defendant  on  the  first  count,  but  that  the 
verdict  for  the  plaintiff  on  the  count  for  money  had  and  re- 
ceived ought  to  stand. 

Our  judgment  therefore  must  be  for  the  plaintiff. 


Rule  discharged. 
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\_TTie  three  foUawinff  cases  are  inserted here^  though  decided 
at  later  periods^  as  also  relating  to  the  subject  of  railway  lia- 
bilities.'] 

Retxell  v.  Lewis.  ^^^  25. 

Wyld  v.  Hopkins  (a). 

X  HE  case  of  Reynell  v.  Lewis  was  an  action  of  debt  for  The  mere  fact 
£1000,  due  to  the  plaintiff  from  the  defendant,  for  and  in  agrenogtobe- 
respect  of  the  plaintiff  having,  and  who  had,  for  the  de-  ^^  prov?-*^" 
fendant  and  at  his  request^  before  that  time  caused  divers  "?|^^  <»m- 

,  .  mittee  of  an  in* 

advertisements,  statements,  and  matters  to  be  inserted  and  tended  nHw^j 
published  in  divers  newspapers  and  other  publications,  and  ^a^'to  no 
which  were  accordingly  inserted  and  published  therein;  and  ™®'^*-''**2JL  ^ 
also  for  work  and  labour,  care,  diligence,  and  attendance  wUi  act  with 
by  the  plaintiff,  at  the  defendant's  request,  before  then  appointed  or  to 
done,  performed,  and  given,  in  and  about  inserting,  and  for^hTmimie 
cauttng  to  be  inserted,  in  divers  newspapers  and  other  pub-  of  carrying  the 

effect.  There- 
fore, in  an  action  against  a  proyisional  committee-man  for  goods  supplied  on  the  order  of  the 
solicitor  of  the  company ,  it  was  held  that  the  law  would  not  imply*  from  the  mere  fkct  of  his 
agreeing  to  be  a  member  of  such  committee,  an  authority  from  him  to  the  other  members  of  it 
to  make  contracts  by  himself  or  by  the  solicitor,  nor  an  authority  to  the  solicitor  to  make  them 
on  behalf  of  the  committee. 

If  the  party  not  only  consents  to  be  a  proTtsional  committee-man,  but  authorises  his  name  to 
be  inserted  and  published  in  a  prospectus,  which  merely  states  the  names  of  the  members  of  the 
pronsional  committee,  and  nothing  more,  that  fact  does  not  alter  the  liability.  If  it  state  the 
names  of  an  acting  or  managing  committee  also,  it  is  a  question  for  the  jury  to  say,  whether  it 
means  that  the  latter  are  to  take  upon  themselves  the  whole  management  of  the  concern,  or 
that  the  former  have  constituted  the  latter  their  agents  to  manage  it  on  their  behalf,  in  which 
case  the  former  would  be  liable  for  the  contracts  of  the  latter.  Or,  if  the  solicitor's  name  were 
mentioned  in  it,  the  question  for  the  jury  would  be,  whether  it  meant  that  he  was  to  be  em- 
ployed by  those  of  the  committee  who  acted,  or  that  he  was  already  appointed  by  all  whose 
names  were  mentioned,  as  their  solicitor,  to  do  all  solicitor's  work  on  their  behalf;  and  further, 
what  was  the  business  then  usually  transacted  by  solicitors,  in  such  undertakings,  on  behalf  of 
the  company.     And  the  same  as  to  the  secretary. 

Where  there  is  also  evidence  that  the  defendant  has  acted  with  relation  to  the  proposed  scheme, 
it  is  a  question  for  the  jury,  whether,  by  his  consent  and  acts,  he  has  authorised  the  solicitor,  or 
secretary,  or  any  member  of  the  committee,  to  pledge  his  credit  for  the  necessary  and  ordinary 
eipenses  to  be  incurred  in  forming  such  a  company ;  and  if  so,  whether  the  work  was  done,  and 
the  credit  given,  on  the  faith  of  his  being  liable. 

Such  an  intended  association  does  not  constitute  a  partnership,  inasmuch  as  it  constitutes  no 
agreement  to  share  in  profit  or  loss. 

{a)  These  two  cases  are  reported  together,  as  they  were  argued  aad 
decided  in  that  form. 
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licationB,  divers  adyertisements,  statementSy  and  paragraphs 
for  the  defendant,  and  for  commission  and  reward  due 
and  of  right  payable  from  the  defendant  to  the  plaintiff, 
in  respect  thereof.  There  were  also  counts  for  money 
paid,  and  on  an  account  stated. 

Pleas:  1.  nunquam  indebitatus,  and  issue  thereon;  2. 
payment  in  satisfaction  before  action  brought.  This  plea 
became  immaterial. 

At  the  trial,  before  Polhckj  C.  B.,  at  the  sittings  in 
Middlesex  afler  Trinity  Term  last,  it  appeared  that  the 
plaintiff  was  an  advertising  agent,  and  the  defendant  one  of 
the  provisional  committee  of  the  "  Central  Kent  Rail^yay 
Company.''  The  action  was  for  charges  incurred  in  ad- 
vertising in  certain  newspapers,  between  13th  September 
and  29th  November,  1845.  It  was  proved  that,  on  the 
26th  September,  1845,  the  defendant  called  at  the  place  of 
business  of  Parkes,  Smith,  &  Co.,  solicitors,  and  saw  Joseph 
Parkes,  a  clerk  employed  in  the  business  of  that  company. 
The  defendant  said,  that  a  mutual  friend  had  solicited  him  to 
become  a  member  of  the  provisional  committee,  and  that  he 
called  in  consequence,  to  know  who  were  expected  to  become 
members.  Certain  names  being  given  to  him,  he  said  they 
were  unobjectionable,  and  that  he  would  be  a  member  also. 
He  inquired  about  the  line,  and  having  seen  a  prospectus 
and  map,  went  away,  leaving  a  card  of  his  address,  and  de- 
scription as  a  committee-man  of  some  other  company.  On 
the  1st  October,  the  company  was  provisionally  registered 
under  7  &  8  Vict.  c.  110.  A  prospectus,  issued  early  in 
that  month,  contained  the  defendant's  name,  but  incorrectly 
stated ;  and  he  called  at  the  company's  office,  and  desired 
that  the  error  might  be  amended.  He  was  afterwards  seen 
there  several  times  with  the  prospectuses  in  his  hand,  and 
talked  on  the  affairs  of  the  line,  but  never  attended  any 
meeting.  On  the  15th  October,  a  circular  letter  was  sent 
to  him  from  the  company's  office,  stating  that  the  provi- 
sional committee  had  resolved  on  allotting  150  shares  to 
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each  oommittee-man,  and  asking  how  many  he  would  take. 
On  the  16th  October  he  answered  by  letter,  saying  he 
would  take  the  150.  Once  he  complained  that  his  name 
had  been  inserted  in  some  provimonal  committees  of  other 
lines  without  his  authority.  On  the  6th  November,  he  ad- 
vertised in  the  ''  Times'*  newspaper  that  he  had  consented 
to  join  the  provisional  committee  of  a  railway  in  only  two 
instances,  the  Middlesex  and  Surrey  Junction,  and  the 
Central  Kent  Early  in  December,  the  defendant  spoke 
to  Joseph  Parkes,  in  terms  of  anxiety,  about  what  was 
going  on  in  the  market;  and  said  his  own  opinion  was,  that 
the  best  course  was  to  do  nothing.  He  asked  the  secretary 
what  expense  had  been  incurred ;  and  being  told  the  amount, 
said  it  was  creditable  to  the  solicitors  that  it  was  so  small. 
No  managing  committee,  or  committee  of  allotment,  ap- 
peared to  have  been  formed;  nor  were  any  shares  ever 
allotted,  or  deposits  made.  Parkes,  Smith,  ft  Co.,  the  soli- 
dctors  to  the  company,  had  employed  the  plaintiff,  and  his 
charges  were  shewn  to  be  reasonable. 

The  Lord  Chief  Baron,  on  the  first  issue,  directed  the 
jury  to  consider  whether  the  defendant  had  become  a  pro- 
visional committee-man ;  and  if  he  had,  whether,  by  taking 
on  him  that  character,  and  afterwards  acting  in  the  affairs 
of  the  company  as  he  had  done,  he  had  authorised  the  soli- 
citor or  secretary,  or  any  member  of  the  committee,  to  hold 
him  out  to  the  world  as  personally  responsible  for  the  rea* 
sonable  and  necessary  expenses  incurred  in  forming  such  a 
company,  and  on  its  behalf;  and  if  it  was,  then  whether 
the  work  was  done,  and  the  credit  given,  on  the  faith  of  his 
being  so  personally  responsible.  The  jury  found  a  verdict 
for  the  plaintiff,  for  so  much  of  his  claim  as  accrued  sub- 
sequently to  September. 


1846. 


Wtld 

V. 

Hopkins. 


Wyld  v.  Hopkins  was  an  action  of  indebitatus  assumpsit 
for  goods  sold  and  delivered,  work  and  labour  and  mate- 
rials, and  on  an  account  stated. 
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Pleas :  1.  non  assumpit,  and  issue  thereon ;  2.  payment 
before  action  brought.     This  plea  became  immaterial 

At  the  trials  before  JPoUock,  C.  B.^  at  the  London  Sit- 
tings after  Trinity  Term,  it  appeared  that  the  plaintiff 
was  a  map-seller  and  engraver,  and  the  defendant  a  member 
of  the  provisional  committee  of  the  ''  Peterborough  and 
Nottingham  Junction  Railway  Company."    The  action  was 
brought  to  recover  for  maps,  plans,  and  sections  of  the  pro- 
posed line,  engraved  and  printed,  &c.  by  order  of  one  Grid- 
ley,  on  4th  September,  1845.    The  company  was  provision- 
ally registered  under  7  &  8  Vict.  c.  1 10 ;  and  on  the  29th  of 
September,  a  printed  prospectus  appeared,  stating  that  the 
acting  engineer  of  the  company  had  carefully  surveyed  the 
line,  and  that  the  provisional  committee  considered  its  merits 
to  be  such  as  would  induce  them  to  apply  with  confidence 
to  Parliament  in  the  next  session  for  an  act  to  incorporate 
the  company.     In  this  prospectus  the  defendant's  name, 
with  others,  was  printed  under  the  heading  of  '^Provi- 
sional Committee."     Several  other  names  appeared  in  it, 
under  the  heading  '^  Managing  Directors :"  the  defendant's 
was  not  one  of  them.     Under  the  head  "  SoUcitors"  were 
the  names  of  Walker  and  Gridley,  who  wrote  the  following 
letter  to  the  defendant : — *'  Peterborough  and  Nottingham 
Junction    Railway   Company's   Office,   5,    Southampton- 
street,  Bloomsbury-square,  London,  October  8, 1845.     Sir, 
— We  have  the  honour,  by  desire  of  the  managing  directors, 
to  inform  you  that  it  has  been  resolved  to  give  to  each 
member  of  the  provisional  committee  the  option  of  taking 
100  or  any  less  number  of  shares  in  this  undertaking,  pro- 
vided such  option  is  made  known  to  us  in  writing  on  or 
before  Tuesday  next,  the  19th  instant;  and  in  case  of  de- 
fault, the  shares  will  be  otherwise  applied."     On  10th  Oc- 
tober, the  defendant  answered  the  above  thus : — "  Gentle- 
men,— Have  the  kindness  to  allot  me  the  full  number  (100 
shares)  allowed  to  the  provisional  committee.'^     Early  in 
November,  Gridley,  the  solicitor,  ordered  the  maps,  &c., 
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the  subject  of  the  action.  The  mana^ng  directors  often 
met.  The  defendant  never  attended  their  meetings,  nor 
acted  in  any  way  in  the  company's  affairs.  The  company 
finally  wound  up  its  affairs  without  going  to  Parliament. 

The  correctness  of  the  plaintiff's  account  was  admitted, 
and  also  his  employment  by  Gridley.  The  jury,  under  the 
direction  of  the  Lord  Chief  Baron,  found  a  verdict  for  the 
plaintiff  for  the  whole  amount  claimed. 

In  Reynell  v.  Lewis ^  the  Attorney- General^  (Sir  John 
Jervis)  on  a  former  day  in  this  term  (Nov.  4)  obtained  a  rule 
for  a  new  trial,  on  the  ground  of  misdireclion,  and  also  that 
the  verdict  was  agunst  the  evidence. 

In  IVyld  V.  Hopkins^  a  like  rule  was  granted  (Nov.  7)  to 
Watson,  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury. 


1846. 


Wtld 
Hopkins. 


Knowks,  Crampton,  and  fFilles,  shewed  cause  in  Reynell 
V.  Lewis  (Nov.  20). — On  moving  for  this  rule,  it  was  said 
that  the  Lord  Chief  Baron  should  have  asked  the  jury,  in 
terms,  with  whom  was  the  contract  for  inserting  the  adver- 
tisements made.  His  Lordship  considered  that  form  of  put- 
ting the  question  inconvenient,  as  leading  to  ambiguity ;  for 
if  made  with  A.  in  point  of  fact,  it  might  in  point  of  law 
be  made  with  him  only,  or  with  him  and  others;  and 
the  direction  to  the  jury  was  correct  Besides,  he  several 
times  directed  the  jury  to  consider  what  was  the  order 
given;  and,  if  given,  whether  the  parties  had  acted  on 
it ;  adding  that,  prim&  facie,  the  contract  was  made  with 
the  party  giving  the  order,  and  the  credit  given  to  him, 
if  it  was  not  otherwise  shewn.  The  jury  thought  that 
the  solicitors  of  the  company  could  not  be  taken  to  have 
contracted  on  their  own  account,  but  that  respondeat 
superior:  but  no  objection  was  made  at  the  trial,  or  on 
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moving  for  the  rule,  on  this  ground.  Though  others  may 
be  liable  as  well  as  the  defendant,  he  cannot  on  that  ac- 
count resist  the  plaintiff's  dium,  but  may  sue  the  other 
provisional  men  for  contribution.  Here  there  was  no 
managing  or  other  than  the  provisional  committee.  The 
facts  justify  the  verdict,  if  the  question  is  one  of  fact;  and 
if  it  be  one  of  law  only,  the  Judge  was  bound  on  the  evi- 
dence to  direct  the  jury  that  the  defendant  was  liable. 
l^Parke,  B. — A  provisional  committee-man  is  a  person  agree- 
ing to  be  on  the  committee,  to  carry  into  effect  provisional 
arrangements.]  Stat.  7  &  8  Vict.  c.  110(a)  mentions  pro- 
moters of  companies,  but  not  provisional  committee-men. 
Though  they  are  not  partners  with  the  subscribers  till  after 
the  act  for  incorporation  is  obtained,  they  are  so  far  part- 
ners with  each  other  for  carrying  out  their  scheme  to  that 
point,  as  to  be  liable  for  expenses  provisionally  incurred  for 
that  object.  [Parhey  B. — On  the  26th  Sept,  1845,  was  any 
such  liability  as  this  supposed  to  exist  on  the  part  of  a  pro- 
visional conunittee-man  ?  We  must  keep  sight  of  the  usage 
or  state  of  things  as  existing  at  the  time  when  the  defend- 
ant agreed  to  assume  that  character.  The  defendant  never 
attended  any  meeting.  Supposing  he  had  attended,  and 
that  six  had  voted  for  giving  the  order  to  the  plaintiff,  and 
five  the  other  way,  could  the  five  be  made  liable  ?]  Bamett 
V.  Lambert  (b)  seems  decisive  of  this  case.  There  the  plain- 
tiff sued  the  defendant  for  the  price  of  stationery.  The  de- 
fendant had  consented  to  be  a  provisional  committee-man, 
and  had  once  acted  as  chairman.  The  Court  held  the  Judge 
right  in  directing  the  jury  that  it  might  be  inferred  that 
the  defendant,  by  consenting  to  join  the  provisional  com- 
mittee, had  made  the  secretary  his  agent  to  enable  the  com- 
pany to  proceed.  The  evidence  of  the  defendant's  acts  in 
this  case  is  stronger.     [Parke,  B. — Did  the  defendant  re- 


(a)  Sections  2  to  6  inclusive. 


(b)  Ante,  489. 
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present  to  the  plaintiff  that  the  solicitor  had  authority  from 
him,  the  defendant,  to  bind  him,  and  did  the  plaintiff  act  on 
that  authority  ?  There  was  no  proof  to  whom  the  plain- 
tiff's bill  for  advertisements  was  made  out,  or  whether  any 
such  bill  was  made  out  at  all.] 

The  Attamey^General  and  CmoUngy  in  support  of  the 
rule,  (Nov.  21). — It  has  never  yet  been  judicially  deter- 
mined what  is  the  nature  of  the  liability  of  a  provisional 
oommittee-*man  of  a  railway  company,  merely  as  such.  In 
the  case  of  Bamett  v.  Lamberty  the  defendant,  besides  being 
a  provisional  committee-man,  had  done  acts  which  shewed 
a  knowledge  on  his  part  of  his  liability.  In  many  subse- 
quent  cases  which  occurred  at  Nisi  Prius,  the  defendants 
did  not  contest  their  liability.  So  the  course  of  decisions  pro- 
ceeded,  until  the  occurrence  of  the  case  of  Law  v.  fFU" 
son  (a) ;  when  it  was  seen  that  the  real  question  was,  not  to 
whom  credit  was  gtoen^  but  with  wham  the  contract  was  made* 
In  the  present  case,  prim&  facie  the  contract  was  undoubt- 
edly  made  with  Parkes,  Smith,  &  Co. ;  but  if  it  was  made 
by  them  as  the  agents  of  another,  no  doubt  that  principal 
is  liable ;  and  no  doubt,  also,  the  authority  may  be  implied 
from  circumstances.  But  it  is  contended  that  it  cannot  be 
implied  merely  from  the  circumstance  of  the  defendant's 
being  a  provisional  committee-man.  Such  being  the  true 
doctrine  applicable  to  the  case,  the  direction  of  the  Lord 
Chief  Baron  to  the  jury  cannot  be  supported.  Upon  that 
direction,  the  jury  would  have  found  against  the  defendant, 
to  whomsoever  the  authority  was  given  by  him:  whereas 
the  question  really  was,  whether  he  had  authorised  the  soU" 
eitors  to  make  this  contract  on  his  behalf.  If  I  authorise 
A.  to  give  an  order,  B.  cannot  do  it,  and  charge  me,  merely 
because  it  is  for  my  benefit  Besides,  the  implied  authority 
can  surely  be  only  that  each  officer  of  the  company  shall  do 
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lUs  awn  proper  business.  Could  it  be  said  that  the  defend- 
ant would  be  liable  for  advertisements  inserted  on  the  order 
of  the  engineer  ?  The  real  question  is,  however,  with  whom 
was  the  contract  made?  This  is  not  a  partnership:  it  is 
obvious  that  one  of  the  committee-men  could  not  of  his 
own  authority  have  ordered  these  advertisements^  and 
thereby  charged  the  others.  Suppose  it  were  carried  by  a 
majority  of  six  to  five  that  the  plaintiff  should  be  employed ; 
are  all  the  minority  liable?  It  is,  in  truth,  an  ordinary 
case  of  principal  and  agent,  without  the  I^al  incidents  of 
an  ordinary  partnership.  There  can  be  no  ground  what- 
ever to  call  these  persons  partners.  They  are  probably  un- 
known to  each  other ;  they  come  in  and  go  out  independ- 
ently of  each  other.  Is  the  liability  of  a  provisional  com- 
mittee-man matter  of  law,  or  of  fact  ?  If  of  law,  the  learned 
Judge  should  have  told  the  jury  what  the  law  was;  if  of 
iSMSt,  the  jury  were  not  asked  to  consider  what  are  his  dutieSyOr 
what  acts  he  does  in  that  character;  so  that  it  was  left  to 
the  jury  that  he  is  liable  because  he  is  a  provisional  oom- 
mitteennan^  without  their  being  informed  what  that  is.  In 
truth,  when  parties  become  members  of  a  provisional  com- 
mittee, they  mean  merely  this — that  if  the  project  be 
brought  into  such  a  shape  as  that  it  may  be  prosecuted, 
they  are  a  body  of  persons  who  are  willing  to  shew  their 
confidence  in  the  scheme,  and  from  whom  a  conunittee  of 
management  may  be  selected.  They  announce  themselves 
merely  as  patnms  of  the  line.  Suppose  an  order  were  given 
by  the  solicitor  to  advertise  for  a  month;  then  one  pro- 
visional conomittee-man  comes  in ;  then  there  is  a  further 
order  to  advertise  for  another  month ;  then  two  more  come 
in,  and  so  on:  is  the  solicitor  liable  for  the  first  order,  the 
one  committee-man  for  the  second,  the  three  for  the  third, 
and  so  on?  [Parker  B. — The  question  is,  whether  the  de- 
fendant has  authorised,  expressly  or  impliedly,  this  par- 
ticular contract.  If  the  parties  giving  the  order  represent 
themselves  as  agents,  still  there  comes  the  further  question. 
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whether  in  fact  the  defendant  did  authorise  them.]  There 
are  frequently  local  committee-men  for  a  particular  dis- 
trict ;  what  is  the  extent  of  their  liability  ?  In  reality,  it 
is  to  the  deposits,  which  will  form  a  fund  to  cover  pre- 
liminary expenses,  that  the  credit  is  given  in  these  cases. 
The  prospectus  in  this  case  does  not  hold  the  com- 
mittee-men out  as  partners,  nor  as  taking  upon  themselves 
any  pecuniary  responsibility.  With  respect  to  the  statute, 
the  7  &  8  Vict.  c.  110,  that  does  not  affect  the  question* 
It  merely  requires  that  all  promoters  shall  be  registered,  and 
does  not  even  mention  provisional  committee-men.  But  if 
they  be  promoters,  how  are  they  therefore  liable  to  this 
extent,  or  what  implied  authority  would  they  give  to  the 
solicitor,  or  to  a  co-promoter?  There  is  nothing  in  the 
statute  to  shew  that  promoters  are  in  the  nature  of  co-con- 
tractors. 

Cur.  adv.  vult. 
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In  Wyld  v.  Hopkins^  cause  was  shewn  against  the  rule 
(Nov.  23  and  24),  by  Martin  and  WiUeSy  who  contended,  first, 
that  if  a  man  consents  to  be  a  provisional  committee-man, 
or  a  director,  of  a  railway  company,  that  fact  either  involves 
him,  in  point  of  law,  in  responsibility  for  necessary  expen- 
ses, or  at  all  events  justifies  a  Judge  in  stating  it  as  a  prse- 
sumptio  juris  et  facti  in  favour  of  his  liability :  that  a  pro- 
visional conmiittee-man  means  a  man  who  allows  himself  to 
be  one  of  the  managers  of  the  concern  provisionally,  until  the 
act  of  Parliament  is  obtained,  and  directors  appointed  there- 
by; and  so  holds  himself  out  to  the  world  as  a  party  liable 
for  the  necessary  expenses  of  the  concerns  that,  further,  a 
provisional  committee-man,  who  allows  his  name  to  be  pub- 
lished as  such  in  a  prospectus,  is  a  promoter  within  the  mean- 
ing of  the  7  &  8  Vict.  c.  1 10,  and  as  such  liable :  that  this 
is  really  a  species  of  limited  partnership,  being  an  associa- 
tion to  carry  out  a  common  object,  and  no  funds  in  hand 
being  provided  for  that  purpose ;  and  that  in  such  case  the 
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parties  make  each  other  their  agents  to  bind  them  tor 
necessaries.  Bamett  v.  Lambert  {a\  Hobmm  v.  Wggha  (&X 
WaUteib  v.  Spattiswoode  {c\  and  Monypenny  v.  Hartkand  (J^ 
were  died  and  relied  on. 

Watson  and  Petersdarff^  in  support  of  the  rule,  urged 
similar  arguments  to  those  employed  for  the  defendant  in 
Reynell  v.  Lewis;  and  argued  that  this  was  no  more  in  the 
nature  of  a  partnership^  than  was  an  association  for  the  pur- 
pose of  building  a  hospital  or  a  church,  or  for  any  political 
purpose,  orthananordinaiydub:  and  that  the  term  ^'proyi- 
sional  committee-man"  had  no  legal  meaning,  any  more  than 
the  term  ^*  consulting  councul,"  in  the  case  of  fVood  v.  7%e 
Duke  of  Argyll  (e). 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — We  have  considered  the  two  cases 

which  were  argued  before  us,  of  ReyneU  v.  Lewis  and  of 

Wyld  y.  Hopkins^  and  give  our  judgment  in  those  only;  but 

we  think  it  right  to  state  fully  the  principles  on  which  our 

judgment  proceeds. 

The  question,  in  all  cases  in  which  the  plainti£P  seeks  to 
fix  the  defendant  with  liability  upon  a  contract  express  or 
implied,  is  whether  such  contract  was  made  by  the  defend- 
ant, by  himself  or  his  agent,  with  the  plaintifi^  or  his  agent, 
and  this  is  a  question  of  fact  for  the  decision  of  the  jury 
upon  the  evidence  before  them. 

The  plaintiff,  on  whom  the  burden  of  proof  lies  in  all 
these  cases,  must,  in  order  to  recover  against  the  defendant, 
shew  that  he  (the  defendant)  contracted  expressly  or  im- 


(a)  Ante,  489. 
(*)  1 B.  &  Cr.  74. 
{e)  Ante;  501. 


{d)  1  C.  &  P,  362. 
(e)  6  Man.  &G.  928 ;  7Scoti, 
N.  R.,  885. 


TBINITY   TERM,   9  VICT. 


627 


pliedly ;  expressly^  by  making  a  contract  with  the  plaintifi^ 
impliedly,  by  giving  an  order  to  him  under  such  circum- 
stances as  shew  that  it  was  not  to  be  gratuitously  executed : 
and  if  the  contract  was  not  made  by  the  defendant  person- 
ally,  it  must  be  proved  that  it  was  made  by  an  agent  of  the 
defendant  properly  authorised,  and  that  it  was  made  as  his 
contract.  In  these  cases  of  actions  against  provisional 
committee-men  of  railways,  it  often  happens  that  the  con- 
tract is  made  by  a  third  person;  and  the  point  to  be  decided 
is,  whether  that  third  person  was  an  agent  for  the  defend- 
ant for  the  purpose  of  making  it,  and  made  the  contract 
as  such.  The  agency  may  be  constituted  by  an  express 
limited  authority  to  make  such  a  contract,  or  a  larger 
authority  to  make  all  falling  within  the  class  or  description 
to  which  it  belongs,  or  a  general  authority  to  make  any;  or 
it  may  be  proved  by  shewing  that  such  a  relation  existed 
between  the  parties  as  by  law  would  create  the  authority; 
as  for  instance,  that  of  partners,  by  which  relation,  when 
complete,  one  becomes  by  law  the  agent  of  the  other  for  all 
purposes  necessary  for  carrying  on  their  particular  partner- 
ship, whether  general  or  special,  or  usually  belonging  to  it; 
or  the  relation  of  husband  and  wife,  in  which  the  law,  under 
certain  circumstances,  considers  the  husband  to  make  his 
wife  an  agent.  In  all  these  cases,  if  the  agent,  in  making 
the  contract,  acts  on  that  authority,  the  principal  is  bound 
by  the  contract,  and  the  agent's  contract  is  his  contract,  but 
not  otherwise.  This  agency  may  be  created  by  the  immediate 
act  ^of  the  party,  that  is,  by  really  giving  the  authority  to 
the  agent,  or  representing  to  him  that  ^he  is  to  have  it,  or 
by  constituting  that  relation  to  which  the  law  attaches 
agency;  or  it  may  be  created  by  the  representation  of  the 
defendant  to  the  plaintiff,  that  the  party  making  the  con* 
tract  is  the  agent  of  the  defendant,  or  that  such  relation 
exists  as  to  constitute  him  such;  and  if  the  plaintiff  really 
makes  the  contract  on  the  faith  of  the  defendant's  repre- 
sentation, the  defendant  is  bound ;  he  is  estopped  from  dis- 
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puting  the  troth  of  it  with  respect  to  that  contract;  and 
the  representation  of  an  authority  is,  quoad  hoc,  precisely 
the  same  as  a  real  authority  given  by  the  defendant  to  the 
supposed  agent.  This  representation  may  be  made  directly 
to  the  plaintiff,  or  made  publicly  so  that  it  may  be  inferred  to 
have  reached  him,  and  may  be  made  by  words  or  conduct. 
Upon  none  of  these  propositions  is  there,  we  apprehend,  the 
slightest  doubt;  and  the  proper  decision  of  all  these  questions 
depends  upon  the  proper  application  of  these  principles  to 
the  facts  of  each  case,  and  the  jury  are  to  apply  the  rule 
with  due  assistance  from  the  judge. 

There  are  few,  if  any,  of  these  cases,  in  which  it  is  con- 
tended that  authority  was  directly  given  by  the  defend- 
ant to  the  party  making  the  contract  to  make  it  for  the 
defendant.  Barely  has  that  circumstance  been  proved 
by  direct  testimony.  In  one  case,  it  was  said  that  it  was 
to  be  inferred  from  a  conversation,  in  which  the  defend- 
ant expressed  his  satisfaction  that  the  expenses  were  mo* 
derate.  That  was  evidence  of  the  fact  for  the  considera- 
tion of  the  jury,  entitled  to  more  or  less  weight  according 
to  the  other  circumstances  of  the  case.  But  it  is  con- 
tended (and  that  formed  the  chief  part  of  Mr.  MartirCs 
argument,  and  a  part  of  that  of  others)  that  the  relation  of 
co-provisional  committee-men  constituted  an  association 
of  quasi  co-partnership,  in  which  one  was  agent  for  the 
other,  for  the  purposes  of  all  preliminary  proceedings  ne- 
cessary to  enable  them  to  obtain  an  act;  or  that  the  fact 
of  their  being  co-promoters  of  the  scheme,  coupled  with 
the  fact  that  no  money  was  supplied  for  the  expenses  of 
it,  was  evidence  to  go  to  a  jury  that  each  authorised  the 
other  to  contract  for  these  purposes,  on  his  behalf,  and 
that  of  the  other  promoters.  It  was  insisted,  that  where 
there  was  no  other  evidence  than  the  mere  fact  of  the 
defendant  having  already  agreed  to  be  a  provisional  com- 
mittee-man, there  was  a  sufficient  case,  or  at  least  a  case 
for  the  consideration  of  the  jury,  to  prove  an  authority 
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given  by  the  defendant  to  every  other  committee-man 
to  give  the  order  out  of  which  the  contract  arose,  by 
himself,  or  by  the  solicitor  or  secretary,  or  an  authority  to 
such  solicitor  or  secretary  to  give  it  on  behalf  of  the  com- 
mittee. We  think  that  no  such  consequence  follows  as 
matter  at  law,  from  the  mere  fact  of  the  defendant  agreeing 
to  be  a  provisional  committee-man.  Such  an  agreement 
amounts  to  no  more  than  a  promise  that  he  would  act  with 
other  persons  appointed,  or  to  be  appointed,  for  the  purpose 
of  carrying  some  particular  scheme  into  effect.  The  term 
^^  committee"  means  an  individual  or  a  body  to  which  others 
have  committed  or  delegated  a  particular  duty,  or  who  have 
taken  on  themselves  to  perform  it  in  the  expectation  of  their 
act  being  confirmed  by  the  body  they  profess  to  represent 
or  act  for;  an  agreement  to  become  one  of  the  committee- 
men is  an  agreement  to  become  one  of  that  body.  The 
schemes  may  be  various — to  establish  an  hospital,  or  place 
of  emigration,  to  which  persons  are  to  subscribe  merely  for 
charitable  motives,  or  partly  from  these  motives,  partly 
from  othera ;  or  a  proprietary  school,  or  literary  institution, 
or  assembly-room,  in  which  they  are  to  be  beneficially  in- 
terested as  shareholders ;  or  to  obtain  an  act  for  a  bridge, 
drainage,  railway,  or  canal ;  but  whatever  the  object  may 
be,  it  seems  to  us  to  make  little  or  no  difference  in  the  posi- 
tion of  the  person  agreeing  to  act  as  a  committee-man.  If 
the  object  of  some,  most,  or  all,  is  gain  to  themselves  indivi- 
dually, the  legal  consequence  is  the  same  as  if  the  object  of 
the  parties  were  the  most  charitable  and  benevolent,  though 
the  result  may  be  practically  very  different,  in  exciting  an 
improper  prejudice  in  the  minds  of  a  jury  when  the  evidence 
is  laid  before  them  for  their  consideration.  Such  an  in- 
tended association  constitutes  no  agreement  to  share  in 
profit  or  loss,  which  is  the  characteristic  of  a  partnership^ 
It  would  be  absurd  to  suppose  that  such  a  relation  could  be 
meant  to  be  created  by  any  of  those  who  consented  to  act. 
Could  it  be  imagined  tiiat  a  person  would  agree  to  be  a 
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partner,  not  only  with  those  who  were  then  named  commit- 
tee-men, bat  any  that  bhould  afterwards  be  named  by  them- 
selves or  by  the  projectors  of  the  company;  and  could  those 
who  subsequently  agreed  to  become  members,  suppose  that 
those  previously  named  could  ever  have  so  intended  ?  The 
truth  is,  the  agreement  to  become  a  provisional  committee- 
man means  neither  more  nor  less  than  what  the  words  ex- 
press :  viz.,  an  agreement  to  act  on  the  provisional  commit- 
tee, in  carrying  into  effect  the  preliminary  arrangements  for 
petitioning  Parliament  for  a  biU,  and  so  to  promote  the 
scheme.  If  afterwards  the  provisional  committee-man  does 
act,  he  is  responsible  for  his  acts.  But  there  are  other  cases 
in  which  the  question  does  not  assume  so  simple  a  form, 
and  where  there  is  evidence  that  the  defendant  has  not  only 
consented  to  be  a  provisional  committee-man,  but  has 
authorised  his  name  to  be  inserted  in  a  prospectus,  not 
generally,  but  a  particular  prospectus,  in  which,  in  some 
cases,  certain  persons  are  described  as  the  acting  committee; 
in  others  solicitors  are  named,  or  engineers,  or  a  secretary. 
If  such  prospectus  has  been  so  publicly  circulated,  with  the 
defendant's  consent,  that  the  jury  would  presume  that  plain- 
tiff knew  of  it,  or  if  the  plaintiff  has  had  it  shewn  to  him  at  or 
before  the  time  of  making  the  contract,  and  has  in  either 
case  acted  upon  it  in  making  the  contract,  the  question  is, 
what  inference  ought  a  reasonable  man  to  draw  from  the 
contents  of  that  paper?  This  must  of  course  depend  upon 
the  terms  of  each  particular  prospectus.  If  the  prospectus 
state  merely  the  names  of  the  provisional  committee,  and 
nothing  more,  and  no  light  be  derived  from  the  context, 
that  circumstance  does  not  alter  the  liability  of  the  defend- 
ant If  not  responsible  as  being  one  of  that  committee  in 
fact,  he  cannot  become  so  by  the  representation  of  the  fact. 
If  it  states  the  names  of  the  acting  committee  also,  where 
that  has  been  appointed,  is  the  meaning  that  the  acting 
committee  is  to  take  the  whole  management  to  the  exclu- 
sion of  the  provisional  committee,  their  provisional  oharac- 
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ter  having  ceased ;  in  which  case  the  provisional  committee 
would  not  be  liable  :  or  does  it  mean  that  the  provisional 
committee-men  have  appointed  the  acting  committee,  or  the 
majority  of  it,  on  their  behalf  and  as  their  agents;  in  which 
case  they  would  be  liable  for  the  contracts  of  the  acting 
committee,  or  the  majority,  made  as  such  agents?  Again, 
does  it  mean,  where  the  solicitor's  name  is  mentioned,  that 
such  person  shall  be  regularly  employed  in  that  character 
by  those  of  the  committee  who  acted,  or  that  he  was  already 
appointed  by  all  whose  names  are  mentioned,  as  their  soli- 
citor, to  do  all  solicitor's  business  on  their  behalf?  And  then 
would  arise  a  further  question,  what  was  the  business,  at 
the  time  of  the  contract,  usually  transacted  by  solicitors  for 
companies  intending  to  obtain  an  act  of  Parliament,  and  on 
behalf  of  the  company  ? — which  is  a  question  of  fact,  to  be 
proved  by  evidence.  The  same  remark  applies  to  the  ap- 
pointment of  secretary.  Applying  these  observations  to 
the  two  particular  cases  before  us,  we  think  that  in  that  of 
ReyneU  v.  Leuns^  there  was  some  evidence  to  go  to  the  jury 
of  the  employment  of  the  plaintiff,  and  that  there  was  no 
misdirection;  but  we  think  we  ought  to  grant  a  new  trial, 
on  payment  of  costs,  in  order  that  it  may  be  submitted  to 
another  jury,  and  fully  considered  by  them  upon  the  princi- 
ples laid  down  above.  In  the  other  case,  Wyld  v.  Hopkins, 
we  entertain  so  much  doubt  whether  there  was  any  evi- 
dence at  all  to  go  to  the  jury,  that  we  think  there  ought  to 
be  a  new  trial  generally,  without  the  condition  of  the  pay- 
ment of  costs. 

Rules  absolute  accordingly. 


1846. 


Wtld 

V. 

Hopkins. 


1 
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Jan.  14. 

A.  and  B.  were 
the  regiftered 
promoters,  un- 
der the  Stat.  7 
&  8  Vict.  c. 
110,ofandl. 
way  company. 
A  proTisional 
committee  was 
afterwards 
formed,  at  a 
meeting  of 
which  A.  was 
appointed  se- 
cretary, and  B. 
solicitor,  to  the 
company,  and 
other  persons 
a  managing 
committee : — 
Htld,  that  A. 
could  not, 
merely  upon 
these  &cts,  re- 
cover against 
an  acting  mem- 
ber of  the 
managing  com- 
mittee for  ser- 
vices afterwards 
performed  by 
him  as  secre- 
tary. 


Wilson  t?.  Viscount  Cubzon. 

Assumpsit  for  salary  and  wages,  and  on  an  account 
stated.     Plea,  non  assumpsit. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  in  Mid- 
dlesex after  Michaelmas  Term,  1846,  it  appeared  that  this 
action  was  brought  to  recover  the  sum  of  £125,  the  amount 
of  six  months'  salary  alleged  to  be  due  to  the  plaintiff,  from 
September,  1845,  to  March,  1846,  for  his  services  as  the 
services  to  a  projected  company  called  "  The  Canterbury 
and  Heme  Bay  Railway  Company,*'  of  the  provisional  and 
managing  committee  of  which  the  defendant  was  a  member. 
The  Company  had  been  provisionally  re^stered,  under  the 
stat.  7  &  8  Vict.  c.  110,  with  the  names  of  the  plaintiff  and 
Daniel  Keene  as  the  promoters.  In  support  of  the  plaintiff's 
case,  two  extracts  from  the  books  of  the  Company  were 
put  in  evidence : — 

**  At  a  meeting  at  the  Guildhall  Coffee  House,  Oct.  15, 

1845. 

Present. 

[Here  followed  the  names  of  several  members  of  the 
provisional  committee,  not  including  the  defendant's.] 

"  The  following  resolutions  were  proposed  by ,  and 

seconded  by ,  and  agreed  to  unanimously : — 

[Amongst  them  were  the  following:] 

'*  4.  That  Daniel  Keene,  Esq.,  be  appointed  solicitor  to 
the  Company. 

'*  5.  That  James  Wilson,  Esq.,  be  appointed  secretary  to 
the  Company. 

"  6.  That be  engineers  and  surveyors  to  the  Com- 
pany, and  be  instructed  to  proceed  in  the  survey. 

"  That  the  following  gentlemen  be  appointed  as  an  act- 
ing or  managing  committee  or  directory :  [Here  followed 
several  names,  including  that  of  the  defendant]  :  with 
power  to  add  to  their  number." 
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This  entry  was  signed  by  all  the  members  present,  and 
by  the  plaintiff  as  secretary. 

The  other  extract  purported  to  be  the  minutes  of  another 
meeting  of  the  provisional  committee,  held  at  the  same 
place,  on  the  17th  of  October,  at  which  the  defendant  pre- 
sided as  chairman.  It  was  stated,  that  the  minutes  of  the 
former  meeting  were  read  by  the  secretary,  and  confirmed ; 
and  the  book  was  signed  by  all  the  members  present,  in- 
cluding the  defendant,  and  by  the  plaintiff  as  secretary. 

It  was  proved  also,  that  the  plaintiff^s  salary,  after  the 
rate  of  £250  per  annum,  had  been  audited  and  passed  at  a 
subsequent  meeting  of  the  managing  committee. 

For  the  defendant  it  was  contended,  that  there  was  no 
evidence  to  go  to  the  jury  of  any  contract  whereby  the  de- 
fendant became  personally  liable  to  the  plaintiff;  and  that 
the  plaintiff,  who  was  one  of  the  registered  promoters  and 
original  projectors  of  the  undertaking,  could  not  bring  an 
action  against  any  member  of  the  provisional  committee  for 
services  performed  by  him  in  doing  things  incidental  to  the 
formation  of  the  Company.  The  Lord  Chief  Baron  was  of 
that  opinion,  and  directed  a  nonsuit,  but  gave  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  the  account  claimed,  or 
any  less  sum,  as  the  Court  might  direct. 


WiLsoir 

V. 

Vitooiint 

CVRZON. 


The  AUamey-General  (Sir  John  Jervis)  now  moved  ac- 
cordingly, or  for  a  new  trial,  on  the  ground  of  misdirec- 
tion. The  plaintiff  was  entitled  to  recover  in  this  action, 
for  there  was  evidence  of  an  express  contract  on  the  part 
of  the  commitee,  of  whom  the  defendant  was  one,  to  em- 
ploy him  in  the  character  of  secretary,  and  to  pay  him  a 
salary  for  his  services.  It  is  clear  that,  if  the  plaintiff  were 
not  a  promoter  of  this  Company,  the  fact  of  his  appoint- 
ment and  employment  would  be  evidence  to  charge  the 
defendant;  for  the  natural  presumption  is,  that  the  man 
who  does  work  for  another  is  to  be  paid  for  it.  Then, 
how  does  the  fact  of  his  being  a  registered  promoter  of 
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defendant  meant  to  contract  as  a  principal^  independently 
of  his  acts  as  a  proYisional  committee-man  of  the  Company. 
On  the  facts  in  evidence  in  this  case  no  such  intention  ap- 
pears. There  is  not  a  word  in  the  resolution  about  pay- 
ment of  the  plaintiff;  and  we  all  know  that  in  fact  it  was 
the  intention  of  all  parties  that  these  payments  should  be 
made  out  of  the  subscriptions  which  were  expected  to  come 
in.  It  is  sufficient  to  say,  however,  that  when  it  appears 
that  the  plaintiff  was  a  promoter  of  the  Company,  there  was 
no  sufficient  evidence  to  go  to  the  jury  of  a  personal  con- 
tract with  the  defendant. 


Aldbrson,  B. — I  also  think  there  should  be  no  rule  in 
this  case.  When  the  fact  appears  that  the  plaintiff  was  a 
promoter  of  the  Company,  the  solicitor  a  promoter,  and  the 
defendant  chiurman  of  a  meeting  of  the  promoters,  at  which 
meeting  the  plaintiff  is  appointed  secretary,  the  other  ori- 
ginal promoter  solicitor,  and  other  persons  a  managing  com- 
mittee, it  comes  to  this,  that  it  is  an  appointment  of  the 
plaintiff  by  himself;  and  if  he  is  to  be  paid  at  all,  which  I 
doubt,  he  must  thereforo  pay  himself.  It  is  the  case  of 
Hobne$  v.  Higgitu  over  again. 

Pollock,  C.  B.,  and  Platt,  B.,  concurred. 


Rule  refused. 
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Mengbns  v.  Pebrt  {a\ 

±N  this  case,  the  defendant,  on  the  29th  of  NoYember  lasU  wiiere  a  de- 
obtained  an  order  for  five  days'  time  to  plead ;  and  on  the  obtdn^  ^^ 
same  day  took  out  a  summons  for  the  delivery  of  particu-  JJ^^Jl^'Sjl 
lars  of  the  phdnti£P's  demand,  returnable  on  the  1st  of  De-  oat  a  Munmons 
cember.     This  summons,  having  been  adjourned  by  consent  whidTb  du-  ' 
until  three  o'clock  in  the  afternoon  of  the  4th,  was  heard  at  ^JIjJjJ^i^ 
half-past  six  o'clock  in  the  evening  of  that  day,  and  dis-  ^  ^^^  pvoi 
missed.    On  the  5th,  at  one  o'clock,  the  plaintiff  signed  inter-  ha  u  entitled 
locutory  judgment    A  summons  was  taken  out  to  set  aside  mauder  of  Sbe 


this  judgment  for  irregularity,  on  the  groUnd  that  the  de-  JJ^JjJj^  ** 
fendant  was  entitled  to  the  same  time  for  pleading  after 
the  summons  for  particulars  was  disposed  of,  as  he  had  at 
the  time  when  it  was  returnable ;  and  Aldersan,  B.,  being 
of  that  opinion,  ordered  it  to  be  set  aside* 

On  a  former  day  in  this  term.  Peacock  obtained  a  rule, 
calling  upon  the  defendant  to  shew  cause  why  the  order  of 
the  learned  Judge  should  not  be  rescinded ;  citing  Hughes 
V.  Walden  (J),  Vernon  v.  Hodgins  (c),  and  Reg,  Gen.,  H,  T., 

2  WilL4,  s.48(cO- 

Moseley  shewed  cause. — This  judgment  was  irregularly 
signed ;  for  the  summons  for  particulars  was  a  stay  of  pro- 
ceedings from  the  day  on  which  it  was  returnable  until 
it  was  discharged :    fVhitehead  v.  Shaw  {e),  Calze  v.  Lord 


(a)  This  case  was  decided  on 
the  last  day  of  Hilary  Tenn  (Jan. 
31 ),  and  was  accidentally  omitted 
in  its  order. 

{b)  6  B.  &  C.  770,  n. 

(c)  1  M.  &  W.  151. 

{d)  ^  A  defendant  shall  be  al- 
lowed the  same  time  for  pleading 
after  the  delivery  of  particulars 


under  a  judge's  order,  which  he 
had  at  the  return  of  the  sum- 
mons; nevertheless,  judgment 
shall  not  be  signed  till  the  after- 
noon of  the  day  after  the  deliyery 
of  the  particulars,  unless  other- 
wise ordered  by  the  judge.* 
(e)  Barnes,  180. 


»» 
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1846.  LtffteUon(a)j  Roberts  v.  CutkiU(b).  Here,  therefore^  the 
time  for  pleading  ceased  to  ran  from  the  time  when  the 
smnmons  was  returnable  nntil  it  was  dismissed,  and  the  de- 
fendant consequently  had  until  the  8th  of  December  to 
plead  But  eyen  taking  it  that,  according  to  Hugheg  v. 
fFaldeUy  he  was  entitled  only  to  a  reasonabk  time  for  that 
purpose  after  the  summons  was  dismissed,  it  cannot  be  oon- 
sidered  that,  in  this  case,  where  it  was  dismissed  at  so  late 
an  hour  as  half*past  six  o'clock,  the  reminder  of  that  day 
was  a  reasonable  time  to  prepare  the  pleas. 

Peacock^  in  support  of  the  rule,  was  not  called  upon* 

Pollock,  C.  R — The  rule  laid  down  in  Hughes  v.  Wdldeny 
and  recognised  and  acted  upon  in  Vemxm  y.  Hodgins,  is,  that 
the  defendant  is  not  entitled  to  more  time  for  pleading  than 
the  rest  of  the  day  on  which  the  summons  is  dismissed.  I^ 
under  the  particular  circumstances  of  the  case,  that  is  not  a 
reasonable  time,  he  ought  to  apply  for  further  lime  at  the 
hearing  of  the  summons. 

Parke,  B. — I  am  of  the  same  opinion.  I  consider  this 
point  to  be  quite  settled  by  the  cases.  In  Hughes  v.  Waldeny 
Lord  Tenterdon  laid  it  down,  that,  where  an  application  is 
made  which  the  result  shews  to  have  been  wrongly  made, 
the  other  party  must  wait  till  it  is  disposed  o^  and  then  the 
party  making  the  application  has  only  a  reasonable  time  for 
taking  the  next  step ;  and  that,  for  this  purpose,  the  whole 
of  the  day  in  which  the  application  is  disposed  of  is  a  reason- 
able time.  That  case  was  confirmed  in  Vernon  y.  Hodgins. 
Here  the  dinnissal  of  the  summons  shews  that  the  applica- 
tion for  particulars  was  wrong,  and  those  cases  are  therefore 
directly  in  point. 

Alderson,  B. — ^I  quite  agree.    I  did  not  advert  to  the 
(a)  2  W.  Bla.  954.  (6)  4  Dawl.  P.  C.  204. 
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dirtipction  b^ween  the  case  of  a  gummons  dfaraigaed,  and  ^  IMf 
that  of  a  summons  granted.  If  the  defendant  bad  got  bis 
order  for  particulars,  then  he  would  have  had  the  same  time 
for  pleading  after  they  were  delivered  as  he  had  at  the 
return  of  the  summons.  The  mistake  being  mine,  the  de« 
fendant  wiQ  be  saved  the  costs  of  this  rule. 

Bole  absolute,  without  costs. 


Pbice  v.  Bichabdson.  Majf  22. 

Assumpsit  on  a  gnarantee.    The  dedaration  stated,  »«.  thrt  no 

oontidenitioii 

that»  in  consideration  that  die  plaintiff  would  sdl  and  de<-  appetred  on  tha 
liver  to  one  Thomas  Lewis  £6  or  £10  worA  of  leather,  the  lowkggnanni 
defendant  promised  to  see  the  plaintiff  paid  for  the  same  Vj^^^  ^®^J 
on  the  6th  December,  1843,  for  the  said  Thomas  Lewis.  Price ;  I  wUi 
The  declaration  then  averred  the  sale  and  delivery  by  the  £^  ori^io 
plaintiff  to  Thomas  Lewis  of  £10  worth  of  leather,  and  on'S^'^tT^*'' 
alleged  as  a  breach,  that  the  defendant  did  not  see  the  plain-  Hff^^'^vJSJ 
tiff  paid  for  the  same.     Plea,  non  assumpsit  shoemaker." 

At  the  trial,  before  the  under-sheriff  of  the  county  of 
Brecon,  the  plaintiff  having  proved  a  guarantee  signed  by 
the  defendant,  in  the  following  terms : — 

"  1843,  June  28th.  Mr.  Price, — I  will  see  you  paid  for 
£5  or  £10  wordi  of  leather,  on  the  6th  of  December,  for 
Thomas  Lewis,  shoemaker  ;^' — 

it  was  objected  for  the  defendant  diat  it  did  not  disclose 
any  consideration  on  the  face  of  it.  The  under-sheriff 
directed  a  verdict  for  the  plaintiff,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
that  opimon. 

pp2 
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1846.  E.  V.  fFUBamM,  in  Easter  Term,  obtained  a  rule  niai 

p^^        accordingly.    Against  wliicfay 


RlOBAftDSOir. 


now  shewed  cause. — ^The  question  is,  whether  it 
snflBcientlj  i^ypears  on  the  face  of  this  gQarantee,  that  it 
was  given  for  leather  to  be  sullied  sabseqnently  to  the 
execution  of  it;  and  it  is  submitted  that  it  does.  If  it  bad 
been  for  goods  akeady  so^fied,  the  amount  would  luTe 
been  specifically  mentioned,  not  left  at  laige  as  it  isi,  and 
the  promise  would  have  to  pay  the  sum  already  due. 
KeKnaxoay  v.  Trdeanan  (a)  is  in  point.  There  the  guanm- 
tee  was  in  these  terms: — ^^  I  hereby  guarantee  to  you, 
Messrs.  EL  and  Co.,  the  sum  of  £250,  in  case  Mr.  P.,  of 
&c.,  diould  defiiult  in  his  capadfy  of  agent  and  trayeDer 
to  you."  This  Court  held,  that  a  sufficient  consideration 
appeared  on  the  face  of  the  instrument;  namdy,  the^ifterv 
employment  of  P.  as  agent  and  travdler  of  the  plaintiflk 
Bagtow  y.  BennM  {b)  is  also  an  authority  for  the  phdntiff. 

E.  V,  fFSSamSf  contri,  was  sU^ped  by  the  Court. 

Pabke,  B. — It  is  impossible  to  collect  firom  the  terms  of 
this  guarantee  what  was  the  real  consideration  for  the  de- 
fendant's promise.  Three  considerations  might  be  sug- 
gested, and  it  would  be  mere  conjecture  which  was  the  one 
intended  by  the  parties.  It  is  fully  establbhed,  according 
to  the  rule  lud  down  in  fFain  y.  Warlters{c\  that  the  con- 
^deration  ought  to  appear  on  the  face  of  the  instrument 

Aldebson,  B. — ^It  is  dear  that  a  consideration,  either  in 
express  words  or  arising  by  necessary  implication,  must 
appear  on  tha  face  of  the  instrument.  Here  the  declaration 
states  the  future  supply  of  goods  as  the  consideration ;  but 
that  does  not  appear,  either  expressly  or  by  necessary  im- 
plication, on  the  face  of  the  guarantee. 

(a)  5  M.  &  W.  498.         {b)  3  Campb.  220.        (e)  6  East,  10. 
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BoLFB,  B.— This  guarantee  looks  very  like  an  engage-  1846. 
ment  on  the  part  of  the  defendant  to  pay  the  plaintiff  money  pucb 
owing  to  him  hj  Lewis,  if  he  would  forbear  to  sue  Lewis 
for  it. 

Platt,  B.,  concurred. 

Bule  absolute. 


V. 
RlOHABDSOV. 


Law  17.  Thobipson.  if<y  29. 

Assumpsit  for  work  and  labour,  money  paid,  and  on  Thepidntiir'i 
an  account  stated.    Pleas,  non  assumpsit,  the  Statute  of  Semi^  claimed 
Limitations,  and  a  set-off.     Issues  thereon.  ^^  ^ul 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sit-  ■«^«»  •■  clerk 

or  muuiffer  to 

tings  after  Hilary  Term  last,  it  appeared  that  the  plaintiff  the  defendant, 
had  delivered  two  sets  of  particulars  in  the  action.     In  the  ^937^  to^cto- 
first  of  them  he  claimed  "the  sum  of  £450  for  his  ser-  ^ludv^^iStartlie 
vices  as  derk  or  manager  to  the  defendant,  from  August,  nteof  ir200 

^  ^  per  anniun*" 

1837,  to  October,  1889,  indusive."  In  the  second,  he  claimed  The  proof  was 
the  same  sum  for  the  same  period,  adding,  "  after  the  rate  of  by^ed^iT^ 
£200  per  annum."     This  action  was  commenced  in  April,  "PV**.^  ^? 
1845.  A  witness  called  on  the  part  of  the  defendant  proved  was  the  manager 
that  the  plaintiff  was  not  his  derk  or  manager,  but  that  the  company, 
defendant  had  agreed  to  give  him  a  commission  of  one-half  ^^^  ^^  ^ 
per  cent,  on  all  the  business  which  he  should  introduce  to  o^^^e^  by  way 

,  of  commisflion 

him  by  means  of  his  employment  as  manager  of  the  Manches-  on  all  business 
ter  Bank.     It  was  thereupon  contended  for  the  defendant,  trodnoe  to^ 
that  there  was  a  variance  between  the  contract  alleged  and  ^'*S^^^''^ 
that  proved,  and  that  the  plaintiff  must  be  nonsuited.     The  pwticalan  were 
learned  Judge,  however,  declined  to  nonsuit,  and  left  the  let  in  soch  a 
case  to  the  jury,  who  found  a  verdict  for  the  plaintiff,  that  ^e'ddend- 
damages  £100,  the  defendant  having  leave  reserved  to  him  ^^^^^n 

strictness  en* 

to  move  to  enter  a  nonsuit.  titled  to  a  non. 

snit. 
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ld4d»  Jem$  having  obtained  a  rule  aooordingly. 


J.  Brown  (with  whom  was  Humfrey)  now  shewed  cause. 
— The  real  question  is^  whether  the  defendant  has  been 
misled  by  these  particulars.    Now  in  fact  there  was  but 
one  set  of  services  performed  by  the  plaintiff  for  the  defend- 
ant, who  therefore  must  have  known  that  the  action  was 
brought  in  respect  of  them.     He  has  not  laid  before  the 
Court  any  affidavit  shewing  that  he  was  misled,  as   he 
ought,  under  such  circumstances,   to  have  done:   Hurst 
V.  JVatkU  (a),  Day  v.  Bower  (5).      There  was  a  case  of 
Mayher  v.  JVard{c)  recently  before  the  Court  of  Queen's 
Bendb»  which  appears  to  be  a  direct  authority  for  the 
defendant.    Lambirth  v.  Rqff  {d)  is  also  in  point    There 
the  phuntiffs,  who  were  sgini  merchants  and  brewers^  and 
who  were  sung  for  spirits  acid  to  the  defendant,  inadver- 
tently delivered  a  bill  of  particulars  for  goods  sold  to  the  de- 
fendant in  their  trade  of  brewers*  The  Court,  in  tfaeabsence 
of  anything  to  shew  that  the  defendant  had  been  misled 
thereby,  reftised  to  enter  a  nonsuit.  [AldersoHf3. — There  the 
persons  composing  the  firm  of  spirit  merchants  and  tiiat  of 
brewers  were  different  persons.    Lambirth  and  Porter,  the 
plaintiffi  in  the  action,  were  the  spirit  merchants,  but  the 
brewers  were  Lambirth  and  Inglis.    The  defendant,  there- 
fore, could  not  be  deceived  or  misled  by  the  particulars. 
Here  the  particulars  substantially  say  that  the  plaintiff  is 
going  for  a  particular  salary,  and  nothing  else.]    At  all 
events,  the  Coinrt  will  allow  the  plaintiff  to  have  a  new 
trial  on  payment  of  costs,  with  liberty  to  amend  his  parti- 
culars.   [To  this  the  Court  assented.] 

Jervis  and  Crompton,  in  support  of  the  rule. — This  is 

(a)  1  Compb.  68.  1846,  Q.  B. 

(b)  Id.  69,  D.  (d)   8  Bing.  411  ;    I    M.  & 

(c)  «  Law  Times,"  AprU  4,     Scott,  597. 
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not  a  case  in  which  the  plaintiff  ought  to  receive  guch        iS4€i 
indulgence.     If  the  learned  Judge  had  nonauited,  the 
Court  would  hardly  have  granted  a  new  trials  even  on  pay- 
ment of  costs. 

The  cases  cited  on  the  other  side  have  no  application. 
In  Majfher  ▼•  Ward,  the  plaintifl^  a  surveyor,  claimed  com- 
mission (m  a  given  amount,  and  he  was  allowed,  on  fuling 
to  establish  that  case,  to  prove  the  value  of  his  services. 
But  the  known  mode  of  paying  a  surveyor  is  by  a  com- 
mission, and  the  only  question  in  that  case  was  as  to  the 
existence  of  a  customary  commission.  With  respect  to 
Hurst  V.  Watkisy  the  dictum  of  Lord  EUenborough  in  that 
case,  that,  although  the  plaintiff  has  given  an  imperfect 
particular,  be  is  entitled  to  a  verdict  for  more,  if  on  the 
defendant's  evidence  more  appears  to  be  due  to  him,  can- 
not be  supported.  It  is  said  the  defendant  has  made  no 
affidavit  that  he  has  been  misled  by  the  form  of  the  par- 
ticulars. But  in  almost  every  case  the  defendant  per- 
fectly knows  the  real  contract :  the  test  is  not,  therefore, 
whether  he  has  in  fact  been  misled;  he  is  entitled  to  be 
informed  what  the  plaintiff  is  proceeding  for  in  the  action. 
The  question  is,  whether  the  particular  is  calculated  to 
mislead,  and  the  defendant's  knowledge  of  the  facts  can- 
not be  imported  into  the  consideration  of  that  question. 
The  object  of  giving  particulars  is  to  prevent  the  defend- 
ant firom  being  surprised  by  having  a  contract  put  upon 
him  at  variance  with  the  feet.  [Aldersan,  B. — The  phiin- 
tiff  might  have  framed  his  particulars  with  a  double 
aspect.  PoUocky  C.  B. — Or  amended  them  when  he  ascer- 
tamed  what  his  case  really  was.]  As  it  is,  the  case  he 
set  up  at  the  trial  was  perfectly  different  from  what  the 
defendant  was  entitled  to  expect  from  the  particulars. 
Where  the  bill  of  particulars  stated  the  phiintiff's  demand 
to  be  for  goods  sold  and  delivered  to  the  defendant,  he  was 
held  not  to  be  entitled  to  prove  under  them  the  sale  of 
goods  by  the  defendant  as  the  plaintiff's  agent.     Holland 
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1846.^      V.  Hopkins  (a).     [Aldersan,  B. — That  was  makbg  a  dif- 
ferent party  to  the  suit]. 

Pollock,  C.  B. — If  the  question  in  this  case  were 
merely  whether  a  nonsuit  should  be  entered,  I  should  have 
thought  the  rule  must  be  made  absolute;  but  the  question 
being,  whether  there  should  be  a  new  trial  on  payment  of 
costs  by  the  plaintiff,  and  the  particulars  should  be  amended, 
I  think  the  rule  may  be  absolute  in  that  form.     It  appears 
to  me  that,  at  the  close  of  the  plaintiff's  case,  the  defendant 
was  entitled  to  have  a  nonsuit  entered.     The  claim  of  the 
plaintiff,  as  stated  in  his  particulars,  was  substantially  for 
salary  as  the  derk  or  manager  of  the  defendant;  the  evi- 
dence was  of  a  contract  for  a  commission  to  be  paid  to  him: 
and  there  is  this  substantial  distinction,  that  the  commission 
was  to  be  claimed  not  as  a  derk,  but  the  salary  only  as  a 
clerk.     The  object  of  the  defendant's  evidence  was  merely 
to  shew  that  the  plaintiff  was  not  a  derk  at  all,  but  was 
only  to  have  a  commission  on  the  consignments  he  could 
introduce  through  the  medium  of  the  Manchester  Bank. 
The  object  was  to  shew  a  special  engagement  of  him,  being 
the  manager  of  that  Bank,  for  a  certain  pexH^entage  on 
business  to  be  introduced  by  him.     There  is,  therefore, 
really  a  substantial  distinction:  it  is  not  like  paying  a  derk 
a  per-centage  on  business  done  by  him  as  clerk,  but  an 
engagement  with  a  person  in  a  different  business  altogether, 
for  payment  of  a  per-centage  on  business  introduced  by 
him  as  such.     I  think  it  very  likely  the  defendant  was 
misled,  for  I  thought  at  the  trial  there  was  not  the  slight- 
est pretence  for  the  action;  and  the  ^defendant  was  very 
probably  misled  in  this  respect,  that  there  being  really  no 
claim  at  all,  he  had  no  idea  how  the  claim  which  the 
plaintiff  set  up  would  be  made  out,  and  probably  expected 
that  the  case  proved  at  the  trial  would  be  for  salary  as  a 
derk,  for  which  there  was  no  foundation. 

(a)  2  Bos.  &  P.  243. 
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Aldebson^  B. — ^I  am  of  the  same  opinion.  No  doubt  we  1846. 
ahould  be  doing  very  wrong  if  we  allowed  minnte  Tariances 
from  the  particulars  to  prevaiL  If  they  ^ve  substantial 
information  of  the  plaintiff's  daim,  that  is  sufficient^  although 
they  may  yary  slightly  firom  the  fact»  and  where,  from  the 
nature  of  the  particulars  themselyes,  the  defendant  is  not  like- 
ly to  be  misled.  But  we  cannot  look  to  the  actual  fact  of  the 
misleading.  That  depends  upon  the  acuteness  or  stupidity  of 
the  defendant's  attorney,  and  is  therefore  no  criterion,  unless 
we  apply  this  rule  also, — would  a  reasonable  man  be  likely 
to  be  misled  by  the  form  of  the  particulars?  The  case  of 
Lambirth  y.  Boff  is  distinguishable  from  the  present,  for 
the  reasons  I  haye  already  mentioned.  There  the  defend- 
ant knew  which  were  the  wine  and  spirit  merchants,  and 
which  were  the  brewers,  and  the  form  of  the  particulars 
could  not  haye  deceiyed  anybody  with  his  eyes  open.  It 
would  haye  been  quite  a  different  case  if  the  same  parties 
had  constituted  both  the  firms;  and  I  obserye  that  I  put 
my  judgment  in  that  case  upon  this  yery  distinction.  The 
question  substantially  is,  would  a  reasonable  man  be 
deceiyed  by  the  particulars  into  a  supposition  that  the 
plaintiff's  demand  was  different  from  that  which  is  proved  at 
the  trial?  Here  the  particulars  state  exactiy  what  a  man 
would  say  who  claimed  a  salary  of  £200  a  year  for  two 
years  and  a  quarter;  then,  at  the  trial,  he  claims  no  such 
sum,  but  makes  a  substantially  different  demand,  requiring 
a  totally  different  defence.  In  the  one  case,  the  defendant 
is  to  shew  that  he  made  no  bargain  for  a  salary,  or  made  it 
at  a  different  rate:  in  the  other,  he  is  to  shew  that  none  of 
the  business  was  done  in  the  last  six  months  of  the  time, 
which  alone  is  not  barred  by  tiie  Statute  of  Limitations. 
Unless  tiie  object  of  particulars  be  to  deceive  a  defendant, 
the  present  particulars  are  insufficient. 

BoLFE,  B. — I  am  of  the  same  opinion.    We  are  always 
to  look  and  see  whether  the  particulars  are  calculated  to 
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1846b  miskad.  There  have  been  cases  where  they  were  directly 
wrongs  and  yet  it  has  properly  been  decided  that  they  were 
not  calcukted  to  mislead;  as,  where  the  word  '^chalk"  was 
used  instead  of  ^'cork,"  the  Court  said  it  was  eyidently  a 
mere  slip^  the  word  having  been  heard  or  copied  wrong. 
So  in  the  case  of  a  wrong  date,  where  it  is  apparent  on  the 
&ce  of  the  particubirs  for  what  the  plaintiff  is  going,  the 
Court  will  correct  them  by  amending  what  the  defendant 
must  know  was  a  mere  clerical  error  (a).  So  in  the  case  of 
Lambirih  y.  Bqffi  the  defendant  knew  perfectly  well  that 
the  plaintiffs  in  that  action  were  not  going  for  anything 
which  they  claimed  as  brewers,  because  he  knew  ihey  were 
not  brewers.  But  this  case  stands  on  a  totally  different 
footing.  It  is  impossiUe  not  to  see  that  the  phuntiff  is 
claiming  a  salary,  although  that  word  does  not  actually 
occur  in  the  particulars.  If  he  were  going  only  for  the  last 
year,  it  would  be  very  doubtful  whether  they  were  suffi- 
cient for  that  purpose;  but,  &  multo  fortiori,  are  they  not 
so  where  he  is  going  for  two  years  and  a  quarter,  of  which 
mily  half-a-year  is  not  barred  by  the  Statute  of  Limitations? 
He  cannot,  under  these  particulars,  be  allowed  to  repudiate 
the  claim  for  salary  altogether,  and  prove  that  a  corn-- 
mission  is  due  to  him,  upon  an  entirely  different  con- 
tract. Suppose  the  defendant  had  gone  to  great  expense 
in  going  through  his  accounts,  to  shew  that  nothing 
was  due  for  commission,  and  tiie  plaintiff  had  abandoned 
the  action,  the  defendant  would  not  have  been  entitled,  on 
taxation,  to  the  costs  of  such  examination.  Witiiout,  there- 
fore, infringing  on  the  general  doctrine,  that  particulars 
are  not  to  be  scanned  with  the  minuteness  of  special  plead- 
ing, it  seems  to  me  that  these  particulars  were  calculated 
to  mislead,  and  therefore  were  insufficient. 


(a)  Millwood  r.  Walter^   2  Taunt.  224 ;  Harrison  v.  Wood,  8 
Bing.  371 ;  1  M.  &  Scott,  636. 
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Platt^  B. — The  declaration  in  this  case  is  in  the  gene-  1846. 
ral  form  for  work  and  labour.  The  plaintiff  is  then  re- 
quired to  give  particulars  of  his  demand,  and  he  gives  them 
in  this  form: — that  he  claims  to  recover  the  sum  of  £450 
^for  his  services  as  clerk  or  manager  to  thedefendant>fiom 
August,  1837,  to  October,  1839;"  to  wfaidi  he  afterwards 
adds,  **  after  the  rate  of  £200  per  annum."  When  I  first 
read  these  particulars,  they  seemed  to  me  to  amount  to 
lliis:  that  the  plaintiff  claimed  £450  as  derk  or  manager 
to  the  defendant,  which  he  estimated  at  1^  rate  of  £200 
a  year,  as  the  value  of  his  services,  not  necessarily  as  a 
salary;  and  that  the  evidence  he  sought  to  give  under  them 
was  only  evidence  of  tibe  value  of  his  services,  estimated 
not  as  salary,  but  in  a  different  way,  namely,  by  means  of 
an  agreed  per-eentage  on  the  valuable  return  which  his  em- 
ployer obtained  by  means  of  his  services.  There  is,  however, 
much  f<nrce  in  the  argument  of  my  Brother  Atderstm,  that 
these  particulars  are  calculated  to  lead  the  defendant  to  ex- 
pect only  proof  of  a  claim  for  a  salary  for  services  performed. 
At  first,  I  certainly  had  a  strong  opinion  that,  substantially, 
the  action  was  brought  generally  for  a  remuneration  for 
services  performed,  and  that  the  defendant  must  have  known 
what  services  were  performed  for  him  by  the  plaintiff,  and 
therefore  must  have  been  prepared  to  meet  the  case.  But 
I  am  very  much  pressed  by  the  argument  of  my  Brother 
Aldenon,  that  the  particulars  were  calculated  to  mislead  a 
man  who  did  not  examine  them  hypercriticaUy;  and  upon 
the  whole,  therefore,  it  is  safer,  perhaps,  to  hold  them  in- 
sufficient. 

Rule  absolute  for  a  new  triaL 


i 
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June  2. 

An  attorney's 
bOlofoortifor 
common  Uw 
business,  de- 
liTeredmider 
thestat.6&7 
Vict  0,73, 
most  shew  in 
what  court  the 
business  was 
done. 


£ngleheart  V,  Moore. 

UEBT  for  £80,  for  work  and  labour,  care,  diligence, 
journeys,  and  attendance  done  and  bestowed  by  the  plain- 
tiff, as  the  attorney  and  solicitor  of  and  for  the  defendant, 
and  on  his  retainer,  in  and  about  the  prosecuting^  defend- 
ing, and  soliciting  of  divers  causes  and  suits,  and  in  and 
about  other  business  for  the  defendant,  at  his  request,  and 
for  certain  fees  due  and  of  right  payable  to  the  plaintiff  in 
respect  thereof.  There  were  also  counts  for  money  paid, 
and  on  an  account  stated. 

Plea,  that,  before  and  at  the  time  of  the  doing  and  be- 
stowing of  all  and  every  part  of  the  said  work  and  labour, 
care,  diligence,  journeys,  and  attendance,  as  in  the  first 
count  mentioned,  and  before  and  at  the  time  of  the  becom- 
ing due  of  the  said  fees  in  respect  thereof,  in  the  said  first 
count  mentioned,  and  before  and  at  the  time  of  the  paying 
of  all  and  every  part  of  the  money  in  the  second  count 
mentioned  to  have  been  paid,  he  the  plaintiff  was,  and  at 
the  time  of  the  commencement  of  this  suit  also  was,  an 
attorney  of  the  court  of  our  lady  the  Queen  before  the 
Queen  herself  at  Westminster ;  and  further,  that  the  said 
work  and  labour,  care,  diligence,  journeys,  and  attend- 
ance, in  the  said  first  count  mentioned,  were,  and  every 
part  thereof  was,  buaness  by  the  plaintiff  done  as  an  at- 
torney ;  and  that  the  sum  of  j£30,  in  the  said  first  count 
mentioned,  was  and  is,  and  consisted  and  consists  of,  fees 
and  charges  for  the  said  business  so  done,  and  of  no  other 
money  whatever:  and  that  the  said  money  in  the  sud 
second  count  mentioned  to  have  been  paid,  was,  and  every 
part  thereof  was,  so  paid  by  the  plaintiff  as  an  attorney,  in 
disbursements  for  the  said  business  so  done,  to  the  amount 
of  the  sum  in  the  second  count  mentioned.  And  further, 
that  afler  the  making  and  pasnng  of  an  act  of  Parliament 
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made  and  passed  in  the  session  of  Parliament  holden  in  the         1846. 
6th  and  7th  years  of  the  reign  of  our  ladj  the  now  Queen    £kol«rsart 
Victoriay  intitled  "  An  Act  for  consolidating  and  amend-  ^- 

ing  several  of  the  Laws  relating  to  Attomies  and  Solidtors 
practising  in  England  and  Wales,"  to  wit,  on  the  25th  day 
of  October^  a.d.  1844,  the  plaintiff  commenced  this  action^ 
contrary  to  the  form  of  the  said  statute,  for  the  recovery  of 
the  said  fees,  charges,  and  disbursements,  without  having, 
one  calendar  month  before  the  commencement  of  this  suit, 
delivered  to  the  defendant,  the  party  charged  therewith,  or 
sent  by  post  to,  or  left  for  the  defendant  at  his  counting- 
house,  office  of  business,  dwelling-house,  or  last  place  of 
abode,  a  bill  of  the  said  fees,  charges,  and  disbursements,  or 
of  any  or  either  of  them,  or  of  any  part  thereof,  subscribed 
with  the  proper  hand  of  the  plaintiff,  or  inclosed  in  or  ac- 
companied by  a  letter  subscribed  with  the  proper  hand  of 
the  plaintiff,  referring  to  such  bill,  as  was  and  is  required 
by  the  statute  in  such  case  made  and  provided.  And  fur- 
ther, that  the  said  account  in  the  said  last  count  mentioned 
was,  &c.  as  therein  mentioned,  stated  of  and  concerning 
£30,  parcel  of  the  said  sums  of  £30  and  £30  in  the  said 
first  two  counts  respectively  mentioned,  after  the  sum  of 
£30,  parcel  as  aforesaid,  was  found  to  be  due  and  in  arrear 
from  the  defendant  to  the  plaintiff,  on  stating  of  the  said 
account,  and  which  said  sum  of  £30,  parcel  as  aforesaid, 
was  and  is  the  sum  of  £80  in  the  said  last  count  men- 
tioned.— ^Verification. 

Beplication,  that  the  plaintiff  did,  one  calendar  month 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  send 
by  post  to  the  said  defendant  at  his  then  place  of  abode,  a 
bill  of  the  said  fees  and  disbursements,  amounting  &c.,  in- 
closed in  a  letter,  subscribed  witii  the  proper  hand  of  the 
said  plaintiff,  referring  to  such  bill,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  concluding  to 
the  country ;  and  issue  thereon. 

At  the  trial,  before  FoOocky  C.  B.,  at  tiie  London  sittings 


9. 
MOOBB. 
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1846.  after  Hilfuy  Teem,  ike  plaintiff  proYed  l3ie  deiiTery  to  the 
EvwmwImx  ^^^boty  a  calendar  month  before  the  oonHnencemeiit  of 
the  action,  of  a  bill  which  waa  aigned  by  the  plaintifl^  but 
did  not  shew  in  what  court  the  buainefla,  or  any  part  of  it» 
was  done.  It  waa  headed  thus  :—^  To  W.  H.  Engleheurt. 
Yourself  at  the  suit  of  Perry ;"  and  set  out  the  iteass  of 
business  done,  from  several  of  which  it  appeared  that  the 
suit  referred  to  was  an  action  at  law.  It  was  objected  for 
thedefendant,  that  this  was  not  a  sufficient  bill  according  to 
the  Stat  6  &  7  Vict,  c  73,  s.  S3.  The  learned  Judge  »- 
served  the  point,  and  a  verdict  was  found  for  the  jdaintiff 
for  the  amount  of  the  bill,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit 

In  Easter  Term,  JUarftie  obtained  a  rale  nia  accordingly, 
against  which 

Jervia  and  SUman  now  shewed  cause. — The  delivery  of 
this  bill  was  a  suffident  compliance  wilii  the  statute.  It 
was  expressly  decided,  in  the  case  o£  Lester  v.  Lazarus  (a\ 
that  Ibe  objection  now  taken  could  not  prevail  under  the 
Stat  7  Jac  1,  c  7.  Parke,  B^  certainly  remarks  in  that 
case,  that,  as  the  object  of  the  stat.  2  Geo.  2,  c.  23,  was 
that  the  bill  should  afford  sufficient  information  to  the  party 
to  enable  him  to  ascertain  to  what  court  he  dKMild  apply 
for  a  reference  of  the  bill  to  taxation,  the  statement  of  the 
court  mojf,  under  the  latter  statute,  be  a  necessary  part  of 
the  bill.  The  case  of  Lewis  v.  Primrose  (&),  however,  will 
be  mainly  relied  upcm  on  the  other  side.  But  that  case  is 
cUstinguishable,  inasmuch  as  tiiere  the  bill  neith^  stated 
the  court,  nor  the  name  of  the  cause,  in  wfai(^  the  business 
had  been  done.  Moreover,  it  is  to  a  certain  extent  over- 
ruled by  the  subsequent  case  of  Martindak  v.  Falkner  (e), 
in  which  the  Court  of  Common  Pleas  held  that  it  is  not 
necessary  that  the  bill  should  be  headed  in  the  suit  or 

(a)  2  C,  M.,  ScR.6Q5.      (&)  6  (^  B.  266.      (c)  2  C.  B.  706. 
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ooorty  and  that  it  is  enough  if  the  items  enable  a  penxm  of       1846. 

ordinary  understanding  to  collect  the  name  of  the  ^t,  and   bj^olbhsabt 

the  court  in  which  the  business  was  done.    [AUerscn,  B. — ^I  v- 

certainly  see  no  reason  why  the  court  should  appear  in  the 

heading  of  die  bill.    How  would  you  head  it  if  the  bmiBess 

was  done  in  several  courts?]    Admitting,  however,  that 

this  bill  would  not  have  been  sufficient  under  the  2  Geo.  2, 

c  23,  it  is  otherwiK  under  the  stat.  6  &  7  Vict.  c.  73,  s. 

37,  by  which,  if  the  business,  or  any  part  of  it,  be  common 

law  bunness,  the  bill  may  be  referred  for  taxation  to  the 

officer  of  any  one  of  the  common  law  courts.    AU  that  it 

can  be  necessary,  therefore,  for  the  bill  now  to  shew,  for 

this  purpose,  is,  that  some  part  of  the  business  was  done  in 

some  common  law  court    In  no  case  can  an  attorney  escape 

taxation  of  his  bill  since  this  act     And  this  bill  ^ves  the 

name  of  the  cause;  and  it  clearly  appears  from  it,  that  the 

charges  are  in  respect  of  business  done  in  an  action  in  one 

of  the  superior  courts  of  common  hiw. 

Martin  and  Ibiph  Hill,  contriL — The  statute  was  made 
for  the  benefit  of  clients,  and  to  facilitate  the  taxation  of 
their  attomies'  bills  on  their  application :  and  for  that 
purpose  it  is  obviously  convenient,  and  indeed  necessary, 
that  information  should  be  given  in  what  court  the  business 
was  done,  in  order  that  the  reasonableness  of  the  bill  may 
be  more  readily  ascertuned.  The  client  ought  not  to  be 
B&Dit  on  an  inquiry  through  all  the  common  law  courts 
mentioned  in  the  act  of  Parliament  The  charges  are  dif- 
ferent even  in  the  different  superior  Courts,  and  those  of  the 
Court  of  Pleas  at  Durham  differ  materially  from  those  ot 
the  Courts  at  Westminster.  There  is  no  reason  for  conung 
to  a  different  decision  in  this  respect  on  the  stats.  2  Geo.  2, 
c.  23,  and  the  6  &  7  Vict  c  73.  The  words  ''billof  fees, 
charges,  and  disbursements,"  whidi  are  used  in  both,  must 
mean  the  same  in  both.  The  case  of  JLewig  v.  Rrimrose, 
therefore,  is  a  direct  authority  that  this  bill  is  insuffieieBt 
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1846.         [Alderion,  B« — It  is  difficult  to  eee  how  a  client  can  be  ad- 
Bnolihsabt  ^^^>^  whether  he  ought  to  have  a  bill  taxed,  unlesB  he 
«.  knows  in  what  court  the  business  was  done.]     That  was 

the  ground  of  the  decision  in  Lewis  v.  Jhrimrose.  Lord 
Dennum,  C.  J.,  there  says — **  This  objection  must  prevail, 
or  the  statute  be  in  effect  repealed.  The  very  object  of 
the  enactment  is,  that  the  client,  if  he  likes,  may  take  the 
biU  to  another  attorney  for  his  advice  upon  it  Why  is  the 
client  to  be  forced  to  ask  questions?  and  how  can  we  say 
that  he  is  told  in  respect  of  what  business  the  charge  is 
made,  when  he  is  not  told  where  the  business  was  done." 

Pollock,  C.  B. — I  think  the  rule  for  a  nonsuit  must  be 
made  absolute.  It  appears  to  me  that  the  decision  in 
Lewis  V.  Primrose  is  an  authority  to  which  we  ought  to 
adhere,  and  that  there  is  no  ground  for  drawing  a  distinction 
between  that  case  and  the  present.  The  bill  ought  to  con- 
tain substantial  information  in  what  court  the  bunness  was 
done,  which  this  bill  does  not  For  aught  that  appears 
from  it,  the  business  may  have  been  transacted  in  the  Court 
of  Pleas  at  Durham. 

Aldebson,  B. — I  am  of  the  same  opinion.  This  act,  so 
far  as  it  relates  to  the  delivery  and  taxation  of  an  attorney's 
bill,  ought  to  be  construed  liberally  for  the  client  and 
strictly  for  the  attorney ;  for  the  latter  knows  the  law,  and 
the  former  does  not.  With  the  view  to  the  taxation  and 
payment  of  the  bill,  if  the  client  desired  it,  the  legislature 
intended  that  the  client  should  be  informed  where  each 
item  of  the  business  was  done,  and  that  the  attorney  should 
hold  his  hand  for  a  month  after  the  delivery  of  the  biU,  for 
the  express  purpose  of  giving  the  client  a  full  opportunity 
of  ascertaining  whether  the  business  was  done,  and  whe- 
ther the  chaiges  are  reasonable.  For  this  purpose  it  is 
very  material  that  the  bill  should  shew  in  what  court  the 
business  was  done,  because  the  fees  are  different  in  different 
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courts:  and  how  can  an  attorney  advise  a  party  as  to  tlie        1840. 
propriety  of  taxing  a  bill^  unless  he  knows  in  what  court    Eh^imumavt 
the  fees  were  paid?    Without  such  information^  he  could       ^  ^* 
not  know  whether,  upon  taxation,  one-sixth  of  the  bill  would 
be  struck  off  or  not. 


RoLFE,  B.,  concurred. 

Bule  absolute. 


Stbadman  V,  Hockley.  ^mm  3. 

UeTINUE.— The  declaration  stated,  that  the  plaintiff,  AoertiiUsated 
to  wit,  on  &c,  delivered  to  the  defendant  certain  deeds,  ^u^^^^ 
writings,  goods,  and  chattels,  [describing  them],  to  be  re-  ^^*g^?P^ 
delivered  by  the  defendant  to  the  plaintiff;  and  allied  as  to  him,  <'  with 
a  breach,  that  the  defendant  had  not  re-delivered  tiie  same,  of"  wUdThe 
but  had  unjustiy  detained  them.  bSnow^tlui 

Plea.  That  the  defendant  was  and  is  a  practising  con-  ^|^^^^ 
veyancer,  certificated  according  to  the  statute,  and  as  such, 
entitied  to  certain  fees  in  respect  of  work  and  labour  done 
by  him  in  his  said  profession ;  that  the  plaintiff  delivered 
the  said  deeds,  &c.  to  the  defendant,  for  the  purpose  of 
enabling  the  defendant  to  do  and  transact  divers  affairs  and 
businesses,  as  such  conveyancer,  for  the  plaintiff,  with  and 
in  respect  of  the  said  deeds,  &c.,  for  certain  reasonable  fees ; 
that  in  pursuance  of  the  said  purpose,  tiie  defendant  did  do 
and  transact  divers  affiiirs  and  businesses  as  such  convey- 
ancer, with  and  in  respect  of  ^t  said  deeds,  &c.;  and  that, 
at  the  time  of  the  detention,  there  was  owing  to  the  defend- 
ant from  the  plaintiff,  as  reasonable  fee  and  reward  for  his 
work  and  labour,  &c.,  the  sum  of  5^  11«.  lOef.,  by  reason 
whereof  the  defendant  was  entitied  to  hold  and  detain,  and 
did  and  does  detain,  the  said  deeds,  &c,  as  and  for  a  lien  for 
the  said  sum.    Verification.     Special  demurrer,  assigning 

yoL.xy.  Q  a  m.  w. 
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1846.        for  canaes,  (inter  alia),  that  it  does  not  appear  by  the  pb 
SrsADMAN     ^^^  ^^  employment  of  the  defendant  was  to  do  work  oo 
*•  the  deeds,  by  which  their  value  was  increased ;  and  that 

the  employment  stated  in  the  plea  is  not  such  as  would  gi^e 
the  defendant  a  lien.    Joinder  in  demurrer. 

Bamlly  in  support  of  the  demurrer.^-^Hiis  plea  b  bad  in 
substance  and  in  form.     The  question  of  substance  is,  whe- 
ther a  certified  conveyancer,  who  does  work  "  in  respect  of 
deeds  delivered  to  him,  has  a  lien  on  them  until  payment  of 
his  charges.    This  plea  does  not  state  that  the  defendant 
has  done  any  work  on  the  deeds,  whereby  their  value  has 
been  increased,  but  only  that  he  did  business  as  a  convey- 
ancer, **  with  and  in  respect  of  the  said  deeds."  He  does  not 
rely  upon  any  agreement  or  custom ;  but  says,  that  at  com- 
mon law  he  has  a  lien,  by  reason  of  the  relation  of  himself 
and  his  client     If  that  be  so,  every  person  employed  to  do 
any  thing  with  or  by  means  of  a  document  of  any  kind,  will 
claim  a  lien.     The  true  principle  is  laid  down  by  the  Court 
in  Scarf e  v.  Morgan  (a),  that,  '^  where  a  bailee  has  expended 
his  labour  and  skill  in  the  improvement  of  a  chattel  deli- 
vered to  him,  he  has  a  lien  for  his  charge  in  that  respect.** 
[PoUochy  C.B.— Suppose  you  supplied  a  tailor  with  the 
implements  of  his  trade,  or  with  a  coat  as  a  pattern,  could 
he  have   any  lien  upon  it?]     Sanderson  v.  BeU{b)   very 
closely  resembles  this  case.     There,  a  mortgage- deed  had 
been  delivered  to  an  auctioneer  to  obtain  payment  of  the 
principal  and  interest  due  upon  it ;  and,  it  was  held,  that  he 
had  no  lien  upon  the  deed  in  respect  of  his  charges  for 
making  applications  for  such  payment,  upon  the  ground 
that  "  there  was  no  work  done  upon  the  subject-matter 
in  dispute."    [He  then  took  some  objections  of  form  to 
the  plea.] 

(a)  4  M.  &  W.  283.  (b)  2  C.  fr  M.  304. 
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UdaUf  oontrk — The  plea  is  good*  It  ii  not  neeesMuryt  1840. 
in  order  that  tlie  lien  should  attach,  that  the  work  done  St%abua« 
should  be  absolutely  mixed  up  with  the  chattel*  00  aa  to  hocklbt 
make  it  more  valuable.  There  are  several  ca9ed  that  do 
not  fall  within  that  principle ;  for  inataneCf  that  of  a  jewel- 
ler for  weighing  a  diamond,  mentioned  by  GMt,  C.  J«, 
in  Hottis  v.  Chfidffe{a)*  [Boffe,  B« — ^Is  not  that  work 
done  whereby  the  value  of  the  chattel  i$  increased?  /W- 
lock,  C»  B. — It  is  like  measuring  com;  the  value  is  in- 
creased by  the  weight  or  measure  being  ascertained.  A  bale 
of  doth,  the  quantity  of  which  is  known,  is  more  valuable 
than  a  bale,  the  quantity  of  which  is  not  known.]  The 
weight  is  not  necessarily  known  to  anybody  but  the  person 
weighing  it,  and  the  chattel  would  be  returned  in  exactly 
the  same  state  in  which  it  was  bailed.  Again,  an  auction- 
eer has  a  lien  for  his  commission  on  the  sale  of  a  chattel : 
fFilUam  v«  MiUmgton  (&>  [PoUoeK  C.  B.— It  is  part  of 
his  duty  to  take  it  into  his  possession.]  That  is  only  a  duty 
arising  out  of  his  contract;  he  does  nothing  on  the  chatteL 
In  modern  times  the  Courts  have  leaned  much  in  favour  of 
particular  liens.  Thus,  a  warehouseman  is  now  held  to 
have  a  lien,  and  it  is  said  also  that  a  dock-owner  h«s.  The 
true  principle  is,  that  a  lien  arises  in  all  cases  of  the  fi  All 
class  of  bailments  mentioned  by  Lord  Holt  in  Cogg$  v.  Ber- 
nard(e),  that  is,  *^  a  delivery  to  carry  or  otherwise  manage, 
for  a  reward  to  be  paid  to  the  bailee ; "  unless,  in  the  nature 
of  the  chattel  itself,  there  is  somethiug  inconsistent  with  a 
lien,  as  in  the  case  of  a  Uvery-stable  keeper,  or  an  agister  of 
cattle,  by  reason  of  the  general  right  of  property  of  the 
owner  of  the  animal :  Jack$on  v.  Cummim  {d).  A  certi- 
ficated conveyancer  may  maintain  an  action  for  his  fees: 
Poucker  V.  Narman  (e).    In  Sanderson  v.  Bfll,  nothing  was 


(a)  4 Taunt  908.  (d)  5  M.  &  W.  342. 

(b)  1  H.  Bl.  81.  (e)  3  B.  &  C.744. 
(c).  2  Ld.  Baym.  917. 

Q  Q  2 


666  CABB6  IN  THS  BXCHEQUBB, 

done  with  the  deed.  [Itoife,  B. — ^How  does  it  iqspear  that 
more  was  done  here  than  there?  We  have  no  jadidal 
knowledge  that  a  oonveyancer  does  any  thing  with  the  deeds 
deliYered  to  him;  and  thia  plea  does  not  say  what  the  de- 
fendant did.  AUkrMons  B. — ^Your  plea  does  not  shew  that 
the  defendant  has  employed  hb  labour  on  this  deed ;  that 
he  has  read  it,  or  written  an  opinion  on  it ;  in  which  case  he 
would  re-deliver  it,  with  the  opinion  upon  it]  He  dted, 
also,  Ex  parte  Oekenden(a)f  Ex  parte  Grovet(b),  FkUgMT. 
Robmean  (c).  Chapman  y.  AUen{d),  Judean  v.  JEterhu^(e), 

Bavill,  in  reply,  was  stopped  by  the  Court 

Pollock,  C.  R — The  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court  The  defence  set  up  in  this  action  is  a 
lieuj  and  the  question  is  whether  a  conveyancer,  as  such, 
has  a  lien  upon  a  deed  ''with  and  in  respect  of  which  he 
has  transacted  some  other  business.  The  principle  i^pli- 
cable  is  well  stated  by  TVmfti/,  C.  J.,  in  BUaden  v.  Him- 
a)ck  {/).  He  says, ''  This  is  not  the  case  of  a  lien  daimed 
by  a  person  who  has  bestowed  labour  or  expended  money 
upon  an  article,  and  who  may  detain  it  until  he  is  paid. 
Every  body  knows  that  by  the  common  law  a  man  may  de- 
tain the  commodity  on  which  he  has  bestowed  labour  or 
money."  Nobody  appears  to  have  suggested  in  that  cas^ 
that,  independently  of  any  custom,  there  was  a  lien  at  comr 
mon  law,  because  of  something  done  ''with  and  in  reqpect 
of"  the  plates  which  were  delivered  to  the  defendant 
With  respect  to  the  cases  which  have  been  referred  to>,  of 
the  jeweQer  weighing  the  diamond,  and  of  the  measuring  of 
com,  by  which  the  value  of  the  thing  is  not  apparently  in- 
creased, the  answer  is  that  the  labour  is  bestowed  upon  the 


(a)  1  Atk.  235.  (J)  Cm.  Gar.  271. 

(b)  3  Bing.  N.  C.  304.  («)  1  C.  &  M.  748. 
(e)  4  Bing.  106.                               (/  )  4  C.  &  P.  162. 
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artide  Itself.    If  a  man  has  a  lien  for  carrying  com,  why        1846. 

should  he  not  also  for  letting  it  pass  through  any  other     STiADicAir 

process  which  makes  it  more  valuable,  or  appears  to  do  so?     hockubt 

An  ingot  of  gold  is  more  valuable  when  it  has  been  assayed 

by  the  standard;  it  is  more  likely  then  to  find  a  purchaser, 

its  quality  having  been  ascertained:  so  also  is  an  article  of 

which  the  quantity  has  been  ascertained.     These  cases, 

therefore,  fall  within  the  rule  that  the  lien  exists  wherever 

labour  has  been  bestowed  upon  the  article  itself;  here  all 

that  appears  is  that  something  has  been  done  **  with  respect 

of  it:  that  does  not  create  a  lien. 

On  principle,  therefore,  and  upon  the  authorities,  I  am 
of  oinnion  that  this  plea  is  bad. 

Aldebbon,  B. — The  lien  is  dumed  in  this  case  at  com* 
mon  law.  Now  a  lien  at  common  law  exists  only  in  reqpect 
of  articles  on  which  the  labour  of  the  bailee  has  been 
expended;  but  it  does  not  appear  by  this  plea  that  any 
labour  has  been  expended  on  this  artide. 

BoLFE,  B. — ^I  am  of  the  same  opinion.  I  rather  doubt 
whether  some  of  the  cases  which  have  been  mentioned,  as 
that  of  weighing  the  jewels  are  not  a  straining  of  the  rule; 
if  they  are  sound,  it  must  be  upon  the  prindple  stated  by 
my  Lord. 

Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 
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JwH  4.  Doe  d,  CxTNDET  V.  Sharplet. 

TctTi^r  Miller,  ©a  the  part  of  the  lewor  of  the  plaiatif^ 
enabling  land-    moved  for  A  rule  CftUing  upon  the  tenaot  in  possemon  to 

lords  to  reooTer      ,  ,       .        jj-^^       .     .i_  i  j        j 

pofliession  of      shew  cauflo  why,  in  addition  to  the  common  rule  and  iindei^ 


CfouTbdd  taking,  he  should  not  also,  in  case  of  a  verdict  for  the 
om  by  tensnto,  plainti£^  give  judgment  of  the  term  next  before  the  trud^ 
to  the  case  and  why  he  should  not  enter  into  a  recognizance  by  him^ 
uit  boids^nder  Belf  and  sureties,  to  pay  the  costs  and  damages  which  should 
hir^t  w^  be  recoYcred  by  the  plaintiff,  pursuant  to  the  stat  1  Geo. 
byUpseof  4,  c.  87,  B.  1.  It  appeared  ftom  the  affidavit,  that  the 
rigbt  of  re-  tenant  in  possession  held  the  premises  imder  a  lease,  which 
t^^.t^^^  had  not  expired  by  effluxion  of  time,  but  the  lessor  of  the 
formance  of        plaintiff  claimed  the  premises  under  a  proviso  for  re-entrj, 

for  non-performance  of  the  covenants. — The  question  is, 
whether  the  statute  applies  to  such  a  case.  It  has  been 
held  not  to  apply  where  the  lessee  held  over  after  notice  to 
quit  given  by  himself;  Doe  d.  Earl  of  Cardigan  v.  Roe  (a); 
nor  to  a  case  where  the  term,  not  having  expired  by  lapse 
of  time,  has  been  surrendered.    Doe  d  THmdal  r.  Boe{b). 


Prat  Curiam. — The  statute  certainly  does  not  apply  to 
such  a  case  as  the  present.  There  will  therefore  be  no  rule. 

Bule  refused 

(a)  1  D.  &  R.  640.  (6)  2  B.  &  Add.  922. 
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1846. 

CULYBBWELL  V.  NuGBB.  Jut$e  4. 

W  ILLES  had  obtained  a  rule^  calling  upon  the  defendant  The  Conit  wiu 
to  shew  cause  why  the  pldntiff  should  not  be  at  liberty  to  piariei  write  of 
amend  the  alias  and  pluries  writs  of  summons,  by  indorsing  J^^'JJSM*thero. 
thereon  the  day  of  the  date  of  the  first  writ  of  summons,  on  the  day  of 

,  _  ,  _    _  ,  the  date  of  the 

and  of  the  return  thereto;  the  object  of  the  amendment  first  writ  of 
being  to  save  the  Satute  of  Limitations.  of  tiw  ratnra 

tiiereto,  in 
order  to  mto 

Gray  shewed  cause. — To  grant  this  applieation  would  be  the  Stetnto  of 

LUDltStlODSf 

in  effisct  to  repeal  the  10th  section  of  the  Uniformity  of  Pro-  notwithatand- 
oess  Act,  2  Will  4,  o.  39,  which  enacts,  that  «no  first  writ  ^j^c^^^Zvi. 
riiall  be  available  to  prevent  the  opeimtion  of  any  statute 
whereby  the  time  for  the  commencement  of  any  action  may 
be  liiiiited^  &c.,  unless  every  writ  issued  in  continuation  of 
a  preceding  writ  shall  contain  a  memcrandom  indorsed 
thereon,  or  subscribed  thereto,  specifying  the  day  of  the 
date  of  the  first  writ  and  return."  [PoUod^  B. — ^In  Lakin 
v.  Wation  (a),  this  Court  allowed  a  writ  of  sunmions  to  be 
amended  by  inserting  the  name  of  a  co-ezecutrix  as  a  co- 
plaintiff,  in  order  to  save  the  Statute  of  Limitations.]  That 
case  was  cited,  as  also  was  that  of  Baker  v.  Neaver  (b)  to 
the  same  effect,  in  Roberts  v.  Bate  (c),  in  which  case  the 
Court  of  Queen's  Bench  refused  to  allow  the  amendment  of 
a  writ  of  summons  for  such  a  purpose.  This  is  an  express 
enactment,  that  no  writ  shall  prevent  the  operation  of  the 
Statute  of  Limitations,  unless  it  shews  the  date  of  the  first 
writ,  and  of  its  return. — He  referred  also  to  Brawn  v.  Ful- 
lertan  {d). 

WiUes  was  not  called  upon  to  aigue  in  support  of  the 
rule. 


(a)  2  C.  &  M.  686.  (e)  6  Ad.  &  £.  778. 

{h)  1  C.  &  M.  112.  {d)  13  M.  &  W.  M^. 
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Pollock^  C.  B. — The  question  in  ibis  case  reaUj  is, 
whether  the  authority  of  the  Court  to  amend  its  own  re- 
cords is  put  an  end  to  by  the  Uniformity  of  Process  Act. 
We  are  all  of  opinion  that  it  is  not.  The  power  of  amend- 
ment is  inherent  in  the  Courts  wherever  there  is  anything 
to  amend  by.  The  rule  will  be  absolute  on  payment  of 
costs, 

Aldbbson,  B. — I  am  of  the  same  opinion.  Soon  after 
the  passing  of  the  Uniformity  of  Process  Act,  the  Courts 
held  that  they  had  no  power  to  amend  writs  under  that  B&n 
tnte ;  but  the  eyil  of  refusing  an  amendment  in  the  case  of 
the  Statute  of  Limitations  convinced  us  that  we  had  come  to 
an  improvident  resolution,  and  we  found  it  necessary  to 
retrace  our  steps.  We  amend,  therefore,  in  certain  casee^ 
where  we  can  see  from  our  own  records  what  is  the  amend- 
ment that  ought  to  be  made. 

BoLFE,  B.,  and  Platt,  B.,  concurred. 

.•Bule  absdute. 
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1846. 

Smith  r.  Jeffryes.  j^^^  ^^ 

Assumpsit  for  the  non-delivery  of  potatoes,  sold  by  The  defendant, 
the  defendant  to  the  plaintiff  by  the  following  written  con-  contract,  agreed 

trfipf  • to  acll  the 

**  I  hereby  agree  to  sell  Mr.  Smith,  of  Tanner^hill,  Dept-  tons  of  "Ware 
ford,  sixty  tons  of  ware  potatoes,  at  £5  a-ton,  and  for  £b  a  ton.   it 
which  he  has  given  me  a  bill  for  £250  for  three  months,  ^^^^^^i^t  in 
and  is  to  give  £50  cash  on  Friday  next.    Dated  the  27th  ^neighbonr- 

^  ^  hood  three 

day  of  October,  1845^  qnaiitieBor 

"  Samuel  Jeffryes."      Goi**^  ^'^^ 


nowny 
'•  Warea^Mid- 


Plea  (amongst  others),  non  assumpsit.  rShS*''»''w' 

At  the  trial,  before  Lord  Denman,  C.  J.,  at  the  last  being' the 

assizes  for  the  county  of  Kent,  it  appeared  upon  the  plain-  be^^— *^e/J 

tiff's  evidence,  that  there  were  three  qualities  of  potatoes  ****  endaice 

^  ^  ^  waa  not  admia- 

known  in  the  neighbourhood  where  the  contract  was  maft,  libie  to  ahew 
— ^namely,  wares,  midcUings,  and  chats,  of  which  wares  ^er^ tiff  had  in  faet" 

^  the  largest  and  best;  and  the  plaintiff  proved  thftt  he  had  ^^2fto^ 
In  fact  contracted  for  the  purchase  of  the  best  quality,  of  a  ^J^IJlilS?^ 

.^'  particular:  iQnd,  viz. ''  Regent's  .wares,"  whereas  those  which  potatoea,  tIz. 
the  defendant  had  offered  to  deliver  were  wares  of  a  differ-  wam/'  while 
ent,  and.  as  the  plaintMFaUeged.  an  inferior  kind,  viz."  kid-  grbf^j,*? 
ney  wares."    This  evidence  was  objected  to,  but  his  Lord-  fendant  were  of 
ship  received  it,  and  told  the  jury,  in  summing  up,  that  if  kind,  lix, 
ihey  thought  the  defendant,  when  he  contracted  to  deliver  ^^^7 
ware  potatoes,  meant,  and  in  fact  contracted,  to  deliver 
regent's  ware  potatoes,  the  plaintiff  was  entitled  to  recover. 
The  jury  accordingly  found  for  the  plaintiff. 

In  Easter  Term,  Shee^  Seijt.,  obtained  a  rule  niu  for 
a  new  trial,  on  the  ground  that  the  evidence  had  been  im- 
properly received,  and  the  jury  had  been  misdirected  in 
respect  of  it. 

Montagu    Chambers  and  Massy  Dawson  now   shewed 
cause. — This  evidence  was  admissible.    The  ambiguity  in 


n 
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1846«  this  case  was  a  latent  one,  which  arose  out  of  the  extrinsic 
evidence  given  to  explain  the  meaning  of  a  particular  word 
used  in  the  written  contract.  As  you  resort  to  extrinsic 
evidence  to  explain  llie  meaning  of  the  word^  700  may 
use  the  same  evidence  to  explain  the  amb^xuty.  When  it 
had  been  shewn  by  parol  evidence  that  ''  ware*'  potatoes 
meant  the  best  and  largest  of  any  kind  of  potatoes,  it  be- 
came necessary  to  shew,  and  the  same  evidence  was  pro- 
perly used  for  that  purpose,  what  kind  of  ware  potatoes  the 
defendant  contracted  to  supply.  [^Alderson,  B. — This  is 
not  a  latent  ambiguity.  A  latent  ambiguity  is,  where  yon 
shew  that  words  apply  equally  to  two  different  things  or 
subject-matters,  and  then  evidence  is  admisdble  to  shew 
which  of  them  was  the  thing  or  subjeet-matter  intend- 
ed. But  when  this  contract  uses  a  term  which  signi- 
fies the  largest  and  best  of  any  kind  of  potatoes,  it  uses  a 
term  which  means  only  one  thing.]  The  term  has  a  gene* 
ral  meaning,  which  requires  explanation  in  the  particular 
case.  [Aldersan,  B. — If  I  buy  sixty  tons  of  potatoes^ 
surely  the  seller  may  deliver  me  kidney  potatoes.]  They 
dted  Doe  d.  Oxendan  v.  Chichester  (a),  Birch  v.  Depey- 
sier  {b\  and  Clayton  v.  Grtgson  (c). 

Shee^  Serjt,  contra,  was  not  called  en. 

Feb  Cubiam  (<2). — ^We  think  it  is  dear  in  this  case  thai 
the  evidence  ought  not  to  have  been  received.  It  went  to 
vary  and  limit  the  written  contract  between  the  parties. 
There  must  be  a  new  triaL 

Rule  absduteL 

(«)  4  Dow,  56.  (d)  PoOocky  C.  B.,  Aidenom^ 

(b)  1  SUrk.  Rep.  210.  B.,  Rd/e,  B.,  and  Plait^  B. 

(e)  5  Ad.  &  £.  d02. 
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1846. 

Jacksou  and  Wipe  v.  Sbothson.  June  5. 

0  ASE.    The  declaration  Btated  that  the  defendant  here*  DecUntion  la 

tofore,  to  wit,  on  &c.»  and  from  thence  until  and  at  the  time  ^^^  ^^  j^*. 

of  the  injury  and  damage  being  sustained  by  the  plaintiff  ^Ji^n/I^."*" 

Catherine  Ann,  as  hereinafter  mentioned,  wrongfully  and  jiinously  kq>t  a 

injuriously  did  keep  a  certain  ram,  he  the  defendant  during  ing  that  he  was 

all  that  time  well  knowing  that  the  said  ram  then  was,  and  J^,^  ^ 

continued  to  be,  prone  and  used  and  accustomed  to  attack,  attack,  butt, 

*  ^  and  injure  man- 

butt,  and  injure  mankind;  and  which  ram  afterwards,  and  kind:  and  that 

whilst  the  defendant  so  kept  the  same  as  aforesaid,  to  wit,  ^\^^  the  de' 

on  &c.,  by  reason  of  the  premises,  did  then  attack,  butt,  J^^^e^at?** 

and  gore  the  said  Catherine  Ann,  and  cast  and  throw  her  tacked,  butted, 

down  to  and  upon  the  ground,  divers,  to  wit,  five  times,  down,  and 

and  thereby  the  said  Catherine  Ann  then  greatly  hurt  and  thTpiuntiff!— 

injured,  &c.,  &c.  ^«'? »««- 

cient,  on  no* 

The  defendant  pleaded  not  guilty,  and  other  jdeas,  and  tion  in  arrest  of 

at  the  trial,  before  Lord  Denmafiy  C.  J.,  at  the  last  assizes  out^^iring^ 

•for  the  county  of  Kent,  the  plaintiff  obtained  a  verdict  with  J^J^*^'/,.. 

£10  damages.  .  ^«i//y  kept  the 


ram. 


In  Easter  Term,  Shee,  Serjt,  obtained  a  rule  nisi  for 
arresting  the  judgment,  on  the  ground  that  the  declaration 
was  bad,  for  not  averring  that  the  defendant  negligently  kept 
the  ram. 

Montagu  Chambers  and  J.  Brawn  now  shewed  cause,  and 
cited  the  following  authorities,  as  shewing  that  the  declara- 
tion disclosed  enough  to  sustmn  the  action,  in  averring  that 
the  ram  was  an  animal  prone  and  accustomed  to  injure 
mankind,  that  the  defendant  kept  him  knowing  him  to  be 
such,  and  that  he  did  injury  to  the  plaintiff, — the  scienter 
being  the  gist  of  the  action;  and  that  this  form  of  declara- 
tion had  been  adopted  from  the  earliest  times: — ^Begist. 
Brev.  fol.  110  b.  111;    Liber  Pladtudi,  fol.  40,  pi.  56; 
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1846.         Cropper  t.  Matihetos  {a\  Bex  v.  Huggms  {b\  Jenkau  v. 

Jackson       Turner  (c),  Smith  v.  Pelah  {d)\  1  Saund.  37«  n.  (1), — As 

Smithson.     ^^  appeared)  however,  that  the  Court  of  Qaeen's  Bench  had 

a  few  days  before  decided  that  very  point,  in  a  case  of 

May  y.  Burdettf  the  Court  intimated  that  they  were  boond 

by  that  decision,  and  called  upon 

Shee,  Serjt.,  and  fVardewarth,  in  support  of  the  rule. — 
It  must  distinctly  appear  on  the  face  of  the  declaration 
that  the  plaintiff  has  a  cause  of  action.  The  mere  all^a- 
lion  that  the  defendant  "  wrongfully  and  injuriously  "  kept 
the  ram,  is  not  sufficient;  the  reasonable  meaning  of  that  is, 
not  that  the  defendant  mproperfy  kept  the  animal,  but  that 
it  was  an  improper  thing  to  keep  it  at  all.  But  a  man  has 
a  right  to  keep  any  animal,  however  dangerous  it  may  be 
in  its  nature,  if  he  use  due  and  proper  caution  in  ihe  keep- 
ing of  it;  and  the  fact  that  the  defendant  did  so  is  not 
excluded  by  the  declaration  in  this  case*  No  doubt,  if  he 
is  negligent  in  the  keeping  of  it,  and  damage  ensues  thereby,* 
he  is  liable.  In  Rex  v.  Huggins,  I/ord  HoU  says, — '^  If  the 
owner  have  notice  of  the  mischievous  quality  of  the  ox,  Sec, 
and  he  uses  all  proper  diligence  to  keep  him  up,  and  he 
happens  to  break  loose  and  kill  a  man,  it  would  be  very 
hard  to  make  the  owner  guilty  of  felony;  but  if  through 
negligence  the  beast  goes  abroad,  after  having  a  notice  of 
his  condition,  it  is  ihe  opinion  of  Hah,  that  it  is  man* 
slaughter  in  the  owner.**  In  May  v.  Burdett,  the  animal 
that  did  the  injury  was  a  monkey,  a  creature  altogether 
fene  naturae,  which  nobody  has  a  right  to  keep  at  all, 
except  under  proper  control;  but  a  ram  is  an  animal  which 
is  kept  lawfully,  and  the  owner  is  not  liable  for  mischief 
done  by  it,  unless  it  appear  that  he  has  kept  it  negligentiy, 
— They  cited  Com.  Dig.,  Action  on  the  Case,  Nq^ligence, 
(A.  5);  and  Jones  v.  Perry  (e),  Hartley  v.  Harriman  (/% 

(a)  2  Sid.  127.  (d)  2  Stra.  1264. 

(h)  2  Ld.  Raym.  1633.  («)  2  Eq».  482. 

ie)  1  Ld.  Raym.  109.  (f)  1  B.  &  Aid.  620. 
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Blackman  y.  Smmans  (a),  Sarch  y.   Blackburn  {b)j    and         1846. 
Curtis  y.  MUls  {c),  in  all  which  cases  the  declaration  con-      Jaoksom 
tiuned  an  ayerment  of  n^ligence.  g     *- 

P0LLOCK5  C.  B. — The  case  which  has  been  decided  in 
the  Court  of  Queen's  Bench,  of  Majf  y.  Burdett,  is  a  bind- 
ing authority  upon  us  on  this  point,  and  we  must  leaye 
the  parties  to  go  to  a  court  of  error,  if  thej  think  they 
haye  any  ground  for  reyendng  our  judgment. 

Aldebson,  B. — ^I  am  of  the  same  opinion,  and  think  we 
are  bound  by  that  decision.  In  truth,  there  is  no  distinc- 
tion between  the  case  of  an  animal  which  breaks  through 
the  tameness  of  its  nature,  and  is  fierce,  and  known  by  the 
owner  to  be  so,  and  one  which  is  fer»  natune. 

Platt,  B. — No  doubt  a  man  has  a  right  to  keep  an 
animal  which  is  fere  natune,  and  nobody  has  a  right  to 
interfere  with  him  in  doing  so,  until  some  mischief  happens; 
but  as  soon  as  the  animal  has  done  an  injury  to  any  per- 
son, then  the  act  of  keeping  it  becomes,  as  regards  that 
person,  an  act  for  which  the  owner  is  responsible. 

Rule  discharged, 
(a)  3  C.  &  P.  13a  {h)  4 C.  &  P.207.  (e)  6  C.  &  P.  489. 
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Where  an 
action  is  com- 
menced against 
a  feme  sole, 
who  marries 
during  the 
pendency  of  it, 
and  the  plaintiff 
obtains  judg- 
ment against 
her  in  her  name 
when  sole,  and 
she  is  taken 
under  a  ca.  sa. 
sned  out  upon 
snch  judgment, 
the  Court  will 
not  dificharge 
her  out  of  cus- 
tody on  the 
ground  that 
she  has  no 
separate  pro- 
perty. 


Betivon  v.  Masoaret  Jomb& 

E  •  V.  WILLIAMS,  in  last  Hilary  Term,  obtained  a 
rule  calling  upon  the  defendant  to  shew  cause  why  an  order 
of  Rolfey  B.,  for  discharging  her  out  of  the  custody  of  the 
sheriff  of  Cardiganshire,  should  not  be  rescinded,  and  why 
the  sheriff  should  not  be  directed  to  retake  her,  or  ivliy  the 
plaintiff  should  not  be  at  liberty  to  issue  execution  afresh 
against  her»    It  appeared  on  the  affidavits,  that  this  action 
had  been  commenced  against  the  defendant  in  March,  I84S, 
at  which  time  she  was  a  widow ;  that,  on  the  8th  of  JVpril, 
1845,  she  married  one  Dayies;  that»  on  the  30th  of  April, 
an  appearance  was  entered  for  her  by  the  plaintiff  pursuant 
to  the  statute ;  and  that,  on  the  31st  of  May,  judgment  was 
signed  against  her  in  the  name  of  Margaret  Jones,  and  a 
testatum  ca.  sa.  issued  thereon,  under  which  she  was  after- 
wards taken  in  execution.     On  the  19th  of  December  last^ 
Rolfe^  B.,  made  an  order  for  her  discharge  out  of  custody, 
on  the  ground  of  her  being  a  married  woman,  having  no 
separate  property. 

Gray  shewed  cause  against  the  rule  in  Easter  Term 
(April  16).  The  only  difference  that  can  be  suggested 
between  this  case  and  the  ordinary  case  of  the  discharge  of 
a  feme  covert  out  of  custody  on  a  ca.  sa.,  is,  that  here  there 
is  no  judgment  against  the  husband,  and  therefore  he  cannot 
be  taken  in  execution.  But  that  circumstance  makes  no 
difference  in  principle.  In  the  ordinary  case,  where  the 
judgment  is  obtained  against  husband  and  wife,  the  wife  is 
discharged,  not  as  a  matter  of  strict  right,  but  as  matter  of 
favour,  on  the  ground  that,  as  she  is  not  possessed  of  any 
separate  property,  no  benefit  can  be  derived  to  the  creditor 
by  keeping  her  in  custody,  and  she  has  no  means  of  obtain- 
ing her  liberty  by  satisfying  the  execution:  Sparkes  v. 
BeU(a\  Hoad  v.  Matthews  (b).     Here,  the  judgment  and 

(a)  8  B.  &  C.  1.  {b)  2  Dowl.  P.  C.  149, 
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executiiHi  are  regukr ;  the  aetbn  did  not  abate  by  the  mar-      JL84e. 

riage :  Kiiig  y.  Jones  (a) ;  and  the  defendant  conld  not  plead 

her  coverture  in  abatement.     The  Court,  therefore,  it  is 

submitted,  will  equally  extend  its  &vour  to  her  as  in  the 

ordinary  oaae  of  a  judgment  against  husband  and  wife. 

The  ease  of  ChaJk  y.  Deacon  (6)  was  cited  on  the  motion 

for  this  rule.   There,  no  doubt,  the  Court  laid  it  down  that 

the  dischaige  of  a  married  woman  from  custody  under  a 

ca.  sa*  was  a  matter  for  their  discretion*  to  be  exercised  under 

all  the  dicumstanoes  of  the  case.    In  Cooptr  y.  Hunchin  (c), 

the  application  was  made  for  her  discharge  on  the  ground 

of  an  irregularity,  which  the  Court  denied,  on  the  authority 

of  the  case  otDoyhy  Y.White(d).   In  Moses  y.  Richardson  (e), 

she  was  a  married  woman  at  the  time  of  action  brought^ 

and  therefore  had  her  remedy  by  writ  <^  error.    In  JEvans 

V.  Chester  (J),  the  judgment  of  the  Court  proceeded  on  the 

ground  that  the  affidavit  was  defective,  in  not  shewing  that 

the  defendant  had  no  separate  property;  although  it  is 

also  sidd  in  that  case  that  the  husband  might  bring  a  writ  of 

error,  which  is  certainly  a  mistake.    The  present  plaintiff 

might  have  made  the  husband  a  party  to  the  judgment  by 

adre  facias,  if  he  pleased.    [Roffe,  B. — Is  there  anything  in 

the  Imprisonment  ibr  Debt  Act  which  prevents  a  married 

woman  from  taking  the  benefit  of  the  Insolvent  Debt<»rs' 

Act?]     Not  in  the  act  itself;  but  Ex  parte  Deacon (g)  is 

an  authority  that  she  cannot. 

E.  V.  WiUiams, — This  is  a  question  as  to  which  there 
is  no  direct  authority.  It  is  admitted  on  the  other  side 
that  the  proceedings  have  been  perfectly  regular ;  that  the 
judgment  has  been  executed  in  the  only  way  that  the  law 
would  allow ;   and  that  under  that  judgment  and  writ  the 

(a)  2  Ld.  Riorm.  1625.  («)  8  B.  &  C.  421. 

(i)  6  Moore,  128.  (/)  2  M.  &  W.  847. 

(c)  4  East,  521.  (^)  5  B.  &  Aid.  759. 
{d)  Cio.  Jac.  323. 
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1846.        defendant  has  been  lawfully  taken  in  execution.    How,  then, 
can  fihe  be  entitled  to  be  discharged?    No  doubt  the  piao- 
tice  is  established  by  tiie  decisions,  that  when  the  action  is 
commenced  against  husband  and  wife,  after  the  marriage, 
and  there  is  a  judgment  against  both,  the  Courts  will  dis- 
charge the  wife  on  a  satisfactory  affidavit  of  her  haying  no 
separate  property.    But  that  practice  is,  in  trutii,  a  stretch 
of  the  authority  of  the  Courts,  trenching  upon  the  common 
law,  which  tiie  Court  will  not  be  disposed  to   extend. 
There  is  no  foundation  for  it  prior  to  the  case  of  Chalk  f« 
Deacon,  in  the  year  1821,  in  which  the  only  authority  cited 
was  a  passage  from  Tidd's  Practice ;  and  all  that  the  Court 
said  in  that  case  was,  that,  supposing  tiiem  to  have  the 
discretion,  they  would  not  exercise  it  under  the  circnm* 
stances:  and  the  prinaple  upon  which  the  Courts  have 
since  acted  is,  that  where  the  judgment  is  against  both  hus- 
band and  wife,  and  the  wife  has  no  separate  property,  it  is 
mere  idle  tyranny  to  keep  her  in  custody.    It  is  by  no 
means  dear,  in  the  present  case,  tiiat  the  plaintiff  could 
have  a  scire  facias  against  the  husband  and  wife,  or  that  the 
taking  of  her  only  would  not  be  a  satisfiiction  of  this  ju<^ 
ment    But,  at  all  events,  the  plaintiff  has  done  no  more 
than  the  law  permits:  the  proceedings  are  all  r^ular ;  and 
the  Court  will  not  interfere  to  prevent  the  law  from  taking 
its  regular  course,  and  to  deprive  the  plaintiff  of  the  fruits 

of  her  judgment 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — ^In  this  case,  my  Brotiier  Rolfe  having 
made  an  order  for  discharging  the  defendant,  a  married 
woman,  out  of  custody,  she  having  been  taken  in  execution 
on  a  ca.  sa.,  a  rule  was  obtained  by  Mr.  E.  V.  WUtiamt  for 
the  plaintiff,  calling  on  the  defendant  to  shew  cause  why 
the  order  should  not  be  discharged,  and  why  the  sheriff 
should  not  retake  the  defendant. 
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The  case  was  argued  last  term,  and  there  being  no  autho-  lg46. 
rltj  precisely  in  point,  we  took  time  to  consider  onr  judg- 
ment. The  facts  are  very  simple.  The  plaintiff  sued  the 
defendant  in  March,  1845,  when  she  was  a  widow.  In 
April,  1845,  she  married  a  second  husband  named  Davies. 
The  plaintiff  took  no  notice  of  this,  but  proceeded  in  the 
action,  and,  on  the  31st  May,  signed  judgment  against  the 
defendant,  by  her  former  name  of  Margaret  Jones ;  and  on 
this  judgment  sued  out  a  writ  of  ca.  sa.  against  her  alone. 
It  is  admitted  that  the  defendant  has  no  separate  property ; 
and  the  question  is,  whether  my  Brother  Rolfey  under  these 
circumstances,  did  right  in  ordering  her  to  be  discharged. 

The  whole  practice  of  discharging  married  women,  who 
are  in  lawful  custody  on  a  ca.  sa.,  is  of  very  recent  date, 
and  certainly  appears  to  rest  on  no  principle  whatever. 
The  writ  of  ca.  sa.  is  the  right  of  the  plaintiff  as  the  result 
of  his  judgment ;  and  it  is  admitted,  that,  under  such  a 
writ,  the  sheriff  is  bound  to  take  the  party  against  whom 
the  writ  is  directed,  whether  she  be  under  coverture  or  not: 
he  is  bound  to  do  so,  not  only  where  she  is  sued  with  her 
husband,  but  also  where,  as  in  this  case,  she  has  been  sued 
alone  as  a  feme  sole,  and  has  married  during  the  suit: 
Dayky  v.  fFhite  (a).  Since,  therefore,  the  phuntiff  has  a 
right  to  take  the  feme  covert  in  execution,  and  to  detsun 
her  in  satisfaction  of  his  debt,  it  would  seem,  on  all  prin- 
ciple, to  follow,  that  the  Ciourt  cannot  interfere  to  dischai^ 
her  out  of  custody,  unless  there  be  some  special  circum- 
stances requiring  the  Court,  in  the  exercise  of  its  equitable 
jurisdiction,  to  interfere  and  prevent  the  plaintiff  from  avtul- 
ing  himself  of  his  legal  right.  But  certainly,  in  modem 
times,  the  Courts,  where  judgment  has  been  recovered 
against  a  husband  and  wife,  and  both  have  been  taken  in 
execution,  have  assumed  the  right  of  discharging  the  wife 
out  of  custody,  if  she  has  no  separate  property,  on  no  other 

(a)  Cro.  Jac.  323. 
VOL.  XV.  BR  M.  W. 
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^^^*  ^      ground^  apparently,  than  that  it  is  hard  to  detain  incastody 
a  defendant  who  cannot,  by  law,  acquire  property  'where- 
with to  aatiBfy  the  debt.     This,  it  must  be  adnutted«  ia 
rather  making  the  law  than  administering  it    At  the  oiune 
tune,  the  practice  has  prevailed  so  long  in  the  case  of  a 
judgment  against  husband  and  wife,  that  in  sooh  a  case  we 
should  probably  not  feel  ourselYes  warranted  in  derialaiig 
from  the  ordinary  ooursct    But,  in  the  case  of  a  rightful 
judgment  against  a  married  woman  alanef  there  is  no  de- 
cided case  authorising  the  Court  in  discharpng  her,  when 
she  has  been  taken  on  a  ca.  sa. ;  and  there  ia  certainly  a  dia- 
tinction  between  that  case  and  the  case  of  a  judgment 
against  husband  and  wife.    In  the  fonner  case^  the  dis- 
charge of  the  wife  deprives  the  plaintiff  of  all  possible 
chance  of  recovering  his  debt ;  whereas,  in  the  latter^  he 
still  has  the  husband  to  whom  he  may  resort.    The  dis- 
tinction is  not,  indeed,  at  all  satis&otory.    There  seems  to 
be  no  more  principle  to  warrant  the  Court  in  depriving  a 
plaintiff  of  part  of  his  legal  right,  than  in  depriving  him  of 
the  whole.     Still  it  may  be  said,  that,  in  one,  the  practical 
injustice  is  less  than  in  the  other;  and  therefore,  althou^ 
finding  the  practice  established  in  the  case  of  a  judgment 
against  husband  and  wife,  we  might  not  feel  justified  in 
refusing  to  act,  in  the  case  of  a  joint  execution,  on  what 
must  be  considered  as  the  established  practice ;  yet,  seeing 
no  principle  to  warrant  us,  and  it  being  admitted  that  no 
case  can  be  found  in  which  a  married  woman  has  been  dis- 
charged, where  she  has  been  the  sole  defendant,  and  has 
been  taken  on  a  ca.  sa.,  we  do  not  feel  warranted  in  dis- 
charging her  in  this  case,  and  so  altogether  depriving  the 
plaintiff  of  the  fruit  of  his  judgment. 

The  consequence  is,  that  the  rule  discharging  my  Bro- 
ther Bolfe's  order,  and  directing  the  sheriff  to  retake  the  de- 
fendant, must  be  made  absolute. 

Bule  absolute. 
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1846. 

The  Mayor,  AtiPkhmiw,  and  Bubgesseb  of  the  Bobough      j     ^ 

of  Poole  v.  Whttt. 

Covenant  on  an  indenture  of  lease,  dated  25th  Corenantfor 
March,  1843,  by  which  the  plaintiffs  demised  to  the  de-  piea,  that,  be-* 
fendant  their  markets  and  fairs,  weekly,  yearly,  and  from  ^^^^^ 
time  to  time  kept  and  held  in  and  within  the  borough  and  ^  *°?^^ 
county  of  the  town  of  Poole,  together  with  the  market-  andhadjadg- 
houses,  fish-shambles,  shades,  shambles,  booths,  standings,  !^!hwt  their 
&C.,  mentioned  in  the  schedule  of  the  indenture,  and  the  Jhattije^qm- 
customs  and  tolls,  &c.,  to  the  markets  and  fairs  belonging  ntion  found 

-      plaintiffs  Mued 

&C.,  for  three  years,  at  the  yearly  rent  of  £206,  payable  of  the  demised 

quarterly.    Breach,  that  two  years'  rent  was  due.  SauSuo  B^ 

Plea,  that,  before  the  making  of  the  indenture  in  the  de-  JJ^fc^J^  ^^ 

claration,  to  wit,  on  22nd  December,  1837,  B.  H.  Parr  yean:  thattho 

impleaded  the  now  plaintiffs  on  a  bond,  dated  29th  Novem-  the  demised 

ber,  1836,  conditioned  for  payment  to  him  out  of  the  SXwr^.tiii 

borough  funds,  by  instalments  of  £4500,  a  sum  assessed  to  !»"  damages 

^  .  ,  and  costs 

him  by  the  council  of  the  borough  as  compensation  for  the  should  be  levied 
salary  and  emoluments  of  his  office  as  town-clerk  of  Poole,  before  tiie  rent' 
to  which  he  had  not  been  appointed  under  3  &  4  Will.  4,  JSSSL^t'^WM 
c.  76  ;  upon  which  bond  he  had  recovered,  8th  December,  emeted  by  P., 
1838,  and  had  judgment  of  elegit  of  the  plaintiffs'  lands  and  and  then  eject- 
hereditaments.     The  plea  then  set  out  the  inquisition  taken  p^^  outf  and 
in  the  premises,  on  17th  December,  1838,  stating  that  the  ^^^^^^'^' 
jury  found  the  plaintiffs  to  be  seised  of  the  demised  pre-  and  kept  and 
mises,  which  were  then  leased  to  T.  Brown  for  seven  years,  go  ejected,  &c.: 
beginmng  from  29th  September,  1844,  at  £250  yearly  rent,  ^^f^^^ 
and  were  also  subject  to  a  mortgage,  dated  5th  March,  ^^ch  was  not 

"^  ^^  '  '  levied.    RepU- 

cation  trayersed 
the  eviction  in  the  words  of  the  plea.  At  the  trial  the  lease,  elegit,  and  Inquisition,  were  put 
in,  and  it  was  proved  that  P.  had  called  on  defendant  to  pay  hun  rent,  or  he.  P.,  wonld  turn 
him  out,  on  which  defendant  attorned  to  him,  without  privity  of  this  plaintiffs,  his  lessors : — Held, 
that  the  plaintiffs  were  entitled  to  reooyer,  as  P.'s  elegit  only  entitled  him  to  the  reversion  ex- 
pectant on  the  mortgages  by  the  lessors.  Heldf  also,  that  the  expulsion,  as  pleaded,  was  not 
established  by  the  evidoioe. 

Sembie,  that  if  a  party,  having  a  paramount  right  to  evict  a  party  in  occupation  of  premises, 
goes  to  him  claiming  to  exercise  his  right,  on  which  the  tenant  consents  to  change  the  title 
under  which  he  holds,  and  attorns  to  the  claimant  acoordio^y,  that  would  be  equivalent  to  an 
expulsion. 

rr2 
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1840.        1822,  to  J.  Seager,  for  secoring  £500  and  interest,  for  the 
Mayor,  &c.  of  term  of  1000  years,  and  to  a  further  mortgage,  dated  6th 
^''^''*        March,  1822,  to  Hancock,  for  £300  and  interest,  for  a  tenn 
Wbitt.      of  500  years,  subject  to  the  first  mortage.    The  jury  found 
the  markets,  &c,  with  the  customs,  tolls,  and  profits  thereto 
belonging,  to]  be  worth  £250  per  annum.     The  plea  then 
stated,  that  the  sheriff  delivered  the  sidd  markets,  &;c.,  at 
the  reasonable  price  and  extent  aforesaid,  to  Parr,  to  hold 
to  him  and  his  assigns,  as  his  freehold,  according  to  the  form 
of  the  statute,  &c,  imtil  the  damages,  costs,  and  charges 
should  be  fully  levied ;  and  that  the  markets,  &c,  so  de- 
livered, were  the  same  as  were  demised  by  the  plaintiflfs  to 
the  defendant;  and  that,  before  any  part  of  the  rent  or 
money  in  the  declaration  became  due,  on  5th  April,  1843, 
Parr,  by  virtue  of  the  delivery  aforesiud,  entered  on  the 
said  markets,  &c.  &c.,  and  became  seised  thereof  as  of  his 
freehold,  untU  &c,  and  then  ejected,  expelled,  put  out,  and 
amoved  the  defendant  therefrom,  and  from  the  possession 
and  enjoyment  of  every  part  thereof,  and  kept  and  con- 
tinued him  so  ejected,  &c.     Averment,  that  Parr  had  not 
yet  levied  the  damages,  costs,  and  charges,  but  a  great  part 
thereof,  to  wit,  £1000,  is  yet  due  to  Parr,  not  levied  or 
satisfied. — ^Verification. 

The  second,  third,  and  fourth  pleas  were  nearly  similar, 
setting  out  three  other  elegits  for  three  several  instalments 
of  the  bond  debt  to  Parr,  issued  as  each  became  due,  the 
last  being  dated  5  th  March,  1841.  The  replication  tra- 
versed the  eviction  in  the  words  of  the  pleas. 

At  the  trial,  before  Erie,  J.,  at  the  last  Assizes  for  Dor- 
setshire, the  documents  stated  in  the  plea  were  produced; 
and  it  appeared  that  Parr  had  called  on  the  defendant  to 
pay  rent  to  him,  adding,  that  if  he  did  not,  he.  Parr,  would 
turn  him  out.  The  defendant  then  paid  Parr  three  quarter? 
of  a  year's  rent,  and  attorned  to  him  without  privity  of 
the  plaintiffs. 

Verdict  for  the  plwntiffs  for  £412,  with  leave  to  the 
defendant  to  move  to  set  aside  the  verdict  for  the  plmntifisj 
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and  enter  it  for  the  defendant^  if  the  Court  should  be  of        1840. 
opinion  against  the  plaintiffs  on  both  points.  Major,  &c.  of 

POOLI 

r. 

Cockbum  having  obtained  a  rule  nisi  accordingly,  Writt. 

Crowder,  Stock,  and  Maynatd,  now  shewed  cause. — First, 
on  these  pleadings.  Parr  had  no  legal  title  to  evict  the  defend- 
ant.    The  plaintiffs,  after  having  mortgaged  the  premises 
for  years,  let  them  to  the  defendant*     They  had,  therefore, 
an  equity  of  redemption  during  the  terms  created  by  them ; 
but  while  the  mortgages  remained  unsatisfied,  the  mort- 
gagees did  not  become  their  trustees,  so  as  to  bring  the 
case  within  stat.  1  &  2  Vict,  c  110,  s.  11,  authorising  he- 
reditaments held  in  trust  for  debtors  to  be  taken  in  execu- 
tion {ay    But  Parr,  by  his  elegit  against  the  plaintiffs,  could 
not  take  more  than  their  reversion  expectant  on  the  expira- 
tion of  the  mortgages ;  for,  as  an  equity  of  redemption  can- 
not  be  ''held  in  trust''  within  29  Car.  2,  c.  3,  s.  10,  it  was 
therefore  not  extendible  at  law :  LyUer  v.  DoUand{b\  Doe 
d.  Hull  v.  Greenhill  (c),  Harris  v.  Booker  (d).    Nor  is  it  ren- 
dered so  by  1  &  2  Vict.  c.  110,  s.  11,  or  s.  13  (e).     For,  as 
this  defendant,  being  tenant  to  the  plaintiffs,  cannot  dispute 
their  power  to  demise  (/) ;  so,  on  the  other  hand.  Parr, 
even  if  clothed  by  his  elegit  with  the  plaintiffs'  equity  of 
redemption,  could  not  evict  the  defendant  unless  on  such  a 
title  as  would  have  enabled  him  also  to  support  ejectment 
against  him.     Now,  in  that  action,  the  legal  tide  of  the 
mortgagees  would  previul,  notwithstanding  the  defendant's 
attornment :  Doe  d.  Hull  v.  Greenhill  (^).      [Bolfe,  B. — 

(a)  See  Burton  on  Real  Pro-  ing,  3rd  edit.  p.  50 ;  Sagden's 
perty,  3rd  edit.  481 .  Vendor  and  Purchaser,  11th  edit. 

(b)  3  Bro.  Ch.  C.  477;  1  Ves.  065;  and  see  1  Wms.  Saund.GOb. 
Jan.  435.  (/)   See  Doe  d.  Johnaon   v. 

(c)  4  B.  &  Aid.  684.  Baytup,  3  Ad.  &   E.  188.    So 
l^d)  12  Moore,  283;  4  Bing.      held  where    tenant  was  in  by 

96.  license  only. 

{e)  See  Jarman*s  Conveyanc-         (^)  4  B.  &   Aid.   684.    Sed 


fiY4  CASES  IN  THE  EZCHKQTJEB, 

^^^^'  ,      You  say,  first,  that  attornment  without  actual  expulmoo 
Mayor,  &c.  of  will  not  suffice ;  and  next,  that,  if  it  would^  the  party  ex- 
t^.  pelling  must  have  had  title  to  recover  in  ejectment.]    ITea. 

Whitt.  Hawker  v.  Orton  {a)  was  covenant  on  an  indenture.  The 
breach  was,  that  the  defendant  **  expelled  and  kept  out" 
the  plaintiff;  thus  alleging  the  actual  fact»  not  uring  the 
word  '<  evict,"  which  has  a  technical  meaning.  [Pottoek, 
C.  B. — The  corporation,  whether  by  assent  of  their  mortgar 
gees  or  not,  granted  the  lease  after  the  elegit  had  issued  at 
suit  of  Parr :  Parr  then  went  to  the  defendant,  their  tenant, 
and  set  up  his  title  by  ele^t  as  paramount  to  theirs;  but  the 
defendant  could  not  dispute  thdr  title  being  in  fee.  Sect. 
13  of  1  &  2  Vict,  c  110,  seems  to  shew  that  the  remedy 
is  in  equity  (().]  Secondly,  if  Fair  had  any  title  to  evict 
the  defendant,  that  title,  as  laid  in  the  plea,  is  not  proved; 
expulsion  is  allied,  but  no  eviction  in  fact,  or  circom- 
stances  tantamount  to  it,  appear.  Nor  would  the  title 
alleged  enable  Parr  to  enter  and  eject  the  defendant.  \Alr 
dersouy  B. — ^If  the  title  admitted  on  record  is  taken  by  both 
parties  to  be  real  as  so  admitted^  would  adding  an  attorn- 
ment make  the  plea  good  ?  If  it  would  not,  then  to  add  it 
to*  the  titie  relied  on  in  evidence  would  be  equally  in- 
effectuaL  Here  only  attornment  hwig  shewn,  it  must  be 
taken  as  coupled  with  the  titie  laid  in  the  plea,  that  being 
a  titie  which  would  not  have  enabled  Parr  to  bring  eject- 
ment Pollock,  C.  B. — The  questions  are,  first,  can  evidence 
of  attonunent  be  substituted  for  that  of  actual  expuluon? 
second,  if  the  defendimt  ought  to  have  attorned  to  Parr, 
as  a  person  entitled  by  law  to  turn  him  out,  is  the  attorn- 
ment equivalent  to  proof  of  actual  expulsion  (c)?  and  tiiird, 

Harris  ▼.  Boolerj  4  Bing.  97 ;  In  re  Dearden,  S  MyL  &  K.  508. 

also  Harris  y.  Pi^A,  Id.  336 ;  (a)  5  Ad.  &  E.  367 ;  and  see 

Doe  d.  Wigan  v.  Jones,  10  B.  &  Qkb  v.  Painter,  6  Ad.  &  E.  491. 

C.  459 ;  also  3  Simons's  Rep.  (6)  See  Sugd.  V.  &  F.,  11th 

287;  6  Simons's  Rep.  317;  Dun-  ed.  662, 961. 

das  y.  DtOens,  1.  Yes.  sen.  98;  (c)  See  6  Ad.  &  E.  367. 


Whtpt. 
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18  the  chaige  by  way  of  elegit  created  under  stat  1  &  2      ^^^*. 
Vict.  0.  110,  B.  11,  a  charge  on  the  interest  existing  be-   Mayor,  &o.  of 
tween  the  parties  to  tiiis  action?]    Whether  or  not  the       ^9. 
lessors  assented  to  payment  of  rent  to  Parr  by  their  former 
tenants,  makes  no  difference ;  for  even  a  written  authority 
by  them  to  the  defendant  to  pay  rent  would  not  change 
his  tenancy :  Wheeler  t.  Bramcambe  (a). 

Cockbum,  BarstmOf  and  PauUen,  in  support  of  the  rule. 
— The  plamtiffis  having  only  mortgaged  for  years,  their  re- 
version passed  to  Parr  under  the  ele^t,  so  as  to  enable  him  to 
sue  the  corporation  in  ejectment  In  Phaihei  v.  Pen»on  (Jb), 
tiie  mortgage  in  question  was  in  fee ;  and  Lord  Harduncke 
says,''Kthereisamortgagefor  a  thousand  years,  and  the  re- 
version in  fee  is  left  in  the  mortgagor,  it  will  be  legal  assets, 
because  the  bond  creditor  might  have  judgment  against  the 
heir  of  the  obligor,  with  a  cesset  exeoutio  till  the  reversion 
comes  into  possession ;  but  where  it  is  a  mortgage  of  tiie 
whole  inheritance,  I  do  not  see  what  remedy  a  bond  credi- 
tor can  have  to  make  it  assets  at  law.**  [Boyi,  B. — Sup- 
pose a  mortgagor  in  fee  to  be  in  possession,  his  chattel 
interest  could  not  be  taken  by  el^t.  These  questions 
would  not  have  arisen  if  mere  possession  by  the  mortgagor 
entitied  a  sheriff  to  deliver  the  land  as  his  freehold  to  a  cre- 
ditor by  elegit.]  Again,  if  the  defendant  could  not,  as 
tenant,  dispute  the  title  of  his  lessors  the  plaintiflb,  they,  on 
tiie  other  hand,  after  demising  to  him  in  fact,  could  not  deny 
their  titie  so  to  demise.  In  Pope  v.  Biffffs  (e ),  the  lease  in 
question  had  been  granted  after  the  mortgage;  and  Axy&y, 
J.,  saya^  ''I  have  no  doubt  that,  in  point  of  law,  a  tenant 
who  comes  into  possession  under  a  demise  fiom  a  mortgagor 
after  a  mortgage  executed  by  him,  may  consider  tiie  mort- 
gagor his  landlord,  so  long  as  the  mortgagee  allows  the  mort- 
gagor to  continue  in  possession  and  receive  the  rents,  and 

(a)  6  Q.  B.  973.  (c)  9  B.  &  Cr.  245.    See  2 

(b)  2  Atk.  290.  Bing.  N.  C.  638  ;  7  Hng.  696. 
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18i6,  ^     that  payment  of  the  rents  by  the  tenant  to  the  mortgagor. 
Mayor,  &e.  of  Without  any  notice  of  the  mortgage,  is  a  valid  payment 
^vl**        But  the  mortgagee,  by  giving  notice  of  his  mortgage  to  the 
^»'"-      tenant,  may  thereby  make  him  his  tenant,  and  entitle  Mm- 
self  to  receive  the  rents  (a).    It  is  undoubtedly  a  well- 
established  rule,  that  a  lessee  cannot  dispute  the  title  of 
his  lessor  at  the  time  of  the  lease ;  but  he  is  at  full  liberty 
to  shew  that  that  title  has  been  put  an  end  to."      [JPoUocky 
C.  B. — What  the  Court  there  held  was,  that  payment  of 
rent  to  a  mortgagee  after  notice  of  the  mortgage^  was 
equivalent  to  paying  the  lessor.]     Whether  this   attorn- 
ment amounted  to  eviction  or  not,  it  seems,  from  Rogers  v. 
Pitc/ier  (&),  that  a  tenant  by  elegit  may  obtain  actual  pos- 
session without  bringing  ejectment.     [AMersont  B. — ^Proof 
of  expulsion  is  necessary  for  the  purpose  of  your  argument] 
Evans  v.  EUioU  (c)  shews,  that  a  right  to  receive  rent  and 
an  attornment  are  together  equivalent  to  an  actual  evic- 
tion, if  the  tenant  changes  the  title  under  which  he  holds. 
[Alderson,  B. — There  a  tenant,  being  in  possession  under  a 
lease  granted  by  a  mortgagor  after  the  mortgage,  attorned 
to  the  person  who  might  have  turned  him  out,  viz.  the 
mortgagee.]     Further,  when  the  lease  was  granted  to  de- 
fendant. Parr's  position  was  at  least  equal,  if  not  superior, 
to  tliat  of  a  second  mortgagee ;  for  he  was  also  in  possession 
by  receiving  rent  from  the  former  tenant  West,  and  could 
have  ejected  the  lessors  in  spite  of  a  prior  mortgage  by 
them :  Lindsay  v.  Lindsay  (i2),  Doe  d.  Watton  v.  Penfold  (f ), 
Doe  d.  Levy  v.  Home  (e).     [Aldersouy  B. — Lord  DennunCt 
judgment  in  the  last  case  proceeds  on  the  party's  silence' 
as  to  the  fact  of  a  previous  mortgage  having  been  made. 
Here  the  inquisition  recites  the  prior  mortgages,  and  fixes 


(a)  See  Jchnscn  r.  JoneSy  0  Ad.  Saund.,  6th  ed.  69  a,  note  («)• 

&  £.  809  ;  Davies  v.  Stae^^  12  (e)  9  Ad.  &  £.  342. 

Ad.    &  E.  606;     Wheeler  v.  (<l)  Bull.  N.  P.  110  a. 

Branscomby  6  Q.  B.  373,  379.  {e)  3  Q.  B.  757. 

(*)  6  Taunt.  207.  See2Wnu^ 
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the  defendant  with  knowledge  of  them.]    In  Doe  d.  Hull        1846. 
y.  GreenhiU  {a\  before  the  elegit  relied  on  by  the  lessor  of  Mayor,  &c.  of 
the  plaintiff  had  been  obtained,  the  possession  had  been  ^^^ 

actually  recovered  at  law  against  the  same  defendant,  under  Whitt. 
a  previous  conveyance  in  trust  of  the  premises,  by  the  per- 
son benefidally  entitled,  who  had  ever  since  received  the 
annuity  so  secured ;  and  the  Court  said  it  would  be  quite 
an  anomaly  in  the  law  to  allow  the  elegit  creditor  to  re* 
cover  possession  of  land  liable  to  be  defeated  at  the  suit  of 
another,  claiming  under  a  title  created  before  the  time  of 
such  recovery,  and  actually  existing  at  the  time. 

Pollock,  C.  B. — This  is  an  application  to  enter  a  ver* 
diet  for  the  defendant,  the  verdict  at  tiie  trial  having  been 
for  the  plaintiffs.  The  action  was  in  covenant  for  rent  on  a 
lease*  The  plea  in  effect  alleged,  that  it  was  true  that  the  de- 
fendant was  lessee,  but  that  the  lessors  had  become  liable 
to  pay  money  to  one  Parr,  and  gave  him  a  bond  on  which 
he  sued  and  perfected  an  elegit  in  1838,  and  that  the  lease  to 
the  defendant  was  granted  in  1843.  The  plea  then  set  out 
the  inquisition  on  the  elegit,  which  found  that  the  lessors, 
prior  to  granting  the  lease  to  the  defendant,  had  executed 
two  mortgages  for  years  to  other  persons.  The  concluding 
allegation  was,  that  Parr,  acting  under  the  elegit,  had  ex- 
pelled and  put  out  the  defendant.  The  only  question  was, 
whether  Parr  did  put  him  out  or  not?  Now,  if  a  party, 
having  a  good  right  to  eject  the  occupier  of  demised  pre- 
mises, goes  there  and  demands  to  exercise  that  right,  and  the 
tenant  says,  **  I  will  change  the  titie  under  which  I  now 
hold,  and  will  consent  to  hold  under  you,"  that,  according 
to  good  sense,  is  capable  of  being  well  pleaded  as  an  expul- 
mon.  And  if,  as  has  been  argued.  Parr  had  all  the  right 
the  lessors  had,  viz.  the  equity  of  redemption,  it  may  be, 
that  if  he  came  forward  and  received  the  renta,  some  other 

(a)  4  B.  &  AM.  684. 
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1846.        plea  of  this  nature  might  have  been  framed  to  meet  the 
Mayo/  «6c^  of  ^^*'®®'  Howcver,  the  present  plea  is  wholly  insufficient  for  the 
Poole       defendant's  purpose;  for,  as  the  whole  estate  the  oorpo ration 
Whitt.       had  as  lessors  was  a  revermon  expectant  on  their  mortgages 
for  years^  all  that  Parr  could  take  by  the  el^t  against 
them  would  be  their  right  to  that  revendoni  without  any 
power  to  enforce  that  right,  whatever  it  might  be,  hj  eject- 
ment.   I  doubt  if  the  case  of  tenant  by  elegit  is  like  that 
of  asecondmortgagee«  But  taking  Mr.  J9arttoi9  to  be  rights 
it  fails  to  apply  to  this  case,  for  the  redtals  of  the  first 
mortgage  in  the  second  gave  full  notice  to  the  second  mort- 
gagee. If  the  second  mortgagee  may  in  any  case  recover  in 
ejectment,  notwithstanding  the  first  mortgage,  that  may  be 
because  the  parties  are  estopped  by  their  own  deeds.     But 
if  the  first  mortgage  was  set  out,  and  the  deeds  shewed 
that  the  second  mortgagee  took  no  more  than  the  first  had 
left  to  him,  he  would  not  succeed.    Whatever  might  have 
been  the  result  on  other  pleadings,  no  verdict  can  be  entered 
for  the  defendant  on  these  issues. 

Aldbrson,  B. — I  am  of  the  same  opinion,  on  this  short 
ground :— the  defendant's  plea  rests  his  case  on  Parr^s  title 
as  paramount  under  the  el^t,  but  also  shews  that  the  mort- 
gagees of  the  lessors  were  entitled  to  that  immediate  pos- 
session of  the  premises,  which  the  defendant  undertakes 
upon  these  issues  to  prove  to  be  the  right  of  Parr.  Whe- 
ther the  facts  proved  amounted  to  an  expulsion,  must  de- 
pend on  the  title  which  is  pleaded;  now  what  is  added  to 
that  titie  in  evidence  is,  that,  after  it  accrued,  the  present 
defendant  attorned  to  Parr.  But  as  no  titie  in  Parr  to  eject 
him  is  shewn,  that  attornment  does  not  establish  any  ex,* 
puMon* 

BoLFE,  B. — ^In  this  action  for  tent,  the  plea  sets  up  a 
prior  titie  in  Parr  under  an  elegit,  and  states  the  inquisi- 
tion, and  the  finding  of  the  jury,  that  the  markets  of  which 
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the  lessors  were  possessed  were  subject  to  two  terms  for        IS4S, 

years,  vested  by  them  in  certidn  mortgagees.    Thus  the  cor-    Mayor,  &e.  of 

poration  had  legal  title  to  the  reversion,  with  power  in        ^^^ 

equity  to  pay  off  the  incumbrances.    The  plea  also  states       Whitt. 

that  the  sheriff  delivered  the  demised  premises  to  Parr 

under  the  ele^t^  and  that  by  mriue  of  the  delivery  afore^ 

said,  Parr  entered  and  expelled  the  defendant.    This  bound 

the  defendant  to  prove  that  Parr  did  enter  and  evict  by 

virtue  of  that  elegit.    I  doubt  if  that  must  necessarily 

mean  that  he  entered  and  dispossessed  the  defendant  by 

the  forms  of  an  ejectment,  for  the  party  might  yield  without 

that  pressure  if  he  chose.    But  the  defendant  was  bound 

to  shew  that  Parr,  the  party  claiming,  had  such  a  title  as 

conferred  a  right  to  eject  him.    Now  it  is  dear  Parr  had 

no  such  title,  having  only  a  reversion  expectant  on  two 

terms  for  years. 

Platt,  B. — Since  29  Gar.  2,  c.  3,  s.  10,  the  writ  of  ele^t 
reaches  as  well  the  equitable  interests  of  the  debtor,  being 
a  cestui  que  trust,  as  by  13  Edw.  1,  c  18,  it  did  his  free- 
hold interests.  Then  the  only  change  worked  by  1  &  2  Vict, 
c.  110,  s,  11,  in  cases  not  affected  by  the  proviso  at  the  end, 
is  that  the  subject  matter  of  the  execution  is  altered  to  the 
whole  instead  of  a  moiety  of  the  lands.  Then  title  must 
be  made  out  in  Parr  to  support  this  plea.  The  defendant 
says,  I  cannot  pay  this  rent,  because  I  have  been  evicted 
by  Parr;  had  he  pleaded  that  a  stranger  had  evicted  him,  it 
would  have  been  a  bad  plea.  But  this  plea  seems  no  more; 
for  Parr's  title  appears  by  the  inquisition,  which  describes 
the  previous  titie»  shewing  that  the  lessors  at  the  time  of 
letting  had  only  a  reversionary  interest.  To  make  tiie  titie 
good,  as  pleaded,  the  eviction  should  have  been  by  a  party 
having  a  right  at  the  time  to  recover  in  ejectment.  But 
how  could  these  reversioners  have  a  right  of  entry  at  the 
time  of  the  transaction  relied  on  as  an  eviction  ? 

Bule  dischaiged. 
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Jwu  8.  Doe  dL  Edwabd  Llotd,  Lord  Mostyn^  and  Others  r. 

Thomas  Jones. 

Jif  JECTMENT  to  reooTer  a  cottage  and  several  pieces  of 


for  liTCi 

dos^from  IB    ^^  ^  ^®  extra-parochial  place  of  Threapwood,  in  Flint- 
•djoinlng  ex.     ghipe.    The  pieces  of  kind  were  numbered  4,  5,  6,  7,  8,  9, 

tin*  pTochiii 

waite,  over  &  10,  in  a  map  or  plan  annexed  to  the  case. 
was  a  right  of         At  the  trial,  before  Ccteridge,  J,,  at  the  Flintshire  Sum- 

I^Sfhu'*'  ^^^  Asdres,  1844,  a  verdict  was  found  for  the  plaintfi? 

fann.MWM  sobjcct  to  the  Opinion  of  the  Court,  on  the    following 

■null  pieoetof 

land  near  but       CasC: 

^ti^Sl^to        By  indenture  of  demise,  dated  the  15ih  of  October,  1756, 
the  hrm.   The  m^de  between  Edward  Lloyd,  afterwards  Sir  E-    Liloyd, 

Jesaor  wai  not 

lofd  of  the  Bart.,  of  the  one  part,  and  Bichard  Jones  of  the  other  part, 

that,  iTthe  the  sud  E.  Lloyd  demised  to  R.  Jones,  his  heiis,  executors, 

d^  d!^'  &C.,  Threapwood  Farm,  in  the  parish  of  Worthenbury,  in 

a  coptrary  ia-  Flintshire,  together  with  certain  closes  of  about  104  acres, 

tention,  it  wai  ,        , 

to  be  prammed  for  the  lives  of  the  said  R.  Jones,  Anne  his  wife,  and 
made  the  i^    Thomas  Jones  thdr  son,  and  the  life  of  the  survivor,  sub* 
^diTofhJ^  ject  to  the  payment  of  a  yeariy  rent. 
ksMTytobeloiig       Threapwood  Farm  in  part  adjoins  the  extra^parochial 
of  the  fano  at    phice  of  Thieapwood,  which  connsts  entirely  of  a  common, 
timi*!rf1Se"*"    of  considerable  extent,  over  which  the  occupiers  of  Threaf;- 
^«HJ«..   ,        wood  Fann,  and  of  other  farms  in  the  parish  of  Worthen- 
that  nidi  pre-    bury  adjoining  thereto,  have  rights  of  common.     Sir  B. 
noTrebattedby  PulcstoD,  Bart,  is  lord  of  the  manor  of  Worthenbury. 
tbekMM^g  -    "^^^  *^®  granting  of  die  above  lease,  B.  Jones,  the  lessee, 
iog  the  lease,      fjom  time  to  time  inclosed  small  portions  of  the  waste 

made  a  eonver-      ^ 

ance  of  theM      of  Threapwood  (a);  and  by  writing  indorsed  upon  the  ssuu 

indoiares  to 

his  son  in  fee,  whidi,  howerer,  was  not  dellTered,  nor  foDowed  by  any  possession. 

By  writing  indorsed  on  the  lease,  the  lessee  agreed  that  all  indosores  made  by  him  vpon  the 
said  waste  shirald  be  surrendered  np  to  the  lenor,  his  heirs,  &c.  at  the  end  of  the  kam,  aod 
that  the  lessee  should  pay  to  the  lessor,  his  heirs,  ftc.  Ute  sum  of  64.  annually,  as  an  sdcnow- 
ledgment  for  the  same: — Held,  that  this  was  an  admission  on  the  part  of  the  lessee  that  be  htd 
made  the  indosnres  for  the  benefit  of  the  lessor. 

(a)  The  plan  shewed  that  none     Fann;  they  wen  sepsiated  from 
of  the  indosiireB  aetnally  adjoin-     them  by  an  intenrening  road, 
ed   the   lands  of   Threapwood 


JONIS. 
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indenture  of  lease,  signed  and  sealed  by  Sir  E»  Lloyd  and  184G. 
the  said  R.  Jones,  and  duly  attested  and  stamped,  dated  ^  ^^^ 
the  24th  of  August,  1778,  reciting  that  since  the  granting  ^' 
of  the  said  lease,  an  incloeure  had  been  made  out  of  the  _  v. 
common  of  Threapwood,  of  about  two  acres  of  land,  over 
and  against  the  premises  demised,  it  was  thereby  agreed 
by  the  said  parties,  that  the  said  incloeure  should  be  deemed 
and  taken  as  part  of  Threapwood  Farm,  and  that  the  same 
should  be  occupied  and  enjoyed  by  the  said  B.  Jones,  his 
executors,  administrators,  and  assigns,  during  the  lives  con- 
tained in  the  said  indenture,  at  the  yearly  rent  of  6^.,  to  be 
paid  by  the  siud  R*  Jones,  his  executors,  &c,  to  Sir  E. 
Lloyd,  his  heirs,  &c.  And  the  said  B.  Jones  did,  for  him- 
self his  executors,  &c.,  covenant  with  the  said  Sir  E.  Lloyd, 
that  he,  his  executors,  &c.,  should  pay  to  Sir  E.  Lloyd,  his 
heirs,  &c,  the  said  rent  of  6d,  when  demanded,  and  also  to 
maintain  the  fences  and  ditches  of  the  said  inclosure;  and 
likewise  to  deliver  up  the  same  well  fenced  and  ditched  at 
the  end  or  sooner  determination  of  the  said  term,  to  the  said 
Sir  E.  Lloyd,  his  heirs  and  assigns*  The  inclosure  of 
two  acres,  mentioned  in  this  indorsement,  has  since  been 
divided  into,  and  now  forms,  the  two  pieces  numbered  4 
and  5  on  the  plan. 

By  another  writing,  indorsed  on  the  said  lease,  signed 
and  sealed  by  Sir  E.  Lloyd  and  B.  Jones,  and  duly  at^ 
tested  and  stamped,  dated  the  27th  of  November,  1793, 
it  was  agreed  between  the  said  Sir  E.  Lloyd  and  B* 
Jones,  their  heirs,  &c.,  that  a  house  built  by  the  said  B. 
Jones  on  Threapwood,  and  all  inclosures  then  already  made 
upon  Threapwood,  or  which  thereafter  should  be  made 
upon  the  said  common  by  the  said  B.  Jones,  should  be 
surrendered  up  to  the  said  Sir  E.  Lloyd,  his  heirs,  &c»| 
at  the  end  of  the  said  demise;  and  that  the  said  B.  Jones, 
his  heirs  and  assigns,  should  repair  the  said  house,  then 
in  the  occupation  of  Thomas  Mullock,  and  that  he,  the 
said  B.  Jones,  his  heirs,  &c.,  should  pay  to  the  said 
Sir  E.  Lloyd,  his  heirs,  &C|  the  sum  of  6d.  annually,  as  an 
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1846.  acknowledgment  for  the  some.  The  house  mentioned  in 
thiB  latter  indorsement  is  the  cottage  and  outbnildings 
sought  to  be  recovered  in  this  action^  and  is  marked  No«  8. 
Numbers  7  and  8  were  inclosed  by  K.  Jones,  the  lessee, 
before  1783.  The  house  was  built  about  1785,  and  numbers 
6|  9,  and  10,  were  inclosed  about  the  same  time. 

By  indentures  of  lease  and  release,  of  the  1st  and  2nd  of 
May,  1792,  made  between  the  said  R.  Jones,  the  lessee,  of 
the  one  part,  and  SIchard  Jones,  his  son,  of  the  other  part, 
K.  Jones  the  elder  bargained,  sold,  &c.,  to  S.  Jones  the 
younger,  all  that  messuage  &c.  of  the  said  B.  Jones  the 
elder,  being  in  Threapwood  aforesaid,  in  the  occupation  of 
T.  MuUock.  No  proofwas  given  what  premises,  if  any, 
were  in  the  occupation  of  T.  Mullock,  nor  was  any  pitx>f 
given  that  possession  followed  these  deeds,  or  that  the  deeds 
were  delivered  to  the  grantee.  B.  Jones,  the  lessee,  con- 
tinued in  the  occupation  of  Threapwood  Farm  until  his 
death  in  1804.  It  was  then  occupied  by  his  son  Bichard 
until  1822,  and  afterwards  by  other  members  of  his  family 
until  1837,  when  the  lease  was  determined  by  the  death  of 
Thomas  Jones,  the  last  cestui  que  vie.  Of  the  other  indo- 
sures  B.  Jones,  the  lessee,  retained  possession  until  hb 
death  in  1804,  when  they  were  afterwards  occupied,  toge- 
ther with  Threapwood  Farm,  by  B.  Jones  the  younger, 
until  his  death  in  1822.  On  his  death,  T.  Jones,  the  ces- 
tui que  vie,  obtained  possession  of  them,  and  in  1824  he  re- 
covered possession  by  ejectment  of  the  cottage  and  an  indo- 
sure  held  by  one  Edwards,  who  had  been  put  into  possession 
by  B.  Jones,  the  lessee*  T.  Jones  recovered  as  heir-at-law 
of  his  father  and  of  his  brother  B.  Jones.  The  lessor  of 
the  plaintiff,  Lord  Mostyn,  is  heir-at-law  of  Sir  E.  Lloyd, 
and  the  defendant  is  heir-at-law  of  T.  Jones,  the  cestui  que 
vie.  No  evidence  was  given  of  any  payment  of  the  rents 
made  payable  by  the  indorsements  of  the  24th  of  August, 
1788,  and  the  27th  of  November,  1793. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  lessor  of  the  plaintiff,  Lord  Mostyn,  is  entitled  to 
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recover  all  or  any  part  of  the  premises  in  question.  If  the  1846. 
Court  should  be  of  opinion  that  he  is  so  entitled,  the  verdict 
for  the  plaintiff  is  to  stand,  and  to  be  entered  for  such  of 
the  premises  as  he  is  entitled  to  recover.  If  the  Court 
should  be  of  a  contrary  opinion,  the  verdict  is  to  be  entered 
for  the  defendant. 

JertriSf  for  the  lessors  of  the  plaintiff.— There  are  two 
points  in  this  case,  on  either  of  which  the  plaintiff  is  clearly 
entitled  to  succeed.  First,  the  indosures  made  from 
Threapwood  Conmion  by  Richard  Jones,  the  lessee  of 
Threapwood  Farm  under  the  lease  of  1756,  are  to  be  pre- 
sumed, under  the  circumstances,  to  have  been  made  for 
the  benefit  of  his  lessor,  and  to  belong  to  him  as  part  of 
the  farm  at  the  determination  of  the  term.  It  is  found 
in  the  case  that  there  was  a  right  of  common  over  this 
waste  in  respect  of  Threapwood  Farm.  Although  it  was 
once  doubted,  it  is  now  established  by  many  authorities, 
that  if  a  lessee  inclose  land  contiguous  to  his  farm,  he  is 
presumed,  in  the  absence  of  facts  to  shew  a  contrary  inten^ 
tion,  to  have  inclosed  for  the  benefit  of  his  lessor:  Doe  d. 
ChaUnar  v.  Davits  (a).  Doe  d.  Colchugk  v.  Mulliner  (&), 
Bryan  d.  Child  v.  Winwood  (c).  Doe  d.  LewU  v.  Ree$  {d) .  And 
in  this  case  there  was  no  fact  to  rebut  this  presumption. 
It  may  be  said,  that,  in  Bryan  v.  Winwood,  the  landlord  of 
the  farm  was  also  the  lord  of  the  waste;  but  that  was  not 
so  in  Doe  d.  Lewis  v.  Bees.  [Alderson,  B. — There  was  a 
case  before  me  at  the  last  Spring  Assises,  in  which  also  the 
encroachment  was  upon  a  stranger.] 

Secondlyi  these  indosures  were  all  made  before  the  year 
1785,  and  two  of  them  before  the  year  1778.  Now,  by 
the  first  indorsement  on  the  lease,  made  in  1778,  the  lessee 
admitted  that  he  made  them  for  the  benefit  of  his  landlord; 
and  the  others  are  similarly  affected  by  the  second  indorse- 

(a)  1  Esp.  461.  (c)  1  Taimt.  20B. 

(h)  Id.  400.  (d)  6  C.  &  P.  610. 
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.1846.  menty  made  in  1785.  All  that  can  be  said  on  the  oth^* 
side  is,  that  no  rent  has  been  paid  in  respect  of  these 
indosuresy  and  that  the  defendant  has  therefore  acquired 
a  title  to  them  by  lapse  of  time.  {Aldersan,  B. — They 
have  become  part  of  the  ftrm:  non-payment  of  rent  is 
immaterial.]  Besides,  Dae  d.  Davy  y.  Oxenham  (a)  is  a 
dbtinct  authority  that  a  lessor  is  not  barred  by  omitting  to 
receive  rent  from  his  lessee  during  the  continuance  of  the 
lease.  With  respect  to  the  conveyance  by  Richard  Jones  to 
his  son,  that  was  not  delivered,  and  coidd  not  operate  to 
the  prejudice  of  his  lessor. 

Tawnsend,  for  the  defendant. — ^This  is  not  the  case  of  an 
annexation  to  the  farm ;  these  pieces  of  land  were  held  as  a 
separate  indosure.  It  is,  however,  still  vezata  qusestio  to 
whose  benefit  an  inclosure  made  by  a  tenant  shall  enure,  and 
the  question  has  never  been  fully  considered  in  banc.  The 
case  of  Doe  d.  Lewis  v.  Bees  is  very  shortly  reported ;  and 
there,  the  encroachment  being  upon  the  searcoast,  it  would  be 
presumed  to  belong  to  the  owner  of  the  adjacent  soil,  not 
to  the  lord  of  the  manor:  Lowe  v.  ChvettQiy  In  Doe  d. 
Colclouffh  V.  MuOmery  Lord  Kenyan  ruled,  that  an  encroach- 
ment by  the  tenant  on  the  waste  did  not  belong  to  his 
landlord,  and  is  reported  to  have  revolted  at  the  idea  that 
the  tenant  could  make  his  landlord  a  trespasser,  which  he 
said  would  unavoidably  be  the  case  if  the  latter  could 
recover  in  the  ejectment  [AUkrsonf  B. — The  answer  to 
that  is,  that  the  presumption  may  be  rebutted  by  the  repu- 
diation of  the  landlord,  as  well  as  by  the  acts  of  the 
tenant.]  In  Doe  d.  Challnor  v.  Davies,  agun,  TTiampson, 
B.,  expressed  a  similar  opinion.  Bryan  v.  Winwood  is  dis- 
tinguishable, because  there  the  landlord  of  the  farm  was 
also  the  owner  of  the  waste.  There  are  also  some  still 
more  recent  cases,  which  are  distinguishable  from  the  pre- 

(a)  7  M.  &  W.  131.  {h)  3  B.  &  AdoL  863. 
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sent.  In  Doe  d.  Lord  Dunraven  v.  fVilUams  {a)^  ae  in  1345. 
Bryan  v.  fVintoood,  the  lessor  of  the  plaintiff  was  the  lord 
of  the  manor.  In  Doe  d.  Harrison  v.  Murrell  (i),  the  en- 
croachment was  absolutely  annexed  to  the  farm.  No  diffi- 
culty exists  in  applying  the  principle  contended  for  on  the 
other  side,  where  the  lessor  is  also  the  owner  of  the  waste 
encroached  upon ;  then  the  landlord's  land  is  taken  for  the 
landlord's  benefit ;  but  there  is  no  reason  why  the  landlord 
should  have  the  benefit  of  an  encroachment  upon  a  strangerj 
when  he  has  no  interest  whatever  in  the  soil. 

But,  secondly,  there  are  facts  in  this  case  to  shew  that 
here  the  lessee  inclosed  for  his  own  benefit.  By  the  first 
indorsement  on  the  lease,  the  land  is  to  be  occupied  by  the 
lessee  and  his  executors^  which  distinguishes  it  from  freehold 
estate,  and  at  a  separate  rent.  [^Pollocky  C.  B. — It  is  a 
mere  mistake  in  using  the  word  ^'executors"  instead  of 
"heirs."  Alderson,  B. — Is  not  this  indorsement  really 
equivalent  to  saying — "  Memorandum,  I  have  inclosed  for 
the  benefit  of  my  landlord?"  Besides,  though  the  land  in- 
closed was  not  the  landlord's,  he  had  a  right  over  it,  and 
therefore  could  have  stopped  the  inclosure.  Bolfsy  B. — Any 
admission  which  the  tenant  makes  that  he  holds  for  a  term 
of  years  under  his  landlord  is  very  good  evidence  of  title.] 
At  all  events,  the  inclosure  made  after  the  first  indorse- 
ment did  not  pass  to  the  landlord,  by  reason  of  the  convey- 
ance of  1792,  which  was  made  for  a  valuable  consideration, 
before  the  execution  of  the  second  indorsement.  [Pollock, 
C.  B. — The  indorsement  operates  not  by  vf  bj  of  conveyance, 
but  by  way  of  admission.  Suppose  a  tenant  holds  pre- 
mises in  apparently  adverse  possession  for  eighteen  years, 
and  in  the  nineteenth  year  conveys  them  to  his  son,  and 
in  the  twentieth  attorns  to  his  landlord,  would  the  convey** 
ance  give  any  interest  to  the  son  ?  Alderson,  B. — Besides, 
the  case  finds  that  no  possession  followed  that  deed,  and  that 

(a)  7  C.  &  P.  332.  (b)  8  C.  &  P.  134. 

VOL.  XV.  S  S  M.  W. 
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I846i  therfe  is  no  proof  of  its  delivery.] — There  may  be  a  suffi- 
eient  delivery,  though  the  deed  remain  in  the  pdesesfflon  of 
the  grantor:  SheUorCs  case  (a).  Further,  the  second  in- 
dorsement merely  purports  to  be  a  surrender,  and  is  to  be 
read  as  such,  and  the  tenant  may  shew  that  it  was  not  a 
voluntary  one. 

Jertm  wad  not  called  upon  to  reply. 

Pollock,  C.  B. — I  think  the  plaintiff  is  entitled  to  our 
judgment.  If  there  had  been  no  indorsement  in  the  case, 
but  it  had  been  proved  that  the  landlord  had  asked  the 
tenant  what  he  was  doing,  and  he  had  answered,  '*  I  am 
making  these  inclosures  for  your  benefit,"  would  not  that 
•  have  been  sufficient? 

Aldbrson,  B. — The  presumption  of  law  being  that  the 
tenant  incloses  for  the  benefit  of  his  landlord,  it  is  for  the 
defendant  to  rebut  that  presumption.  Does  he  rebntit^  by 
shewing  a  secret  conveyamce  by  the  tenant  to  his  son, 
which  is  not  followed  by  possession?  All  the  public 
and  open  acts  which  appear  in  this  case  are  such  ss 
would  induce  the  landlord  to  suppose  that  the  presumption 
was  applicable;  and  the  conveyance  affords  no  answer 
to  it. 

RoLFE,  B.,  and  Platt,  B.,  concurred* 

Judgment  for  the  plaintiff. 
(«)  Cro.  Eliz.  7. 
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Steadman  V.  Arden.  June  IG. 

X  HIS  was  an  action  for  money  had  and  received,  brought  In  an  action  by 
bj  the  plaintiff,  who  was  an  allottee  of  shares  in  the  Dub-  railway  shares 
lin  and  Armagh  Bailway  Company,  against  a  director  of  JS^thepro-" 
the  company,  to  recover  back  the  amount  of  the  deposit  vifionai  com- 

*^     'f'  ^  mittee,  to  re- 

paid by  the  plaintiff  upon  his  shares,  on  the  ground  of  the  cover  back  his 

fulure  of  the  undertaking.     A  rule  had  been  obtained  on  c^rt  ordered 
the  part  of  the  plaintiff,  calling  upon  the  defendant  to  shew  ^  g^^^^;e 
(^MBe.  why  the  plaintiff  or  his  attorney  should  not  be  al-  an  inspection 

-  ,  ,  and  copy  of  the 

lowed  to  inspect  and  take  a  copy  of  the  subscribers'  agree-  sabscribers' 
ment  and  parliamentary  contract,  upon  an  affidavit  which  ^r^^e^ta^ 
stated  that  these  documents  were  signed  by  both  the  plain-  f®?^*"^''  T[^ 
tiff  and  the  defendant,  that  they  were  in  the  hands  of  the  tiff  and  the  de- 
solicitors  of  the  company,  and  that  an  inspection  of  them  signed,  and 
was  necessary  to  the  plaintiff  for  the  purpose  of  framing  his  J^e*  hM^of" 

Og^gl^  the  solicitors  of 

the  Company ; 
the  plaintiff's 

Bramwett  shewed  cause. — The  plaintiff  does  not  shew  by  l^^^  ^  iDspcc? 
his  affidavit  in  what  way  the  inspection  of  these  documents  ^^^^  ®'  ^^^ 

J  r  ^  was  necessary 

is  necessary  to  his  case,  and  it  is  difficult  to  see  how  it  can  to  him  for  the 
be  necessary  for  the  purpose  of  such  an  action  as  this.     It  framing  his 
would  seem  as  if  he  wishes  to  find  out  from  them  whether  he  a^^t  not 
really  has  a  cause  of  action  or  not.     [Alderson,  B. — He  is  »J«^«:  ^^^ 

•^  ^      ^  ^  they  were  not 

a  party  to  the  documents,  and  has  an  interest  in  them,  within  his 
Pollock^  C.  B. — The  subscribers'  agreement  is  the  contract  [rol. 
on  which  his  money  was  paid.  For  aught  we  know,  it  may 
contain  an  agreement,  that  if  the  directors  do  not  go  on 
with  the  undertaking,  they  will  return  the  money  on  a 
given  day.]  The  reason  for  which  an  inspection  of  the 
deed  is  sought  should  be  stated  in  the  affidavit :  the  purpose 
mentioned,  of  **  framing  the  plaintiff's  case,"  may  mean 
many  things.     [He  cited  Mai/or  of  Arundel  v.  Holmes  (a), 

(o)  8  DowL  P.  C.  118. 

ss2 
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1846^  good  health,  with  an  averment  that  the  said  declaration 
was  in  all  respects  true.  There  were  several  pleas  and 
issues  joined,  leaving  the  affirmative  on  the  defendant.  In 
particular,  the  second  plea  alleged  that  the  assured  ^'was 
at  the  time  of  making  the  policy  in  bad  health,"  and  con- 
cluded, as  in  this  case,  with  a  verification.  The  replication 
was,  that  he  ^'was  in  good  health,  as  in  the  declaration 
is  alleged,"  concluding  to  the  country.  Lord  Denman 
held  the  plaintiffs  entitled  to  begin,  on  the  ground  that 
theyliad  to  establish  that  which  is  the  very  condition  of  the 
insurance,  namely,  that  the  party  whose  life  was  insured 
was  in  good  health.  That  averment  required  to  be  proved, 
as  there  is  no  presumption  of  good  health,  and  the  plea 
merely  denied  the  declaration.  In  Ridgway  v.  JSwbank  (a), 
in  an  action  on  a  charter-party,  the  issues  were,  **  that  the 
defendant  did  furnish  sufficient  cargo,"  and  "  that  the  plain- 
tiff refused,  ailer  notice,  to  receive  the  cargo  offered,"  and 
the  plaintiff  was  held  entitled  to  begin.  The  plea  condoded 
to  the  country.  [Aldersarii  B. — The  mere  conclusion  of 
the  pica  does  not  afford  the  required  test.  It  should  be  re- 
membered, that  if  no  evidence  was  given  for  the  plaintifi^, 
the  defendant  would  be  entitled  to  the  verdict  without 
giving  any.]  The  rea^ns  given  in  the  judgment  of  the 
Court  of  Queen's  Bench,  in  Mercer  v.  WhalKJi),  apply 
strongly  here.  See  also  Sawell  v.  Champion  (c),  Stovers 
V.  Curling  (d)^  2  Marshall  on  Insurance, '775  ;  Com.  Dig. 
tit.  Pleader  (D.  1). 

Pollock,  C.  B. — ^I  am  of  opinion  that  the  rule  for  a  new 
trial  should  be  made  absolute.  The  policy  contained  a 
statement  or  declaration  by  the  assured,  that  certain  matters 
were  true,  and  the  validity  of  the  policy  depended  on  the 
truth  of  those  matters.     The  plaintiffs  averred,  in  the  count, 

(a)  2  M.  &  Rob.  217.  (c)  6  Ad.  &  £.  407. 

{b)  6  Q^  B.  458.  (d)  3  Bing.  N.  C.  865. 
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that  the  statement  or  declaration  made  by  the  assured  was  ^J?^ 
true.  I  think  that,  had  only  non-assumpsit  been  pleaded  in 
an  action  of  this  kind,  before  the  New  Kules,  the  plaintiffs 
must  have  given  some  evidence,  though  slight,  of  the  truth 
of  that  declaration  (a).  Now  the  object  of  the  New  Bules 
was,  to  give  specific  notice  of  that  which  it  is  intended  to 
rely  on  at  the  trial,  and  these  pleadings  are  subject  to  those 
rules.  The  plea,  in  substance,  negatives  one  of  the  state* 
ments  made  in  the  declaration  contained  in  the  policy ;  so 
that  the  defendant  might  have  taken  issue  by  concluding  to 
the  country,  instead  of  negativing  it  and  concluding  with  a 
verification.  But  that  does  not  alter  the  substance  of  the 
plea;  and  its  being  an  informal  traverse,  open  to  special  de- 
murrer, had  the  plaintiff  so  chosen  (i),  makes  no  substan- 
tial difference  as  to  the  right  to  begin.  The  plaintiffs  hav- 
ing alleged  in  their  count  a  statement  which  they  averred  to 
be  true,  and  which  was  in  substance  denied  to  be  so  by  the 
defendant,  it  appears  to  me  that  the  pluntiffs  were  bound 
to  give  some  evidence  of  the  truth  of  it.  Geach  v.  LigaU  (c) 
is  expressly  in  point  to  shew  that  the  pLuntiffs  ought 
to  have  begun  with  that  evidence,  unless  the  fact  in 
this  case,  that  the  traverse  in  the  plea  concluded  with 
a  verification  or  an  averment,  and  not  to  the  countiy, 
makes  any  such  difference  as  to  cast  the  onus  of  proof  on 
the  defendant  instead  of  the  plaintiffs.  And,  after  the  best 
consideration  I  can  give  to  the  question,  it  appears  to  me 
that  no  such  difference  is  made.  For  whether  the  issue  is 
taken  on  a  simple  traverse  in  the  plea,  or  by  de  injuria  replied 
to  a  like  traverse  pleaded  with  a  verification,  the  substance 
is  the  same;  and  the  plaintiffs,  having  stated  in  their  count 
matter  of  which  they  are  bound  to  ^ve  some  evidence,  and 
which  the  plea  does  not  admit,  have  a  right  to  begin.    The 


(a)  See  per  Lord  Ahinger^  3     M.  &  W.  05. 
M.  &  W.  610,  in  ffuckman  v.         (h)  2  Saund.  190,  n.  (5). 
Feniie;  and  Qeof^  v.  Ingall,  14         (c)  14  M.  &  W.  95. 
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1040.^       other  question  then  arises,  what  is  to  be  the  effect  of  that 
right  having  been  taken  from  the  plaintiffs  hj  the  learned 
judge  at  the  trial  ?    It  unhappily  still  remains  of  great  im- 
portance to  the  administration  of  justice  by  a  jury>  that 
the  right  to  be^  should  be  correctly  adjudicated  on ;  for 
all  who  are  conversant  with  those  trials  at  Nisi  PriuSy  la 
which  the  address  of  counsel  may  materially  affect  the  re- 
sult^  well  know  that  the  issue  'oflen  ultimately  depends  on 
the  decision  of  the  question,  which  party  has  a  right  to  be- 
gin.  And  in  such  cases,  the  erroneous  ruling  of  a  judge  cm 
that  subject  should  be  corrected  by  the  Court  in  banc. 
The  increasing  intelligence  of  juries  may,  ere  long,  raider 
motions  on  this  ground  needless;  but  we  cannot  yet  affirm 
that  any  erroneous  impressions  created  in  their  minda  in 
the  course  of  a  cause  can  be  easily  set  right  by  the  summing 
up  of  the  judge.     In  some  cases  the  right  to  begin  may 
properly  be  matter  for  the  judge's  discretion,  while  there 
are  others  in  which  it  is  of  the  utmost  importance  that  the 
suitor,  who,  in  point  of  practice,  has  the  right  to  he^n^ 
should  exercise  that  right  accordingly.     It  appears  to  me, 
that,  in  this  case,  the  plwitiffs  were  entitled  to  begin ;  but 
that,  by  miscarriage  at  Nisi  Prius,  they  were  deprived  of 
that  right;  and  we  think  it  possible  that  their  case  may 
have  been  injuriously  or  materially  affected  in  consequence. 
We  therefore  think  that  there  ought  to  be  a  neiy^  trials  in 
prder  that  they  may  fully  exercise  that  right. 

Aldersox,  B. — I  am  also  of  opinion,  on  the  wholie,  that 
this  rule  should  be  made  absolute.  The  plaintiffs'  declan^ 
tion  avers  the  truth  of  a  statement  or  declaration  made  by 
fixe  assured  to  the  insurance  office,  as  the  basis  of  the  con- 
tract with  them.  ThjB  plea,  in  truth,  raises  an  issue  w)uch 
amounts  to  no  more  than  this : — Whereas  you,  the^plaintifis, 
have  alleged  that  the  whole  of  this  statement  or  declaration 
to  the  insurance  office  is  true,  admitting  the  greater  part 
of  it  to  be  true,  I,  the  defendant,  put  you  to  prove  the 
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pmtii  of  tiiat  part  of  it  in  which  the  assured  alleged  that  he  1846. 
was  not,  at  the  time  this  assurance  was  effected,  afflicted 
with  rapture.  But  that  is  an  issue,  the  first  assertion  of 
which  was  made  by  the  plaintiffs.  The  defendant  has  con- 
tradicted what  the  plaintiffs  affirmed,  and  the  real  issue  is, 
whether  what  they  have  so  affirmed  is  trae.  If  it  be  true, 
it  is  fo|r  the  plaintiffs  to  prove  its  truth ;  so  that  the  only 
difficulty  in  the  case  has  arisen  from  the  manner  in  which 
the  defendant  has  pleaded,  by  concluding  with  a  veri- 
fication instead  of  to  the  country.  The  cose  of  Geach  v. 
Ingall  would  have  been  ezactiy  in  point,  had  the  plea  con- 
cluded to  the  country ;  and  I  do  not  think  that  the  mere 
form  of  the  issue  alters  the  matter,  as  the  substance  of  the 
plea  remains  tiie  same.  Availing  myself  of  RawVm  v. 
De9boTough  as  an  authority  for  looking  not  to  tiie  form 
but  the  substance  of  the  pleading,  in  determining  on  the 
right  to  begin,  I  think  that,  though  the  plea  concluded  with 
a  verification,  and  the  plaintiffs  took  issue  on  it  by  replying 
de  injuria,  the  proof  of  the  issue  is  in  truth  not  on  the  de- 
fendant, but  on  the  plaintiffs.  Then  the  plaintiffs  were 
entitied  to  begin  at  Nisi  Prius. 

Put  with  respect  to  the  other  point,  whether  we  ought 
to  grant  a  new  trial  on  the  ground  that  the  plaintiffs  were 
prevented  from  beginping,  I  have  had  much  doubt.  For 
though  I  agree  in  the  observations  of  the  Lord  Chief  Baron 
as  to  the  advantage  derived  in  some  cases  from  beginning, 
it  appears  to  me  that  a  larger  amount  of  proof  has  in  this 
case  been  thrown  on  the  defendant  than  there  ought  to  have 
been ;  for,  in  my  view  of  it,  all  he  was  bound  to  do  was  to 
shew  it  to  be  doubtful  whether  the  plaintiffs'  statement  to 
the  office  was  true ;  whereas  the  jury  was  here  called  on  to 
find  for  the  pLuntifIs,  unless  the  defendant  shewed  the  de- 
claration to  be  untrue ;  thus  giving  the  plaintiffii  a  greater 
advantage  than  it  appears  to  me  they  were  entitied  to* 
^et  they  complain  of  the  course  taken  at  the  trial,  on  the 


596  CASES  IN  THE  EXCHEQUER, 

1846^  ^  ground  that  that  advantageous  position  was  more  than 
counterbalanced  hj  losing  the  advantage  of  being  heard  hy 
their  counsel  at  the  beginning  and  the  end.  I  feel  much 
doubt  on  this  point;  for  if  juries  are  improving,  the  inter- 
vening stage  of  transitus  in  that  improvement  is  the  most 
dangerous  of  all.  Whilst  they  were  completely  uninformed, 
they  would  be  guided  by  the  judge's  opinion.  However, 
on  the  whole,  I  think  the  rule  must  be  absolute. 

RoLFE,  B. — I  am  of  the  same  opinion,  though  I  concur 
in  it  with  extreme  reluctance ;  for  I  consider  it  a  sort  of 
scandal  to  the  administration  of  justice  that  the  question  of 
the  right  to  begin  at  Nisi  Prius  should  ever  be  made  per 
se  a  ground  for  granting  a  new  trial  I  should  have 
thought  it  much  better  if  the  Courts  had  laid  down  some 
general  rule  that  the  discretion  of  the  judge  on  such  a 
point  should  be  conclusive;  for  if,  from  the  one  party 
beginning  instead  of  the  other,  or  from  other  causes,  the  ver- 
dict was  unsatisfactory  to  the  judge,  and  afterwards  to  the 
Court,  a  new  trial  would  then  be  granted.  It  seems  to  me, 
that  if  the  evidence  is  satisfactory,  there  is  no  more  ground 
for  granting  a  new  trial  because  the  plaintiff  begun  or  the 
defendant  begun,  than  because  the  cause  was  taken  late, 
when  every  one  was  tired,  or  for  many  other  like  reasons. 
But  that  is  merely  a  present  opinion  of  my  own ;  and  I 
must  say,  that,  where  the  proper  course  of  trial  has  not 
been  taken,  and  injustice  may  have  been  done  thereby,  the 
Court  is  bound  to  interfere.  Was  this,  then,  a  case  in 
which  the  plaintiffs  had  a  right  to  begin?  and  if  they  had 
that  right,  and  have  been  prevented  from  exercising  it, 
ought  this  Court  to  interfere  to  enforce  it  by  granting  a 
new  trial  ?  Though  I  at  first  doubted  whether  the  plain- 
tiffs were  entitled  to  begin,  the  argument  has  convinced  me 
that  they  were.  They  aver  in  their  declaration,  that  the 
statement  made  by  the  assured  to  the  office  was  true ;  and 
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the  policy  shews  that  the  truth  of  that  statement  was  a  1846. 
conditioii  precedent,  which  the  pltuntifFs  were  bound  to 
aver  and  make  out  by  evidence,  before  they  could  be  enti- 
tled to  recover.  By  averring  that  that  statement  was  truCj 
they  aver,  in  substance,  that  the  assured  had  not  been 
afflicted  with  spitting  of  blood,  rupture,  &c  Now  the  de- 
fendant's answer  is,  in  substance,  that  that  statement  was 
not  true,  for  that  he  had  had  rupture.  That,  I  apprehend, 
threw  the  right  or  onus  of  beginning  to  address  the  jury 
in  the  first  place  on  the  plaintiffs ;  and  if  so,  there  should 
be  a  new  trial ;  for  in  this  case,  the  contrary  course  which 
has  been  taken  may  very  probably  have  worked  some 
injustice  to  them. 

Platt,  B. — I  agree  that  there  ought  to  be  a  new  trial 
I  am  not  adverse  to  applications  of  this  nature ;  for  I  think 
it  of  the  last  importance  that  the  discretion  of  a  judge,  as 
exercised  at  Nisi  Prius,  should  be  most  extensively  re- 
vised by  the  superior  wisdom  of  the  Court  from  which  the 
record  emanates;  and  that  any  misdirection  of  his,  by  which 
injustice  is  worked,  whether  by  placing  a  party  in  an  un- 
fortunate position  from  not  having  his  case  properly  dis- 
cussed before  the  jury,  or  in  any  other  matter,  should  be 
equally  subject  to  the  jurisdiction  of  that  Court.  Person- 
ally, I  feel  great  satisfaction  in  knowing  that  whatever  I 
may  do  at  Nisi  Prius  is  open  to  revision  elsewhere.  The 
basis  of  this  action  is  the  truth  of  the  statement  made  to 
the  office ;  accordingly,  the  plaintiffs  aver  that  statement 
to  have  been  true.  The  defendant,  in  substance,  nega- 
tives that  averment,  and  puts  the  plaintiffs  to  prove  it  to  be 
true ;  thus  making  it  the  substantial  question  in  the  cause 
whether  the  statement  which  was  the  basis  of  the  con- 
tract was  true.  Where  real  damages  are  sought  to  be  re- 
covered at  Nisi  Prius,  every  one  of  any  experience  knows 
what  the  effect  of  the  first  and  last  word  is;  so  that>  as  the 
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1846. 


plaLatifib  were  entitled  to  begin,   but  did  not,  I  think  a 
new  trial  should  be  granted. 

Bule  absolute  accordingly  (a). 


(a)  See  Booth  t.  MillnSf  post. 


JuneB. 


In  an  action 
for  the  stipu- 
lated ^rice  of 
aspeafic 
diattd,  the  de- 
fendant pleaded 
Syment  into 
mrt  of  a  tnm 
which  the  plain- 
tiifs  took  out  in 
satisfaction  of 
thecanaeof 
action  i^-Heldf 
that  the  defend- 
ant in  that  ac- 
tion was  not 
estopped  there- 
by from  soing 
the  plaintiffs  for 
negligence  in 
theoonstmction 
of  the  chattel. 


RiGGE  V.  BuRBiDGE  and  Others. 

L/ASE.  The  declaration  stated,  that  the  plaintiff  t^a 
possessed  of  a  certain  dwelling-house,  situate  &c.,  and  was 
desirous  of  causing  to  be  erected  therein  a  certain  kitchen 
range ;  that  the  defendants,  being  manufacturers  of  kitcheii 
ranges,  were  employed  by  the  plaintiff  in  that  b&half,  and 
were  paid  by  him  in  that  behalf  the  sum  of  £42 ;  and 
tliat  it  became  and  was  the  duty  of  the  defendants  to  use 
due  and  proper  skill  in  the  constructing  of  the  stud  range. 
Breach,  that  the  defendants  did  not  use  due  and  proper 
skill,  &C.,  but,  on  the  contrary,  constructed  a  kitchen  range 
which  was  insufficient  and  improper  for  the  purpose,  &c 

Plea,  that  the  plaintiff  ought  not  to  be  admitted  to  allege 
that  the  defendants  did  not  use  due  and  proper  skill  in  con- 
structing the  said  range,  &c. ;  because  they  say,  that,  after 
the  Said  supposed  grievances  committed  by  the  defendants, 
as  in  the  declaration  mentioned,  the  now  defendants  com- 
menced an  action  against  the  now  plaintiff  for  constructing 
the  said  range,  and  for  the  price  thereof,  and  declared 
against  the  said  now  plaintiff  for  the  price  of  goods  sold  and 
delivered,  and  for  work  and  labour,  &c.  &c. ;  that  the  now 
plaintiff  pleaded  in  the  said  action  payment  into  court  of 
the  sum  of  £42,  which  sum  the  now  defendants  took  out 
of  court  in  full  satisfaction  of  the  damages  and  causes  of 
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action ;  that  th6  causes  of  action  in  tlie  said  declaration 
were  in  respect  of  the  price  and  value  of  the  same  kitchen 
range,  and  of  fixing  the  same,  whereof  the  plaintiff  hath  «  *•  ^ 
now  complained  that  the  defendants  did  not  use  due  and 
proper  skill  in  constructing  the  same :  wherefore  thej  pray 
judgment  if  the  plaintiff  ought  to  be  admitted  to  say  that 
the  defendants  did  not  use  due  and  proper  skill  in  construct- 
ing tiie  said  range.  The  dechration  proceeded  to  allege 
special  damage. 

Special  demurrer,  assigning  for  cause,  that  the  fact  of 
the  now  plaintiff  haying  paid  money  into  court,  in  the  said 
action  brought  by  the  now  defendants,  is  no  answer  to  the 
action  now  brought  by  the  plaintiff  for  want  of  reasonable 
care  in  making  and  erecting  tiie  said  range.  Joinder  in 
demurrer. 

Cleasby,  in  support  of  the  demurrer. — This  plea  is  an 
utter  misapplication  of  the  doctrine  of  estoppel.  How  can 
the  mere  fact  of  the  plaintiff's  having  paid  money  into 
court  in  a  former  action  for  the  price  of  this  article,  pre- 
vent him  from  bringing  an  action  for  special  damage,  for 
negligence  in  constructing  it?  The  plaintiff  coidd  not 
have  alleged  the  negligence  as  an  answer  to  that  action. 
— The  Court  then  called  upon 

CarrinfftoUf  contra. — This  plea  is  properly  pleaded  by 
way  of  estoppel.  The  correct  rule  on  this  subject  is  laid 
down  in  Mondel  v.  Steele  (a),  and  Thornton  v.  Place  (by 
According  to  those  cases,  the  plaintiff  was  entitled  to  de- 
duct in  the  former  action  the  sum  which  it  would  have 
cost  to  put  the  range  right.  Fisher  v.  Sdmuda  (c)  appears 
to  be  an  authority  for  the  proposition,  that  where  an  action 
has  been  brought  for  the  value  of  goods  supplied  at  a  stipu- 
lated price,  and  the  buyer  does  not,  cither  in  bar  of  the 

(a)  8  M.  &  W.  858.        (6)  1  M.  &  Rob.  218.        (e)  1  Campb.  190. 
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action  or  in  reduction  of  the  damages,  object  to  the  quality 
of  the  goods^  but  lets  the  seller  recover  a  verdict  ibr  the 
full  price  agreed  upon^  he  cannot  then  maintain  a  cross 
action  on  the  ground  of  the  goods  being  of  good  quality, 
or  unfit  for  the  purpose  for  which  they  were  ordered. — He 
cited  also  Famsworth  v.  Garrard  (a). 

Pollock,  C.  B. — The  plaintiff  is  clearly  entitled  to  oor 
judgment.  Unless  the  plea  amounts  to  an  estoppel*  it  is 
admitted  that  it  affords  no  answer  to  the  action ;  and  it  cer- 
tainly is  no  estoppeL 

Aldebson,  B. — ^I  am  of  the  same  opinion.  Formerly, 
when  an  action  was  brought  for  the  price  of  work  agreed  to 
be  done  at  a  stipulated  rate,  the  defendant  was  not  allowed 
to  make  any  deduction  from  that  stipulated  price  in  respect 
of  the  plaintiff's  having  fiuled  properly  to  perform  his  con- 
tract, but  was  driven  to  his  cross  action  for  the  breach  of  it 
In  this  respect  the  law  is  now  settled  otherwise  by  the 
case  of  Mondd  v.  Steele.  But  the  present  plaintiff  may 
maintain  an  action  against  the  defendants  for  negligence  in 
the  performance  of  the  work,  unless  his  defence  to  the  for- 
mer action,  for  the  price  of  the  goods,  had  been  to  shew 
that  the  work  and  goods  were  of  no  value  whatever  to  him. 
That  certtunly  was  not  the  case  here. 

BoLFE,  B. — I  am  of  the  same  opinion.  It  does  not  at 
all  appear  that  the  defence  of  the  present  plaintiff  to  the 
former  action,  for  the  price  of  these  goods,  included  the 
damage  sustained  by  him  for  the  improper  working  of  the 
range. 

Platt,  B. — ^The  plaintiff  paid  Into  court,  as  dcfen^nt 
in  the  former  action,  the  price  of  tlie  work  and  labour  and 

(a)  1  Campb.  38. 
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goods,  and  he  10  now  dearly  entitled  to  hia  remedy  against       iBie. 
the  then  phdntiffs  for  the  special  damage  which  he  has  sus- 
tained by  their  unskilful  erection  of  the  range. 

Judgment  for  the  plaintiff. 


Tabte  v.  Dabby  and  Another.  June  11. 

yj  ASE  for  distraining  the  plaintiff's  goods  for  an  alleged  on  the  28ih 
arrear  of  rent,  no  rent  being  due :  with  a  count  in  trover.  Sf  pj^ntiff/^' 
Plea,  not  guilty,  by  statute.  MdM^SSlJd 

At  the  trial,  before  Tindal,  C.  J.,  at  the  last  Warwick  into  an'agree- 
Assizes,  it  appeared  that  one  Robert  Mountain  had  been  wUti,  after 
tenant,  first  to  a  Mr.  Maybury,  since  deceased,  and  after-  ^/^^  [^^ 
wards  to  the  defendants,  who  were  the  executors  of  May-  to  defendwit  of 

a  bouaey  at  a 

bury,  of  a  messuage  and  premises  at  Westbromwich ;  and  rent  of  £2&  a 
that  on   the  28  th  October,  1843,  the  following  written  i^dtoietit 
agreement  was  entered  into  between  the  defendants,  Moun-  J^^^^^J^^oV 
tain,  and  the  plaintiff:—  y"r»  from  24th 

,*  A  I.  «^r.tiAi^<  June,  1844,  at 

"  An  agreement  entered  into  the  28th  day  of  October,  which  time  de. 
1843,  between  Kobert  Mountain,  of  Westbromwich,  of  [r^nentT"^ 
the  first  part ;  Thomas  Darby  and  William  Darby  (the  de-  ^'  ^~"»  ^» . 

*  -^  ^   ^  tenancy  on  his 

fendants),  both  of  Westbromwich  aforesaid,  of  the  second  pajing  au  rent 
part ;  and  James  Tarte  (the  plaintiff),  of  Birmingham,  pro-  .nd  to  accept^' 
vision-dealer,  of  the  third  part.  Whereas  the  said  Robert  ^^^^^ 
Mountain  holds  and  rents  of  and  under  the  said  Thomas  penod  at  the 

T\     t  1  -nT'i^'        T^     ,  -I      11.       1  laid  rent  of  jt20 

Darby  and  William  Darby,  a  messuage  or  dwelling-house,  a  year ;  M. 

agreed  to  let 
and  plaintiff  to  take  the  home,  from  the  date  of  the  agreement  to  the  24th  June  then  next,  at 
the  rent  of  Jb20  a  year ;  and  M.  agreed  to  find  all  materials,  eioept  lath,  to  put  up  a  partition- 
wall,  &c.,  plaintiff  finding  lath  and  labour.    And  plaintiff  agreed  to  take  the  house  of  defendant 
from  the  24th  June  at  the  rent  of  £*iO  a  year,  and  to  give  or  tale  six  months'  notice  to  quit  the 

Premises ;  and  defendant  agreed  to  exonerate  M.  from  his  tenancy  on  the  said  24th  June,  on 
if  paying  up  all  rent  due  to  that  time.  Immediately  after  the  execution  of  this  agreement,  M. 
let  plaintiff  into  possession  of  the  premises.  On  4th  March,  1844,  defendant  agreed  to  cell  the 
house  to  the  plaintiff,  but  this  agreement  was  not  carried  into  effect  i^Bild,  firtt,  that  tie  in- 
strument of  28th  October,  1843,  amounted  to  a  lea$e  of  the  prrmifes  by  defendant  to  plaintiff 
from  24th  June,  1844  {  secondly,  that  it  was  not  affected  by  the  subsequent  agreement  for  the 
sale  of  the  premises. 

VOL.  XV.  T  T  M.  W., 
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1846.        situate  at  Mares  Green,  in  Westbromwich,  with  the  out- 
^'^^g       buildings  theretOi  at  the  rent  of  £35  per  year,  payable 
«•  quarterly ;  and  whereas  the  said  fiobert  Mountain  hath 

agreed  with  the  said  James  Tarte  to  under-let  the  said 
house  and  premises  to  him  the  stud  James  Tarte,   £com 
Monday  next,  at  and  under  the  rent  of  £20  per  year,  until 
the  24th  day  of  June  next,  at  which  time  the  said  William 
and  Thomas  Darby  agree  to  exonerate  the  said  Robert 
Mountun  from  his  tenancy,  on  his  paying  all  rent  up  to 
the  said  24th  day  of  June  next,  and  to  accept  the  said 
James  Tarte  as  tenant  from  that  period,  at  the  said  rent  of 
£20  per  year,  payable  quarterly,  and  under  the  further 
provisions  hereinafter  mentioned.    Now  therefore  the  said 
fiobert  Mountain  agrees  to  let,  and  the  said  James  Tarte 
agrees  to  take,  the  said  premises  from  this  lime  till  the 
24th  day  of  June  next,  at  the  rent  of  £20  per  year,  free  of 
all  deductions,  the  said  rent  to  be  payable  quarterly,  and 
such  rent  to  commence  from  Monday  next,  a  proportionate 
rental  paid  on  the  25  th  day  of  December  next.    And  the 
siud  Robert  Mountain  agrees  to  find  all  materials,  except 
lath,  to  put  up  the  partition  wall,  and  make  good  the 
ceiling,  he  the  said  James  Tarte  finding  lath  and  labour. 
And  the  said  James  Tarte  agrees  to  take  of  the  said  Wil- 
liam Darby  and  Thomas  Darby  the  said  messuage  and 
premises,  from  the  said  24th  day  of  June  next,  at  the 
yearly  rent  of  £20  per  year,  payable  quarterly,  free  of  all 
deductions,  and  to  giye  or  take  six  months'  notice  pre- 
viously to  giving  up  the  said  premises.      And  the  asld 
Thomas  and  William  Darby  agree  to  exonerate  the  said 
Bobert  Mountain  from  his  tenancy  on  the  said  24th  day  of 
June  next,  on  his  paying  up  all  rent  due  to  that  time  afler 
the  rate  of  £25  per  year.    As  witness  the  hands  of  the 
said  parties : 

'^  Egbert  Mountain,  x  his  mark. 

William  Darby.  Thomas  Darby. 

James  Tarte," 
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Immodiately  after  tlie  ezeoutioii  of  this  agreement  ^1846. 
Mountain  let  the  plaintiff  into  poeaeadon  of  the  ptemisea. 
The  plaintiff  shortly  afterwards  applied  to  tiie  defendants 
for  the  purchase  of  theni)  and  the  following  agreement  was 
entered  into  for  that  purpose ;  whioh  was  proved  to  have 
been  signed  on  the  4th  of  Maroh,  1844: — 

"We,  the  undersigned,  executors  of  the  late  Mr.  Sfl- 
yanus  Maybury,  agree  to  sell  to  Mr.  Jatnes  Tarte  the  pro- 
perty now  occupied  by  him,  situate  at  Mares  Green,  in  the 
parish  of  Westbromwich,  in  the  county  of  Stafford,  for  the 
sum  of  £840.  The  aforesaid  executors  to  bear  the  expense 
of  the  title-deeds.  "  William  Darbt. 

Thobcas  Darbt." 

It  appeared  on  the  trial,  that  the  testator  Maybury  was 
only  the  mortgagee  for  an  unexpired  term  of  1000  years ; 
for  which  term  only,  therefore,  the  defendants  had  power 
to  sell  the  premises.  On  the  6th  of  April,  1844,  they  gave 
the  plaintiff  notice  of  this.  The  plaintiff  refused  to  accept 
a  conveyance  of  the  term,  and  called  upon  the  defendants  to 
perform  their  contract  of  sale  by  conveying  the  property  to 
him  absolutely :  and  he  continued  in  possession  of  the  pre- 
mises until  December  1845  refusing  to  pay  any  rent.  On 
the  20th  of  December,  the  defendants  levied  a  distress  on 
the  premises  for  £20,  a  yearns  rent  alleged  to  be  due  on 
the  24th  of  June  preceding.  It  appeared  that  Moun- 
tfun's  tenancy  had  been  regularly  determined  on  the  24th  of 
June,  1844,  by  a  notice  to  quit. 

Under  these  circumstances,  the  learned  Judge  was  of 
opinion  that  the  plaintiff,  from  Midsunmier  1844,  was 
tenant  from  year  to  year  of  the  premises  to  the  defendants ; 
and  under  his  direction  the  defendants  had  a  verdict,  leave 
being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict 
for  him  for  207.  10*. 

Li  Easter  term,  Humfrey  obtidned  a  rule  nisi  accord** 

ingly,  and  for  a  new  trial,  on  the  ground  of  misdirection ; 

against  which 

tt2 
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1846^  WhiUhurtt  now  shewed  cause. — ^The  ruling  of  the  learned 

Chief  Justice  was  correct.  The  instrument  of  the  28th  of 
October,  1843,  was  not  merelj  an  agreement  for  a  future 
lease,  but  an  actual  Ua$e  to  the  plaintiff,  to  come  into  ope- 
ration on  the  determination  of  Mountain's  tenancy,  on  die 
24th  of  June  following.  Until  that  period  he  was  either 
tenant  to  Mountain,  or  had  an  interesse  termini  in  the  pre- 
mises. The  defendants  were  therefore  in  a  position  which 
entitied  them  to  distnun,  unless  that  right  was  affected  by 
the  subsequent  agreement  for  the  purchase  of  the  premises 
by  the  plaintiff.  This  rule  was  moved  on  the  authority  of 
the  case  of  Dunk  v.  Hunter  (a),  which,  no  doubt,  estaUiahed 
the  principle  that  there  can  be  no  distress  unless  there  be  a 
contract  for  an  actual  demise,  at  a  specific  rent.  The  ques- 
tions therefore  are,  first,  was  this  instrument  a  contract 
for  an  actual  demise ;  and  secondly,  did  it  subsist  notwith- 
standing the  subsequent  agreement  to  sell  ?  The  principles 
applicable  to  the  first  of  these  questions  are  fully  stated  in 
the  recent  case  of  Curling  v.  Mills  {b).  It  is  there  laid 
down,  that  the  intention  of  the  parties  is  that  which  is  to  be 
looked  to ;  and  that,  where  there  is  an  instrument  whereby 
one  party  is  to  give  possession,  and  the  other  to  take  it, 
that  is  a  lease,  unless  it  can  be  clearly  collected  from  the 
instrument  itself,  that  it  is  merely  an  agreement  preparatoiy 
to  a  lease  to  be  afterwards  made.  Now  it  is  dear  from  tiie 
nature  and  terms  of  this  instrument,  that  it  was  intended 
finally  to  create  between  the  parties  the  relation  of  landlord 
and  tenant.  It  is  obyious  that  this  is  so  as  between  Moun- 
tain and  the  plaintiff;  and  Mountain,  in  pursuance  of  the 
previous  agreement  made  with  him,  is  to  be  exonerated 
from  his  tenancy  on  the  24th  of  June  following.  And  the 
plaintiff  agrees  immediately  to  do  work  upon  the  premises, 
which  he  certainly  would  not  do  witiiout  the  security  of  a 
present  demise.     The  amount  of  the  rent,  and  the  time  of 

^a)  6  B.  &  Aid.  322.  (b)  6  Man.  &  6. 182. 
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pAyment  of  it»  are  setded  by  the  instrument  itself.  It  was  ^1B46. 
clearly  intended  by  all  parties  to  operate  as  a  present  de- 
mise, from  the  24th  of  June  then  next,  the  defendants  re- 
taining the  right  of  distress  in  case  of  non-payment  by 
Mountiun  of  the  intermediate  rent,  but  the  commencement 
of  the  plaintiff's  tenancy  not  being  eondUUmal  upon  that 
payment.  If,  as  is  plain,  it  is  a  lease  from  Mountain, 
why  should  any  further  instrument  be  necessary  from  the 
defendants  ?  It  is  dear  all  the  parties  had  the  same  in," 
tenium. 

Secondly,  assuming  that  the  instrument  of  the  28th  of 
October,  1843,  amounted  to  a  lease,  it  was  not  affected  by 
the  subsequent  agreement  for  the  sale  of  the  premises.  The 
plaintiff  being  in  possession  of  the  premises  on  the  24th  of 
June,  he  then  became  possessed  of  the  term  to  all  intents  and 
purposes :  Bac  Abr.  Leases,  (M.) ;  Shep.  Touch.  304.  How 
could  that  term,  which  had  previously  passed  out  of  the 
lessor,  be  put  an  end  to  by  the  sale  of  the  premises  ?  That 
agreement  was  not  intended  by  either  party  to  defeat  the 
term,  nor  was  it  in  their  contemplation  that  there  should  be 
a  surrender  of  the  lease  in  case  the  sale  went  off.  Doe  d. 
Gray  v.  Stanion  (a)  is  precisely  in  point  as  to  this  part  of 
the  case.  It  will  be  said  on  the  other  side,  that  the  plaintiff, 
by  the  agreement  of  the  6th  of  March,  became  tenant  at 
win.  But  he  was  then  tenant  to  Mountain,  and  the  agree- 
ment dearly  could  not  put  an  end  to  that  term.  Then,  be- 
fore the  24th  of  June,  namely,  on  the  6th  of  April,  it  be- 
came known  to  both  parties,  that  the  defendants  had  not 
the  estate  they  were  supposed  to  have  contracted  to  sdl. 
Was  the  tenancy  put  an  end  to  then?  Clearly  not;  for 
the  term  had  vested  upon  entry.  [Platt^  B. — The  question 
is,  to  what  are  we  to  refer  the  entry  on  the  24ih  of  June?] 
The  law  refers  it  to  the  previous  lease,  if  it  be  one.  If  the 
defendants  could  not  distrain,  neither  could  they  maintain 

(a)  1  M.  &  W.  701. 
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1846.        ^^^^  i^d  oooupation,  and  the  premiaes  would  be  wholly  un- 
productive :  WinUrbMom  y.  Ingham  (a). 

Hun^frey^  contid. — The  inBtrument  of  28ih    Oetober, 
1843,  operated  only  as  au  agreement  for  a  future  leaae. 
The  defendants  agree  to  exonerate  Mountain  firom  hin  ten- 
ancy only  on  the  condition  of  his  paying  the  rent  up  to  the 
24th  of  Junes  which  shews  they  did  not  intend  it  as  a 
present  lease  to  the  plaintiff.     He  entered  ae  tenant  to 
Mountain ;  then,  before  that  tenancy  determined,  came  the 
agreement  for  the  purchase,  which,  perhaps,  made  him  ten- 
ant at  wUl ;  but  at  no  time  was  he  in  as  tenant  fix>ni  year  to 
year  to  the  defendants.    The  case  of  Doe  d.  Gray  v.  Sfa- 
ntofli  shews,  that  a  jiarty  who  enters  into  premises  under  an 
agreement  for  the  purchase  of  them,  is  only  a  tenant  at 
will.     The  defendants  have  contracted  to  make  a  good 
title  to  the  premises  in  fee;   they  cannot  now  take  ad- 
vantage of  their  own  default,  and  say  the  plaintiff  ia  only 
their  yearly  tenant.     [Pollock,  C.  B. — Doe  d.   Grajf  v. 
Sianian  is  a  direct  authority  against  you  as  to  this  point.] 
Then  the  remaining  question  is,  whether  this  instrument  is 
an  actual  lease  or  not   IPoUoch^  C.  B.— If  it  is  a  lease  as  re- 
gards Mountain,  which  it  is  dear  it  is,  can  anybody  imagiae 
that  it  is  not  a  lease  as  regards  the  defendants  ?] 

Fbb  Curiam  (A). — The  instrument  is  dearly  a  lease ;  and 
if  BO,  Doe  d.  Gray  v.  Stamon  is  a  direct  authority  that  it 
was  not  avoided  by  the  subsequent  agreement  of  purchase. 

Bule  dlschaiged. 
(a)  10  Jur.  4,  d.  B.        (5)  PoUoci,  C.  B.,  Rolfe,  B.,  and  PbUt,  B. 
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1846. 
DaAKS  v.   FiCKFOBD,  Jm$  10, 

A  RULE  had  been  obtsdned,  calling  upon  the  plidntiff  to  Where  a  de- 
shew  cause  why  the  verdict  obtained  by  him  on  the  trial  of  d?r*tS^LJJ  to ' 
this  cause  should  not  be  set  aside,  on  the  ground  that  due  J?^«  "^°';*  "®- 
notice  of  trial  had  not  been  given.     It  appeared  that,  on  necettary,  it 
the  7th  of  April,  the  defendant  obtained  an  order  for  fur-  pkiniifftoshew 
ther  time  to  plead,  on  the  terms  (amongst  others)  of  taking  of"J^*^ 
short  notice  of  trial,  if  necessary.     On  the  17th  another  notice  than  the 
order  was  obtained  for  further  time  to  plead,  and  the  de-  And  wbeie  the 
fendant  not  having  pleaded  accordingly,  the  plaintiff  on  ing^undcr  such 
the  23rd  signed  judgment,  which  judgment^  on  the  28th,  *?[?^''.J  j*i. 
was  set  aside  on  payment  of  costs.     On  the  1st  of  May  vered  a  repli- 
the  defendant  pleaded;   on  the  14th  a  replication  was  HthofMaj, 
deHvered;  on  the  16th  the  plaintiff  served  a  demand  of  ^^^^^^'^^^^ 
rejoinder;  on  the  19th  he  gave  notice  of  abandoning  his  doned,  and  de- 
replication,  and  delivered  a  fresh  replication,  with  a  similiter  with  the  simtii- 
added  thereto*     On  the  21st  an  order  was  obtained  by  the  the  2i8t  ob^'^ 
plaintiff  to  try  before  the  sheriff,  and  on  the  23rd  the  issue  ^^^^^^ 
was  delivered,  with  notice  of  trial  for  the  28th ;  on  which  the  sheriff;  on 
day,  the  defendant  not  appearing,  the  cause  was  taken  as  an  vered  the  iisne 
undefended  one,  and  the  plaintiff  obtained  a  verdict  triidfofthc**^ 

28th ;  and  on 
the  latter  daj 

Chamock  now  shewed  cause  against  the  above  rule. —  tried  the  caaw 
The  order  of  the  7th  of  April,  whereby  the  defendant  was  and  obtained  a 
bound  to  take  short  notice  of  trial,  if  necessary,  was  never  J^'^^  aert 
vacated,  and  therefore  remained  in  force  on  the  23rd  of  "ide  with 
May.    The  effect  of  it  was,  that  the  defendant  should  take  ground  that  the 
short  notice  of  trial,  if  necessary,  whenever  the  order  to  try  Sad"tiine  to 
should  be  obtwned.     \Aldersan,  B.— That  part  of  the  order  «*'•  the  ordi- 

f,  ,  -  nary  notice. 

was  all  wiped  away  by  your  judgment]  When  the  judg- 
ment was  set  aside,  the  parties  were  remitted  to  their  for- 
mer position,  and  the  pluntiff  was  to  give  such  notice 
whenever  the  cause  was  ripe  for  trial.  [Alder^on,  B. — The 
defendant  is  to  take  short  notice  of  trial,  if  necessary.    How 
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could  it  be  neoessaiy,  upon  a  plea  delivered  on  the  let  of 
May,  for  a  trial  on  the  28th?]  The  order  for  trial  was  not 
made  until  the  2l8t  [AldersoUf  B. — You  might  have 
obtained  it  before.  You  are  to  make  out  the  neeessiiy  of 
short  notice  of  trial.]  Chamock  cited  Lush's  I^nictioe,  p. 
398 ;  and  Dignam  v.  JBjbation{a). 


Aldebson,  B. — A  defendant  is  not  bound,  under  such 
an  order  as  this,  to  take  short  notice  of  trial,  if  the  plaintiff 
can  give  him  the  ordinary  notice ;  that  is,  imless  he  ia  on- 
able  to  give  it  using  reasonable  diligence.    Here  issue  was 
really  joined  on  the  14th,  on  which  day  the  plaintiff  deli- 
vered his  replication ;  at  all  events,  the  parties  were  fully  at 
issue  on  the  19th,  and  the  plaintiff  might  on  the  20th  have 
given  the  ordinary  eight  days*  notice ;  or  if  he  was  real!/ 
unable  to  do  that,  which  does  not  appear  to  have  been  the 
case,  he  might  have  obtained  the  order  to  try  before  the 
sheriff,  with  the  terms  that  the  defendant  should  take  short 
notice  of  trial    The  rule  must  be  absolute,  and  with  costs. 


The  other  Barons  concurring, 


Rule  absolute,  with  costs. 


(a)  3  M.  &  W.  431. 


Junt  12. 

A  writ  of  difl- 
tringM  maj 
issue  within  a 
reasonable  time 
after  the  expi- 
ration of  four 
months  from 
the  issuing  of 
the  writ  of 
iummona. 


Peyton  and  Another  v.  Wood. 

XlUMFBEY  had  obtained  a  rule,  calling  upon  the  plain- 
tiff to  shew  cause  why  the  writ  of  distringas  issued  in  this 
cause  should  not  be  set  aside,  on  the  ground  that  it  had 
issued  more  than  four  months  after  the  issuing  of  the  writ 
of  summons.  The  writ  of  summons  issued  3rd  November, 
1845 ;  the  distringas  was  obtained  29th  April,  1846. 
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Bamtt  shefred  cause. — ^It  is  obvious  that  a  writ  of  distrin-  1846. 
gas  may  issue  more  than  four  months  after  the  issuing  of 
the  writ  of  summons;  for  the  plaintiff  has  the  whole  of  the 
last  day  of  the  four  months  in  whidi  to  serve  the  writ  of 
summons.  And  Norman  v.  Winter  {a),  Bromage  v.  Bay  (ft), 
and  Pearee  v.  Swain  (c),  are  all  authorities  that  it  may. 

Humfirey,  contra. — Abbott  v.  Kelly  {d)^  and  Lemon  v. 
Lemon  {e)j  are  express  authorities^  that  a  distringas  issued 
after  the  expiration  of  the  writ  of  summons  is  irregular. 
If,  indeed,  a  contmuing  writ  of  summons  have  subsequently 
issued,  the  distringas  may  be  founded  upon  that.  In  Not" 
man  v.  Whiter  there  was  an  alias  and  pluries  writ  of  sum- 
mons; in  Pearee  v.  Swam  there  was  an  alias.  [Akkrson,  B. 
— But  the  distringas  was  founded  upon  the  original  writ  of 
summons.] 

Pollock,  C.  B. — The  cases  relied  on  by  Mr.  Humfrey 
are  overruled  by  Norman  v.  Winter^  or  at  all  events  by 
Pearee  v.  Swain.  When  the  four  months  have  elapsed,  it 
becomes  a  question  for  the  discretion  of  the  Court,  whether 
the  distringas  has  issued  within  a  reasonable  time  afterwards. 

Aldebsok,  B. — It  is  impossible  to  get  over  the  fact,  that 
the  writ  of  summons  may  be  served  on  the  last  day  of  the 
four  months. 

BoLFE,  B. — The  third  secUon  of  the  Uniformity  of  Pro- 
cess Act  is  entirely  silent  as  to  the  time  within  which  a 
distringas  may  issue. 

Bule  discharged,  with  costs. 

(a)  6  Bing.  N.  C.  278.  (d)  3  Bing.  N.  C.  478. 

(b)  9  Dowl.  P.  C.  559.  (#)  2  Scott,  506. 
(t)  7  M.  &  W.  543. 
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1846. 

'^''^^^'  Thompson  v.  Gk)BDON. 

fo^Vd^f^Snt  liULE  had  been  obteinecl,  caUing  upon  Mr.  R.  F. 

in  a  caase  in  Long,  an  attorney,  (but  not  of  this  Court),  to  shew  cause 
signed  an  un-  why  he  should  not  pay  over  to  the  plaintiff,  pursuant  to  his 
whiS^b^f  in  undertaking,  the  sum  of  69/.  10*.  6rf.,  being  the  amount  of 
consideration     the  debt  and  costs  in  this  action.     The  pliuntiff  sued  the 

oftheplaintiri    ,«,.,.     ^  ,  ^ 

agreeing  to  deiendant  m  this  Court,  on  a  promissory  note  for  53iL  5^. ; 
tbn^  the^^'  *°^  ^"  ^^  proposal  of  Mr.  Long,  who  was  the  attorney  for 
un^^took  t^  ^^  defendant,  the  plaintiff  accepted  a  judge's  order  for  pay- 
make  an  ar-  ment  by  the  defendant  of  the  debt  and  costs,  amounting  to 
him  respecting  S^'-  10«*  6^*9  upon  whioh  order  final  judgment  was  signed 

Se  debtTd  ^"^  '^^  ^*y^  1^^^-  *^'-  ^^^"g  ^^^^  8ent  to  the  plaintiff  the 
costs,  prior  to    fbllowincT  letter : — 

the  defendant's  ® 

being  dis-  ^^  Sir, 

charged  from  Yourself  t?.  Gordou. 

pnson  on  other 

detainers;  or,  ^^  Li  Consideration  of  your  agreeing  to  suspend  execution 

the  plaintiff's  upou  this  judgment,  I  hereby  undertake  to  make  an  arrange- 

?he  tS^*offer^  ment  with  you  respecting  the  payment  of  the  debt  and  costs 

ed,  to  inform  prior  to  Mr.  Gordon  beinfir  dischai^ed  from  prison  luder 

him  in  sufficient   f.  _       .  .       i  /. 

time  of  the  de>  his  present  detainers;  or,  m  the  event  of  your  not  agreemg 

tended  dis-"  ^  ^®  terms  offered  by  me,  to  inform  you  in  sufficient  time 

charge,  80  that  gf  Mr.  Gordon's  intended  discharge,  so  that  you  may  not 

might  not  be  bo  deprived  of  your  power  of  lodging  a  detainer  against 

deprived  of  his    i..      .      ^i  .         ^.  v  i  •  /•xi_« 

power  of  lodg.    him  in  this  action.     Your  reply,  approvmg  ot  this  arrange- 

r^lt^tT-  °»«°t.  wiU  oblige. 

Held,  that  this  "  I  am,  Su-,  yours  truly, 

rorder™  king  "  RoB^'  ^DRNIS  LoNO." 

as  the  Court 

could  enforce         The  plaintiff  sent  a  reply,  signifying  his  assent  to  this 

summariiTy  in> 

asmuch  as  thej  proposal,  aud  accordingly  forbore  to  charge  the  defendant 

conld  not  mea-   •  .•  \_  j»ij.c  •  /•  ^   a1 

sure  the  dama-  ^^  execution,  who  was  discharged  from  pnson  a  tew  months 
r*th"**^^     afterwards.     Mr,  Long,  however,  made  no  arrangement  or 

performance  of  offer  of  arrangement  with  the  plaintiff  for  payment  of  the 

]•• 

Semble,  the  Court  has  power  to  enforce  the  performance  by  an  attorney  of  an  undertaldng 
given  by  him  as  attorney  in  a  cause  in  this  Court,  though  he  be  not  an  attoniey  on  the  roll  of 
this  Court. 
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debt  and  costs,  nor  was  the  plaintiiF  apprised  of  the  defend-        184^ 
ant's  discharge  until  January,  1846.  tI^^^k 


Peieridafff  dieted  oause. — First,  Mr.  Long  not  being  an 
attorney  of  this  Court,  the  undertaking  cannot  be  enforced 
agwist  him  here.  In  S/iarp  v.  Hawker  (a),  the  Court  of 
Common  Pleas  refused  to  interfere  to  compel  an  attorney 
to  pay  oyer  money  which  he  had  received  as  attorney  in  an 
action  brought  in  that  Court,  as  he  was  not  an  attorney  in 
the  Common  Pleas.  [Alderson,  B. — He  has  signed  an 
undertaking  as  attorney  in  the  cause  in  this  Court.  Has  he 
not  thereby  given  us  jurisdiction  ?  We  cannot  allow  him 
to  practise  in  this  Court  without  authority,  and  then  throw 
off  his  responsibility.]  Secondly,  here  is  no  engagement 
to  pay  over  money,  but  merely  to  make  an  arrangement,  or 
furnish  information.  The  Court  has  no  means  of  measuring 
the  damages  sustained  by  the  non-performance  of  it* 

T.  Jones,  contrk. — The  Court  will  interfere  to  compel 
the  attorney  substantially  to  perform  his  undertaking,  by 
paying  over  the  debt  and  costs,  which  have  been  lost  alto- 
gether by  his  non-performance  of  it. 

Per  Curiam. — This  is  merely  an  engagement,  either  to 
offer  some  terms  of  settlement,  or,  if  the  plaintiff  does  not 
agree  to  them,  to  give  him  information  when  the  party  is 
about  to  be  discharged  from  prison:  it  is  not  an  engage- 
ment to  pay.  It  is  clearly  the  subject  of  an  action  only ; 
the  Court  have  no  means  of  ascertaining  what  is  the  amount 
of  damage  received  by  the  plaintiff.  He  may  bring  his 
action,  and  then  the  jury  will  say  how  much  the  custody  of 
the  debtor  was  worth, — ^perhaps  it  was  the  whole  debt, 
perhaps  nothing. 

Rule  discharged,  without  costs, 
(a)  3  Bing.  N.  C.  66. 


V. 

GoftDON. 
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1846. 

jme  12.  Ex  parte  Foulkbs. 

Under  the  8  &  JuITSH  had  obtained  a  writ  of  habeas  corpus,  to  bring  up 

I  Til'  «rt^^'  *^®  ^^^  ^^  Thomas  Foulkes,  a  prisoner  in  the  custody  of 

xDMj  be  impri-  the  keeper  of  the  debtors'  prison  in  the  county  of  Surrey,  in 

payment  of  a  Order  to  his  being  discharged,  on  the  ground  of  the  iuTaf- 

ceeding^jl20,  lidity  of  the  order  of  conunittaL    It  appearred  that  he 

doe  upon  a  \^^  jj^^  confined,  (rince  the  8ih  of  June,  in  Horsemonger- 

judgment,  aU 

thoagh  the  lane  Graol,  which  is  the  only  common  debtors'  prison  for 
ori^Xr'cx-  the  county  of  Surrey,  under  a  warrant  or  order  of  com- 
"^A  ww^nt  of  ^^^^  fron^  *^^«  Palace  Court  at  Westminster,  of  which  the 
commitment      following  is  a  copy  :— 

under  that  act, 

by  the  judge  of  « In  the  Court  of  her  Majesty's  Palace  at  Westminster, 
Court,  ordered  an  inferior  court  for  the  recovery  of  debts.  At  a  court 
l^t*sho^^r^*  held  the  20th  day  of  February,  a.d.  1846,  at  the  Court 
committed  for    House,  Westminster,  within  the  jurisdiction  of  the  Court. 

the  term  of  •*      , 

twenty  days  to  Whereas  Thomas  Foulkes,  at  the  time  of  the  application 
gaoi^herrin  for  ^T^'^  granting  the  summons  hereafter  mentioned,  was, 
debtort  under    ^^^  ^^^  jg  indebted  to  James  Hollick  Davis  in  the  sum  of 

judgment  and 

in  execution  of  At  10^.,  and  uo  more,  besides  costs  of  the  suit;,  amounting 

couAs^ofjus.  to  6h  6s.,  by  virtue  of  a  judgment  obtained  in  her  Majes- 

^ii^^the  *y'^  ^^^^  ^^  Exchequer  of  Pleas  at  Westminster,  on  the 

county  of  Sur-  gth  day  of  November,  a.d.  1845,     And  whereas  the  said 

rey ;  and  waa 

diiected  to  H.  Jamcs  Hollick  Davis  did,  on  the  14th  day  of  February  m 

of  u^'^add^^^  this  present  year,  obtain  a  summons  irom  this  Court,  in  the 

court,  and  to  f^^jj  prescribed  by  an  act  for  the  better  securing  the  pay- 

the  debtora'  mcut  of  small  debts,  passed  in  the  session  of  Parliament 

mei^oned,  for  held  in  the  eighth  and  ninth  years  of  the  reign  of  her  present 

Surw  r  and^  M*j^*y>  ^^^  ^P^^  ^^  application  by  him  in  writing  aooord- 

the  defendant  j^cr  to  the  form  given  by  the  said  act ;  and  the  said  Thomas 

was  impriaoned       »  i        .  i»  .  ,  . ,   , 

under  it  in  Foulkcs,  at  the  time  of  granting  such  sununons,  resided 
lanrcaoT,        ftud  wss,  and  now  resides  and  is  within  the  jurisdiction  of 

being  the  only 

debtora'  priaon  for  the  county  of  Surrey. 

Held,  first,  that  the  warrant  waa  properly  directed  to  and  eieented  by  H.  H.,  notwithftand* 
ing  a.  IS  of  the  act,  safing  the  right  of  the  high  bailiff  of  Weatminster  to  the  execution  of  pro- 
cesa ;  secondly,  that  the  twenty  days'  imvriaonment  began  to  run  from  the  time  of  the  defend- 
ant's being  actuaUy  lodged  in  priaon  under  the  warrant;  and  thirdly,  that  the  place  of  impri* 
sonment  was  sufficiently  designated  in  tiie  warrant. 
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the  Court ;  by  which  Bummons  the  said  Thomas  Foulkes  J[^^ 
was  required  to  appear  before  this  Court  at  the  Court  Ez  parte 
House  aforesaid  this  day.  And  whereas  the  said  Thomas 
Foulkes  hath  been  duly  served  with  the  said  summons 
within  the  jurisdiction  of  this  Court,  but  he  hath  not  at- 
tended as  required  by  the  said  summonsi  and  hath  not 
alleged  a  suffident  excuse  for  not  attending.  Now  I  do 
therefore  order^  that  the  said  Thomas  Foulkes  shall  be  com- 
mitted for  the  term  of  twenty  days  to  the  common  gaol, 
wherein  debtors  under  judgment  and  in  execution  of  the 
superior  courts  of  justice  may  be  confined  within  the 
county  of  Surrey,  in  which  the  said  Thomas  Foulkes  is 
now  residing. 

'*  William  Corbie,  barrister-at-hiw  and  judge  of 
the  said  Court,  from  the  time  the  said  sum- 
mons was  applied  for  to  the  present  time. 

<'  To  Henry  Henrick,  an  officer  of  the  said  court,  and  to 
the  Keeper  of  the  Debtors'  Prison  (above  mentioned)  for 
the  county  of  Surrey •** 

Lu$h  now  moved  that  the  prisoner  be  discharged  out  of 
custody. — First,  the  warrant  is  bad  for  omitting  to  state 
that  the  defendant  is  indebted  in  respect  of  a  debt  which 
originally  did  not  exceed  £20.  The  stat  7  &  8  Vict 
c.  96,  s.  57,  took  away  the  right  of  arrest  on  final  process 
in  cases  where  'Hhe  sum  recovered  by  the  action"  did 
not  exceed  £20;  and  when  the  stat  8  &  9  Vict,  c  127, 
s.  I,  gave  the  power  of  commitment  in  cases  where  "  any 
person  is,  or  shall  be,  indebted  to  any  other  in  a  sum  not 
exceeding  £20,  besides  costs  of  suit,  by  force  of  any  judg- 
ment obtained,  or  of  any  order  for  the  payment  thereof,  or 
of  any  costs  in  any  court,"  it  must  be  considered  to 
have  conferred  the  power  in  the  same  coses  only  from  which 
the  former  statute  had  taken  away  the  right  of  arrest, 
namely,  cases  where  the  judgment  debt  originally  did  not 
exceed  £20.  The  two  statutes  ore  in  pori  materift.  Here, 
however,  it  is  quite  consistent  with  the  language  of  the 
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1846.  warrant  of  commitment  that  the  earn  of  4/.  10#.  mentioned 
Er  parte  ^^  ^^  ^^7  ^^^^  ^^°  ^®  balanoe  of  a  larger  smn  of  JCIOO. 
FouLKBB.  Where  the  debt  due  by  force  of  the  judgment  oiiginaUj 
exceeded  £20,  the  party  is  still  liable  to  be  taken  on  a  ca. 
sa.  issuing  out  of  the  superior  courts ;  he  ought  not^  there* 
fore,  in  such  case  to  be  liable  to  commitment  in  exeoution 
under  this  act  by  an  inferior  court. 

Secondly,  under  the  13th  section  of  the  8  &  9  Vict. 
c.  127,  the  execution  of  this  process  belonged  to  the  high 
bailiff  of  Westminster,  and  the  judge  of  the  Palace  Conrt 
had  no  authority  to  delegate  it  to  one  of  his  own  offlcers. 
That  section  expressly  enacts,  that,  ''until  Parliament  shall 
otherwise  direct,  the  execution  of  all  process  issuing  out 
of  any  of  the  last-mentioned  courts,  [t.  e.,  inter  alia,  in- 
ferior courts  of  record  for  the  recovery  of  debts],  the  juris- 
diction of  which  shall  include  the  city  and  liberty  of  West- 
minster, or  any  part  thereof,  shall  belong  to  the  high  bailiffi 
of  Westminster." 

Thirdly,  the  warrant  is  bad  for  not  specifying  distinctly 
the  gaol  in  which  the  party  was  to  be  imprisoned,  and  not 
being  directed  to  the  keeper  of  that  gaol.  It  only  directs 
that  the  party  shall  be  committed  for  twenty  days  **  to  the 
common  gaol  wherein  debtors  under  judgment  and  in  exe- 
cution of  the  superior  courts  of  justice  may  be  confined 
within  the  county  of  Surrey,*^  and  the  direction  is  merely 
''to  the  keeper  of  the  debtors' prison  (above  mentioned)  for 
the  county  of  Surrey.*'  This  is  altogether  uncertain  and 
informal.  [/%r  Ctinam. — It  appears  that  Horsemonger- 
lane  gaol  is  the  only  debtors'  prison  in  the  county  of 
Surrey.] 

Fourtiily,  the  warrant  does  not  state  from  what  day  the 
twenty  days'  imprisonment  is  to  be  computed.  It  is  dated 
on  the  20th  of  February  last,  and  the  party  is  still  (on  the 
12th  of  June)  a  prisoner  under  it.  [^Aldersarif  B. — Surely 
the  imprisonment  is  to  be  computed  from  the  day  when  the 
party  is  lodged  in  gaol  under  the  warrant.]  That  ought  to 
be  expressed  in  the  commitment 
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Fifthly,  the  warrant  ought  to  have  stated,  in  abcordanoe         1846. 
with  the  third  section  of  the  act,  that  the  defendant  was  to      ETparte 
be  imprisoned  for  the  term  therein  mentioned,  or  until  he      Foulkbs. 
should  be  duly  discharged  by  order  of  the  Court    In  its 
present  form,  it  would  seem  to  authorize  his  detention  for 
the  whole  twenty  days,  though  he  may  have  paid  the  debt 
and  costs  the  day  after  his  committal  (a). 

Pollock*  C.  B. — I  am  of  opinion  that  the  prisoner  is 
not  entitled  to  his  discharge  on  any  of  the  grounds  which 
have  been  stated.  With  respect  to  the  first  and  principal 
point  in  this  case,  I  am  of  opinion  that  the  8  &  B  Vict, 
c.  127,  8. 1,  was  intended  to  apply  to  all  judgment  debts  not 
exceeding  the  sum  of  £20,  whether  the  debt  originally  ex- 
ceeded that  amount  or  not.  That  is  the  obvious  gram^ 
matical  construction  of  the  words  of  the  act  of  Parliament» 
and  I  see  no  reason  for  limiting  tlieir  effect.  Then  as  to 
the  aigument  that  the  execution  of  the  warrant  belongs  to 
the  high  bailiff,  the  2nd  section  of  the  act  enacts,  that 
"  every  bailiff  or  messenger  to  whom  any  such  order  shall  be 
issuedf  or  who  shall  be  acting  as  an  officer  of  the  high  bailiff  of 
Westminster  or  of  Southwark,  in  the  execution  of  any  such 
order  to  such  high  bailiff,  shall  be  thereupon  empowered  to 
take  the  body  of  the  person  against  whom  such  order  shall 
be  made,  and  all  constables  and  other  peace  officers  within 
their  several  jurisdictions  shall  aid  in  the  execution  of  every 
such  order."  Then  comes  the  Idth  section,  the  object  of 
which  was  to  preserve  the  privileges  of  the  high  bailiff; 
but,  reading  that  section  together  with  the  second,  it  is 
clear  that  it  was  not  intended  to  prevent  other  officers  of 
the  courts,  to  whom  the  process  might  be  directed,  from 
executing  it  within  the  city  and  liberty  of  Westminster. 

Aldbrson,  B. — I  entertain  no  doubt  that  a  party  may 

(a)  The  learned  connsel  also     but  the  Court  amended  the  re- 
took some  formal  objections  to     tarn  instanter. 
the  return  to  the  habeas  corpus. 
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184fi.        lawfully  be  committed  and  detained  in  coBtody^  under  this 
Ezrarte      *^**  ^^^  *  judgment  debt  not  exceeding  £20,  although  the 
FouLKBii.     sum  due  upon  the  judgment  may  originally  have  exceeded 
that  amount.    This  appears  to  me  to  be  plain  fiona  the  words 
of  the  first  section,  wUdi  authorizes  the  impiisonment  of  any 
person  who  ''shall  be  indebted  in  a  sum  not  exceeding;  £20, 
besides  costs  of  suit,  by  force  of  any  judgment  obtained," 
&C.  Here  the  party  is  committed  for  non-payment  of  a  debt 
not  exceeding  £20,  that  is  to  say,  4t  10s.,  due  from  him 
by  virtue  of  a  judgment  obtiuned  in  this  Court     And  this 
construction  leads  to  no  absurdity.    The  intention  of  the 
l^slature  was  to  give  a  Umited  ca«  sa.,  in  all  cases  where 
the  amount  of  the  judgment-debt  did  not  exceed  £20.    The 
next  question  is,  whether  the  process  has  been  executed  by 
the  proper  officer.     I  am  of  opinion  that,  under  the  second 
section,  the  process  was  properly  executed  by  the  officer  of 
the  Court  who  is  spedfied  in  it,  and  to  whom  it  is  directed 
by  name.    The  object  of  the  ISth  section  was  merely  to 
preserve  the  privileges  of  the  high  bailiffs  of  Westminster 
and  Southwark,  but  not  to  give  to  them  the  exclusive  right 
to  the  execution  of  process  within  those  jurisdictions.    Then 
with  respect  to  the  place  of  the  imprisonment,  the  defend- 
ant is  committed  to  the  common  gaol  for  debtors  in  the 
county  of  Surrey,  and  it  appears  that  there  is  but  one 
common  gaol  for  debtors  in  that  county,  namely,  that  in 
which  the  prisoner  has  been  confined.    And  as  to  the 
duration  of  the  imprisonment,  I  think  it  is  clear  that  it 
begins  to  run  from  the  day  on  which  the  prisoner  was 
actually  lodged  in  the  gaol,  namely,  the  8ih  of  June ;  he 
will,  therefore,  be  entitled  to  his  dischaxge  on  the  28th. 

BoLFB,  B. — I  am  of  the  same  opinion.  Witii  respect 
to  the  objection,  that  it  ought  to  have  been  stated  in  the 
warrant  from  what  day  the  imprisonment  was  to  b^n,  I 
think  the  act  of  Parliament  sufficiently  expresses  that  it  is 
to  date  from  the  time  of  the  debtor  being  lodged  in  gaoL 
It  would  be  impossible  to  fix  a  date  in  all  cases,  because  it 


TBINITT  TBBM5  9  VICT.  617 


FOULKVS. 


could  not  be  known  beforehand  how  long  it  might  be  before  ^^^* 
the  party  was  apprehended.  Then  with  respect  to  the  Ex  parte 
amount  of  the  debt,  the  words  of  the  first  section  are  clear 
and  express.  It  begins  by  reciting^  ''  that  it  is  expedient 
and  just  to  give  creditors  a  further  remedy  for  the  recovery 
of  debts  due  to  them ;"  and  then  it  gives  the  power  of  im- 
prisonment in  the  case  of  any  person  who  shall  be  indebted 
in  a  sum  not  exceeding  £20,  besides  costs  of  suit,  by  force 
of  any  judgment  Those  words  are  very  dear,  and  authorize 
the  imprisonment  of  the  defendant,  for  he  was  indebted  in 
a  sum  under  £20  by  force  of  a  judgment. 

Platt,  B.— I  own  I  was  at  first  a  good  deal  struck  by 
the  argument  drawn  from  a  comparison  of  the  enactments 
of  the  7  &  8  Vict  c.  96,  s.  57,  and  the  8  &  9  Vict  c.  127, 
&  1 ;  but  I  am  now  satisfied  that  the  argument  is  not  sus- 
tainable, and  that  if  the  legislature  had  had  the  limited 
object  contended  for  by  Mr.  Lush,  they  would  have  used 
the  words  of  the  former  act,  and  given  the  power  of  com- 
mitment only  where  the  sum  recovered  in  the  action  did  not 

exceed  the  sum  of  £20. 

Prisoner  remanded. 


The  Dean  and  Chapter  of  Ely  v.  Cash.  June  12. 

1  HE  following  case  was  sent  by  the  Lord  Chancellor  for  The  Limitation 
the  opinion  of  this  Court  wm.\*cf  27 

King  Henry  the  Eighth,  by  letters  patent,  dated  &c.,  Jj^*  en«cte, 
granted  to  the  Dean  and  Chapter  of  Ely,  and  their  suces-  shall brbgan 
sors,  the  manor,  rectory,  and  parsonage  of  Lakenheath,  in  c^^^f  ^y  i^^ 
the  county  of  JSuffolk,  and  all  tithes,  oblations,  &c,  there-  ^^J^'^adw 

iitkn)  but 
within  twenty  years  next  after  the  right  to  bring  snch  action  has  accrned  to  him,  or  some  per- 
son through  whom  he  claims  i-^Held^  that  this  statute  does  not  operate  to  prerent  the  tithe- 
owner  from  recovering  tithes  om  ehatteU  from  the  occupier,  although  none  had  been  set  out  for 
twenty  yean ;  but  tliat  it  is  confined  to  cases  where  there  are  two  parties,  each  claiming  an 
adverse  etfo/e  hi  the  tithes. 

VOL.  XV.  U  U  M.  W. 
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1846.        unto  belonging;  by  virtue  whereof  the  said  Dean  and 
Dean&ciiapter  Chapter  have  ever  since  been^  and  still  areb  seised  in  fee  of 
of  Ely        ^^  ^^  rectory,  &c.    Within  the  parish  of  Lakenheath 
Cash.        there  is  a  large  tract  of  land,  called   Lakenheath   Fen, 
which  was  formerly  unindosed  and  common.    In  the  reiga 
of  Charles  the  First,  an  act  of  Parliament  was  passed,  under 
which  Lakenheath  Fen  was  partially  drained,  inclosed,  and 
allotted.    Li  the  8  Geo.  3,  an  act  of  Parliament  was  paiww?d 
for  draining  lands  in  Lakenheath,  under  which  the  drainage 
of  Lakenheath  Fen  was  improved,  by  means  whereof  the 
fen,  which  had  previously  titheable  things  of  very  inoon* 
siderable  value,  was  brought  into  a  state  of  cultivation,  and 
about  fifty  years  ago  produced  titheable  matters  of  oon- 
nderable  value,  the  tithes  of  which  were  rectorial  tithes. 
The  defendant,  firom  December  1837,  to  June  1841,  oocu^ 
pied  land  in  Lakenheath  Fen,  and  yearly  took  therefrom 
titheable  produce,  the  tithes  whereof  were  rectorial  and 
prsDdial,  without  setting  out  or  paying  the  tithes  of  the  said 
titheable  matters.  Li  January,  1840,  the  Dean  and  Chapter 
instituted  a  suit  in  Chancery  against  the  defendant,  to  re- 
cover the  value  of  the  said  tithes.    The  right  and  title  of 
the  Dean  and  Chapter  of  Ely  to  the  tithes  of  Lakenheath 
Fen  did  not  first  accrue  to  them  within  twenty  years  next 
before  the  said  suit ;  the  said  Dean  and  Chapter  were  not 
in  possession  or  receipt  of  the  profits  of  such  tithes  at  any 
time  within  twenty  years  next  before  the  said  suit;  nor 
was  any  acknowledgment  of  their  title  to  the  tithes  ^ven 
to  them,  or  their  agent,  in  writing,  signed  by  the  said  de- 
fendant, or  by  any  other  person  in  possession  or  receipt 
of  the  profits  of  the  said  tithes,  at  any  time  within  twenty 
years  next  before  the  said  suit    In  opposition  to  the  claim 
of  the  Dean  and  Chapter,  the  defendant  relied  upon  and 
pleaded  the  3  &  4  WllL  4,  c.  27,  an  act  for  the  limitation 
of  actions  relating  to  real  property,  and  averred,  that  the 
right  of  the  Dean  and  Chapter  to  bring  an  action  or  suit 
to  recover  the  said  tithes,  if  any,  did  not  first  accrue  to 
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them^  or  to  any  peraon  through  whom  they  claim^  within         1846.  . 
twenty  yearo  next  before  the  said  suit;  and  that  neither  ©canat Chapter 
theys  nor  any  persons  through  whom  they  daim,  had,  in        <>'  ^^^ 
respect  of  the  estate  or  interest  therein  claimed  by  them.        Cash. 
been  in  possesdon  or  receipt  of  the  profits  of  the  said  tithes 
within  twenty  years  next  before  the  said  suit;  and  that  no 
acknowledgment  of  their  title  to  the  said  tithes  had  been 
given  to  them,  or  their  agents,  in  writing,  signed  by  the 
defendant,  or  by  any  other  person  in  possession,  or  in  re- 
ceipt of  the  profits  of  the  said  tithes,  within  twenty  years 
next  before  the  said  suit.    For  the  purposes  of  this  case, 
it  is  to  be  assumed  that,  but  for  the  provisions  of  the  act  of 
die  3  ft  4  Will.  4,  c.  27,  the  Dean  and  Chapter  irf*  Ely,  aa 
rectors  of  the  rectory  and  parish  of  Lakenheath  aforesaid, 
were  entitled  to  the  tithes  of  all  the  several  titheable  mat- 
ters and  things  which  have  been  taken  by  the  defisndant  as 
aforesaid. 

The  said  plea  having  come  on  for  argument  before  the 
Master  of  the  Bolls, his  Lordship  allowed  the  same;  and  the 
plaintifi*  having  appealed  firom  his  dedsion  to  the  Lord 
Chancellor,  the  latter  directed  that  a  case  should  be  sub- 
mitted to  the  Barons  of  the  Exchequer  for  their  opinion,  on 
the  following  question :— Whether,  in  an  action  of  debt  on 
the  2  &  3  Edw.  6,  a  13,  the  plaintifis,  notwithstanding  the 
statute  of  3  &  4  WilL  4^  c.  27,  are  entitled  to  recover  fi^om 
the  defendant  treble  the  value  of  the  praedial  tithes  claimed 
by  the  Dean  and  Chapter  of  Ely  in  the  said  suit. 

The  case  was  argued  on  the  Ist  of  June,  by 

Martin^  for  the  plaintifis. — The  question  to  be  decided  in 
this  case  turns  on  tiie  construction  to  be  put  upon  the  Limi- 
tation Act,  3  &  4  WilL  4,  c.  27,  as  applicable  to  tithes. 
The  first  section  (the  interpretation  clause)  enacts,  that 
the  word  ''land'*  shall  extend  to  manors,  messuages,  and  all 
other  corporeal  hereditaments  whatsoever,  and  also  to  tithes. 

uu2 
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^  38A6.  ^      Then,  by  sect.  2,  no  person  shall  make  any  entry  or  dis- 
Dean&Chi^ter  tress,  or  bring  an  action  to  recover  any  land  or  renty  but 
^^  within  twenty  years  next  after  the  time  at  which  the  li^t 

C^BB*        to  make  such  entry  or  distress,  or  to  bring  such  action^  first 
accrued  to  him,  or  to  some  person  through  whom  he  daims. 
The  statute,  therefore,  obviously  affects  tithes,  as  an  estate 
or  interest  in  the  land,  and  not  as  a  chatteL    In  Com.  Dig., 
Dismes  (A),  tithes  are  defined  to  be  ''  an  ecclesiastical  in- 
heritance,  coUateral  to  the  land,  and  properly  due  to  an 
ecclesiastical  person."    And  the  stat.  32  Hen.  8,  c.  7,  s.  7, 
while  it  gave  to  the  temporal  courts  the  right  of  recovering 
tithes  in  the  same  manner  as  hmd,  reserved  to  the  spliitoal 
courts  the  right  of  adjudicating  upon  titiies  which  should 
not  be  set  out,  and  offerings,  which  are  mere  diattels. 
Tithes  are  an  interest  for  which  ejectment  may  be  brought: 
Baldtoin  v.   Wine  (a).  Camel  y.   Clavering  (&)•     But  tiiis 
question  is,  in  truth,  already  determined  by  the  case  o{ 
Grant  y.  EUis  (c),  in  which  this  Court  held,  that  the  word 
renty  which  in  the  statute  is  coupled  with  landj  meant  there- 
in an  estate  or  interest  in  a  rent,  and  did  not  apply  to 
rents  reserved  on  ordinary  leases ;  the  word  '^  recover,"  in 
the  second  section,  meaning  the  same  thing  as  ^'  obtain  pos- 
session or  seisin  of."  Applying  the  same  principle  to  tithes, 
which  are,  for  the  purpose  of  the  act,  included  in  the  word 
'*  land,"  the  statute  is  plainly  confined  to  the  estate  in  the 
tithes,  and  does  not  apply  to  the  tithes  taken — ^the  chattel 
itself,  which  is  tiie  produce  of  that  estate. 

Watsany  for  the  defendant. — The  stat.  3  &  4  WilL  4,  c. 
27,  was  passed  for  the  express  purpose  of  quieting  the 
possession  of  lands,  and  of  all  interests  in  and  charges  upoo 
lands;  and  its  enactments  ought,  for  this  purpose,  to  be 

(a)    Cro.  Car.  901 ;  Sir  W.         (h)  2  Lord  Raym.  789. 
Jones,  321.  (c)  9  M.  &  W.  113. 
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held  to  apply  to  all  cafles  where  there  has  not  been  a  per-  1846. 
ception  of  tithes  for  twenty  years.  Suppose  the  tithe-  DemftChapier 
owner  had  not  been  in  the  receipt  of  the  tithes  for  twenty  ^  ^^ 
yearsy  and  in  the  twenty-first  year  they  were  not  set  out.  Cash. 
can  it  be  said  that  an  ejectment  would  lie  for  them? 
[AUersanf  B. — ^Where  the  tenant  has  not  set  out  the  tithes 
for  twenty  years,  how  can  he  be  said  to  be  in  possession  of 
them  ?  In  such  a  case,  nobody  can  be  said  to  be  in  pos- 
sesion of  the  tithes.]  Where  a  rent  is  charged  upon  land, 
the  estate  in  it  is  extinguished  by  non-receipt  of  the  rent 
for  twenty-years:  James  v.  Salter  (a).  The  interest  in 
titiies  is  of  the  same  nature.  {^Aldersan,  B. — The  diflGicully 
is,  how  has  the  defendant  dispossessed  the  Dean  and  Chapter? 
If  the  tithe  was  not  set  out  as  a  chattel,  it  did  not  exist  at 
all,  and  the  defendant  could  not  be  in  poesesdion  of  it.] 
The  principle  of  the  statute  is,  that  there  must  be  apercep- 
tion  of  the  tithe  by  the  tithe-owner  within  twenty  years, 
otherwise  it  is  a  bar.  [^AldersoUf  B, — The  effect  of  your 
argument  is,  that  tithes  as  chattels  may  now  be  recovered 
in  an  action  for  nineteen  years,  although  before  the  statute 
the  period  of  limitation  was  six  years  only.] 

Martin  was  heard  in  reply. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  deliyered  by 

Alderson,  B. — In  this  case  we  'shall  certify  our  opinion 
to  the  Lord  Chancellor,  that,  in  an  action  of  debt  on  the 
Stat.  2  &  3  £dw.  6,  c.  13,  the  plaintiffs,  notwithstanding  the 
Stat  3  &  4  Will.  4,  c.  27,  are  entitied  to  recover  from  the 
defendant  treble  the  value  of  the  prsadial  tithes  chdmed  by 
the  Dean  and  Chapter  of  Ely,  in  the  suit  instituted  by 
them.  We  think  this  question  concluded  by  the  authority 
of  the  decision  of  this  Court  in  Cfrant  v.  EUis,  as  to  rent 

(a)  3  Bing.  N.  C.  544. 
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1846.        In  that  case,  we  construed  tbe  word  ''rent,"  in  liie  3  &  4 
Den&Chtpter  ^^-  ^»  ^'  ^^>  8.  2,  as  oonfined  to  cases  where  an  estate  in 
of  Ely       the  rent  is  claimed,  and  where  the  defendant  seta  up  an  ad- 
Cash.        verse  possession  of  the  rent  itself  for  twenty  years,  as  an 
answer  to  the  plaintiff's  dainu     There,  as  here,  the  word 
''  rent "  had  an  ambignous  meaning,  being  either  the  estate 
in  the  rent,  or  the  rent  reserved  under  a  lease ;  and  we 
held,  that  in  this  section  it  was  confined  to  the  former 
meaning  alone,  and  that  a  mere  non-receipt  of  rent,  under 
a  lease  for  more  than  twenty  years,  did  not  deprive  the 
lessor  of  his  right  to  rent  under  the  lease.     Here,  by  the 
interpretation  clause,  it  is  provided  that  the  word  Icand  in- 
cludes tithes.    But  ''tithes"  is,  like  rent,  ambiguous;  it 
may  mean  dther  the  estate  in  the  tithes,  or  it  may  mean  the 
chattel  itself,  the  fiuits  of  the  estate.  We  find  it,  however, 
included  in  the  word  "  land ;"  and  no  one  doubts  that  the 
word  "land,"  in  its  proper  sense,  applies  only  to  cases  in 
which  there  are  two  persons,  each  claiming  an  estate  in  the 
land  adverse  to  the  other.    We  therefore  think  we  ought 
to  confine  the  operation  of  the  section  to  cases  where  there 
are  two  parties,  each  claiming  an  adverse  estate  in  the 
tithes.     Therefore  a  person  who  has  received  no  tithes  hi 
twenty  years  cannot  recover  the  possession  of  them  fix)m 
another  who  has  for  twenty  years  received  those  tithes  firom 
the  terretenant.     This  construction  reconciles  the  3  &  4 
WilL  4,  c  27,  8.  2,  with  Lord  TenterdetCs  act  for  Morten- 
ing  the  time  of  prescription  in  such  cases,  and  for  limiting 
it,  in  the  case  of  tithes,  to  a  period  of  sixty  years,  and  three 
incumbencies;  for  Lord  Tenterden^s  act  clearly  applies  to 
the  tithes  as  a  chattel,  and  provides  a  limitation  to  protect 
the  terretenant  in  his  prescriptive  mode  of  rendering  them 
to  the  clergyman  or  titheholder.     It  is  very  improbable 
that  the  legislature  could  have  intended  sub  silentio  to  haye 
repealed  so  important  and  well-considered  an  act,  so  recentlj 
passed ;   but  no  doubt  the  Master  of  the  Rolls  was  quite 
right  in  holding,  if  he  thought  the  later  act  clearly  incon- 
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Bistent  with  the  former,  that  it  was  a  repeal  of  it,  on  the        1846, 
principle,  that  leges  posteriores  priores  contrarias  abrogaat  Dewi&Cha  ter 
But  we  think  he  did  not  give  sufficient  weight  to  this        of  Ely 
consequence,  as  an  aigoment  for  doubting  whether  his        Cabh. 
construction  of  the  3  &  4  "WilL  4,  a  27,  s*  2,  was  corxect 
Our  construction,  which  we  think  the  more  reasonable  one, 
has  the  additional  advantage  of  reconciling  both  acts,  and 
of  removing  what  would  otherwise  seem  an  apparent  neg- 
lect and  carelessness  on  the  part  of  the  legislature. 

Our  certificate  will  therefore  be,  for  these  reasons,  in 
favour  of  the  plaintiffs. 

Certificate  accordingly. 


Doe  d.  Stace  and  Another  v.  Wheeler.  j-un^  5. 

XjJECTMENT  for  {Nremises  at  Adiford,  in  ^  county  of  Two  of  thne 
Kent.  The  only  demise  was  in  the  names  of  both  the  ^^^^ 
lessors  of  the  phuntiff,  doted  the  14th  of  March,  1841.   At  h^^/^^>^ 

r^  '  '  testator  in 

the  trial,  before  CoUman,  J.,  at  the  last  assizes  for  the  ejectment,  on  a 
county  of  Kent,  it  appeared  that  the  pisintiffi  sued  as  the 
executors  of  the  will  of  WilUara  Stace,  who  was  the  sur- 
viving awdgnee  of  a  mortgage  term  of  500  years  in  the 
premises,  created  in  the  year  1767.  WiUiam  Stace  died 
in  the  year  1841,  having  by  his  will  appointed  the  lessors 
of  the  plaintiff,  William  Harvey  Staoe  and  Thomas  Davis, 
and  his  daughter  Mary  Stace,  his  executors  and  executrix ; 
and  probate  was  granted  to  the  lessors  of  the  plaintiff, 
power  for  the  like  grant  being  reserved  to  Mary  Stace, 
the  executrix. 

It  was  contended  for  the  defendant,  that  the  two  lessors 
of  the  phuntiff,  there  being  a  third  executor,  could  not  re- 
cover the  possession  of  the  premises  on  a  joint  demise.  The 


Whbblke* 


'624  CASES  IN  THE  EXCHEQUBB, 

1846.        learned  Judge  reserved  the  pointy  and  the  plaintiff  had  a 
verdict. 


In  Easter  Term,  Peacock  obtained  a  role  nisi  to  enter  a 
nonsuit,  pursuant  to  leave  for  that  purpose  reserved  at  the 
trial     He  dted  Doe  d.  Pooh  v.  Erringtcn  (a). 

Fortescue  (with  whom  was  ChanneUt  Serjt.)  now  shewed 
cause. — The  two  lessors  of  the  plaintiff  have  a  right  to  re- 
cover the  premises  in  ejectment.  The  estate  of  executors 
is  a  peculiar  one;  it  is  not  analogous  to  that  of  joint- 
tenants,  who  are  for  most  purposes  seised  per  my  et  per 
tout,  I.  e.  per  my  only  for  their  own  portions ;  but  each 
executor  has  the  whole  estate :  Com.  Dig.,  Administration 
(B.  12) ;  Herbert  v.  IHgoU  (&).  Eachf  therefore,  may  part 
with  the  whole  by  his  demise;  and  that  being  so,  tlie 
two  executors  cannot,  by  their  demise,  ^ve  less  than  the 
whole.  It  is  laid  down  in  Bac.  Abr.,  Executors  and  Ad- 
ministrators, (D)  1,  that,  '^  K  a  man  appoints  several  ex- 
ecutors, they  are  esteemed  in  law  but  as  one  person,  repre- 
senting the  testator,  and  therefore  the  acts  done  by  any  one 
of  them  which  relate  either  to  the  delivery,  gift,  sale,  pay- 
ment, possession,  or  release  of  the  testator's  goods,  are 
deemed  the  acts  of  all,  for  they  have  a  joint  and  entire  au- 
thority over  the  whole."  ....**  And  for  this  reason 
it  is  holden,  that  if  one  executor  grants  or  releases  his  in- 
terest in  the  testator's  estate  to  the  other,  nothing  passes 
thereby,  because  each  was  possessed  of  the  whole  before." 
The  same  doctrine  is  laid  down  more  fully  in  Godolphin's 
Orphan's  Legacy,  p.  184,  and  in  Wentworth  on  Executors, 
p.  211.  If  this  were  an  action  by  the  lessors,  instead  of  the 
lessee,  it  might  equally  (subject  to  a  plea  in  abatement  for 
nonjoinder  of  the  third)  be  maintained.  In  Dyer,  23  a,  it 
is  stated  that  the  question  arose,  *^  If  two  executors  have  a 

(a)  1  Ad.  &  £.  760.  (b)  2  C.  &  M.  384. 
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term^  and  one  grants  to  a  stranger  all  that  belongs  to  him,  1846* 
how  much  of  the  term  shall  pass?  and  the  Court  thought, 
that  all  the  whole  term  passed,  inasmuch  as  each  of  them 
has  an  entire  authority  and  interest  in  the  term  as  exe- 
cutor; but  of  other  joint-tenants  of  a  term  it  is  other- 
wise; so  there  is  a  diversity." — He  cited  also  2  Soil.  Abr. 
924,  (O),  and  Nation  v.  Tozer  (a),  and  was  then  stopped 
by  the  Court,  who  called  upon 

Peacock,  in  support  of  the  rule. — The  demise  to  the  no- 
minal plaintiff  must  be  stated  according  to  its  legal  effect ; 
and  on  a  demise  by  two  of  three  executors,  the  estate  would 
not  pass  from  them  jointly*  Although  the  whole  estate 
passes  from  ecLch,  John  Doe  cannot  declare  on  a  joint  de- 
mise. When  two  executors  join  in  a  lease,  each  passes  all 
that  he  has,  therefore  each  passes  the  whole ;  consequently 
the  two  do  not  pass  the  whole.  \_Alderson,  B. — We  see 
that  John  Doe  gets  the  entirety,  which  is  all  we  want  to 
ascertain.]  But  not  Jrom  the  two;  each  passes  the  whole, 
and  no  joint  interest  comes  from  the  two.  ^Bolfe,  B.— 
Suppose  the  two  actually  demised,  how  would  you  describe 
the  demise  according  to  its  legal  effect?  and  how  would 
your  objection  be  obviated  if  all  three  joined  ?]  Because 
the  whole  three  have  a  joint  estate :  each  has  the  whole,  and 
the  whole  have  the  whole*  It  is  like  the  case  of  a  joint  and 
several  bond ;  the  obligee  may  sue  all  the  obligors  jointly, 
or  any  one  of  them  separately,  but  not  two  out  of  three 
jointly.  [Alderson,  B. — Because  they  never  agreed  that  he 
should  do  sa  But  here,  what  is  true  of  all  is  true  of  each. 
It  is  different  from  the  case  of  joint-tenants ;  each  has  the 
whole,  and  there  are  not  many  wholes,  but  one  whole. 
Pollocky  C.  B. — If  the  three  are  one,  why  are  the  two  more 
than  one  ?  The  conclusion  from  all  the  cases  is,  that  the 
estate  of  executors  is  different  in  this  respect  from  that  of 

(a)  IC,  M.,&R.  172. 


628  CASES  IN  THB  EXCHEQTTEB, 

1846.  the  management  or  control  of  the  said  wharf^  or  the  moor- 
ing or  stationing  of  ships  or  vessels  at  and  alongrade  the 
same^  for  the  purpose  of  using  the  same,  in  manner  and 
form,  &C. ;  fourthly,  a  denial  of  the  defendant's  possession 
of  the  wharf;  fifthly,  a  denial  of  his  havmg  phiced  the 
woodwork  at  or  upon  the  bottom  of  the  river,  as  in  the 
declaration  mentioned ;  and  lastly,  a  denial  of  notice. — On 
all  these  pleas  issues  were  joined. 

At  the  trial,  before  JPlaU,  B.,  at  the  London  sittings  in 
last  Easter  term,  it  appeared  that  the  defendant  was  a 
general  wharfinger,  and  was  the  lessee  of  Davis's  whari^ 
Southwark,  which  has  a  frontage  of  about  two  hundred  and 
fifty  feet.     One  end  of  the  wharf^  of  about  thirty  feet 
frontage,  was  used  by  a  Mr.  Pope,  a  coal-merchant<,  who 
paid  the  defendant  a  yearly  rent  of  £250,  and  was  separated 
by  a  deal  partition  from  the  rest  of  the  wharf.     The  plain- 
tiff's vessel,  the  brig  ^'  Isis,"  was  consigned  by  him  firom 
Sunderland  to  Pope,  laden  with  coals ;  and  on  her  arrival 
in  the  Thames,  on  the  1st  of  April,  1845,  she  was  placed 
in  the  berth  allotted  to  Pope's  vessels.     A  few  days  after- 
wards, after  she  had  partially  discharged  her  cargo,  in  mov- 
ing her  from  the  position  she  occupied  for  the  purpose  of 
enabling  another  vessel,  which  was  in  an  inner  tier,  to  leave 
the  wharf,  under  the  management  of  a  person  of  the  name 
of  Sym,  who  was  employed  by  the  defendant  to  attend 
upon  the  vessels  at  the  wharf,  to  point  out  the  positions 
they  should  take,  and  to  direct  any  necessary  changes  in 
their  position,  the  wind  at  the  time  blowing  strongly  up 
the  river,  the  vessel  struck  against  a  partition  or  jetty  of 
piles,  which  had  been  constructed  by  tiie  defendant  to  sup- 
port the  ground  adjoining  his  wharf,  and  tiiereby  damaged 
her  keel.     It  was  for  this  damage  that  the  present  action 
was  brought.     It  appeared  in  evidence  that  Sym  was  not 
paid  anything  for  this  service  by  Pope,  but  that  he  received 
a  fee  of  2s.  6cf.  from  the  master  of  each  vessel  consigned  to 
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and  discharged  by  Pope.    Pope's  men  did  not  at  all  inter-        1846. 
fere  with  the  mooring  of  the  craft  under  Sym's  direction. 

The  learned  Judge,  in  summing  up,  told  the  jury,  that, 
upon  the  first  issue,  the  question  for  their  consideration 
was,  whether  Sym,  in  controlling  the  vessels,  acted  as  the 
servant  of  the  defendant;  and  that  if  he  did,  and  it  was 
within  the  scope  of  his  authority  to  regulate  the  mooring 
and  stationing  of  the  vessels,  the  defendant  was  liable  for 
his  negligence.  As  to  the  second  issue,  he  told  them  that 
the  reward  therein  mentioned  meant  a  reward  to  the  de- 
fendant from  the  plaintiff;  but  that  if  the  management  of 
the  whole  wharf  was  in  the  defendant,  and  the  vessel  was 
alongside  for  the  purpose  of  using  it,  the  issue  was  sup- 
ported thereby.  On  the  third  issue,  he  left  it  to  them  to  say 
whether  the  defendant  had  the  control  of  the  wharf,  and  the 
mooring  and  stationing  of  the  vessels ;  and  upon  the  fourth 
issue,  whether  Pope  had  the  exclusive  enjoyment  of  his  por- 
tion of  the  wharf  as  tenant,  or  the  defendant  retained  posses- 
ion of  the  whole.  The  jury  found,  first,  that  Sym  acted 
by  the  authority  of  the  defendant,  and  that  he  was  negli- 
gent in  striking  off  the  moorings;  secondly,  that  the  pay- 
ment of  the  2s,  6d,  was  for  the  benefit  of  the  defendant 
and  not  of  Sym ;  thirdly,  that  the  defendant  had  the  con- 
trol of  the  wharf,  and  the  mooring  and  stationing  of  the 
vessels ;  and,  fourthly,  that  the  defendant  had  possession  of 
the  whole  wharf:  and  they  found,  therefore,  a  verdict  for 
the  plaintiff  on  all  the  issues,  damages  215L  4s.  4^. — On  a 
subsequent  day  in  Easter  Term  (April  30), 

Jervis  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdirection,  or  why 
the  judgment  should  not  be  arrested ;  contending,  that  the 
declaration  did  not  disclose  any  duty  in  the  defendant 
safely  to  moor  or  station  the  plaintiff's  vessel,  arising  from 
the  use  of  the  wharf  for  reward ;  it  only  stated  that  tiie 
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1846.  defendant  was  poeaesfled  of  the  wharf,  that  the  plaintiflra 
vessel  was,  by  the  sufferance  of  the  defendant,  ixt  and 
ahnffside  the  wharf  for  reward  to  the  defendant  in  that 
behalf,  and  that  the  defendant  had  the  management  and 
control  of  the  wharf,  and  the  mooring  and  stationing  of 
vessels  at  and  near  the  same,  whilst  thej  were  at  the  wharf 
for  the  purpose  of  uring  the  same.  Secondly,  he  contended 
that  the  evidence  did  not  shew  any  reward  payable  to  the 
defendant  for  the  use  of  the  wharf  by  the  plaintiff's  YesseL 


Cur.  adv.  Yult. 


The  Court  now  delivered  judgment. 


Pollock,  C.  B. — ^This  was  an  application  by  Mr.  Jervis 
for  a  new  trial,  or  to  arrest  the  judgment.  We  are  all  of 
opinion,  that^  as  the  defendant  may  have  his  r^inedy  by 
writ  of  error  if  the  declaration  be  defective^  the  judgment 
ought  not  to  be  arrested.  With  respect  to  the  other  part 
of  the  rule,  we  are  of  opinion  that  all  the  questions  left  by 
the  learned  Judge  to  the  jury  were  correctly  left  in  point 
of  law,  and  that  there  is  no  reason  for  questioning  the 
judgment  of  the  jury  on  the  facts.  That  being  so,  the 
motion  in  arrest  of  judgment  only  remains  to  be  disposed 
of;  and  indeed  it  was  the  only  matter  about  which  from 
the  first  the  Court  entertuned  any  doubt.  [His  Lordship 
stated  the  declaration.]  It  appears  to  me  that,  after  ver- 
dict, the  declaration  is  sufficient,  and  that  there  is  no  ground 
for  arresting  the  judgment.  I  think  the  duty  of  the  de- 
fendant is  clearly  stated;  that  the  circumstances  under 
which  it  arose  are  stated  with  sufficient  deamess ;  and  that 
the  breach  is  sufficiently  allq;ed.  There  will  therefbre  be 
no  rule. 

BoLFE,  B. — ^I  am  of  the  same  opnion.    With  respect  to 
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the  allq;ed  misdirection,  I  oould  not  understand  what  it  1846. 
was.  Every  question  was  put  to  the  jury  which  arose  on 
the  pleadings  and  the  endence.  The  only  question,  then, 
is  that  which  arises  on  the  record.  It  is  suggested  that  it 
does  not  su£Elciently  appear  on  the  face  of  the  declaration, 
that  any  duty  arose  by  reason  of  the  defendant's  having  the 
management  and  control  of  the  mooring  and  stationing  of 
the  vessels  at  the  wharf  for  reward.  I  think,  however, 
that  it  is  fiilly  averred ;  and  doubt  even  whether  the  declar- 
ation would  not  be  good  on  special  demurrer. 

Platt,  B. — I  thought  from  the  first  that  this  dedar- 
ation  was  most  ingeniously  drawn,  to  shew  two  duties,  one 
arising  firom  the  pernancy  of  reward,  the  other  fix)m  having 
the  control  of  the  vessels  at  the  wharf.  He  who  assumes 
such  a  control  is  bound  to  bring  to  it  a  reasonable  degree 
of  care.  I  see,  therefore,  no  ground  at  all  for  doubting  the 
suffidency  of  the  declaration. 

Rule  refused  (a). 


(a)  The  judgment  of  this  affirmed  on  error  by  the  Court  of 
Court,  as  to  the  safficiency  of  Exehequer  Chamber.  See  poet, 
the  declaration^  was  afterwards     Vol.  16. 
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jlif^29  Fenwick  t;.  BoTD  and  Another. 

A  charter-party  ASSUMPSIT. — The  first  C50unt  of  the  declaration  was 

S^^W?ihould  ^Pon  a  charter-party,  dated  23rd  of  October,  1844,  whereby 

Bui  to  aoy  safe  j^  was  agreed  between  the  plaintiff,  therein  described  to  be 

Ulands  on  the  owner  of  the  ship  ^^  Ophelia  and  Anne,"  then  lying  in  the 

coast  of  Africa,  Thames,  and  the  defendants,  merchants  of  London,  that 

imiibi^oiii  ^^^  ^'^^P  s^^"^^  w^*^  all  convenient  speed  sail  and  proceed 

which  were  to  to  any  safe  island  or  islands  on  the  sotUh'toest  coast  of  AJrieaj 

captain  in  due  agreeably  to  instructions  which  were  to  he  given  to  the  captain 

charterers  or  '^  ^^^  ^^^  ^  ^  charterers  or  their  agents^  or  so  near  there- 

^^d^th^^i'kd  ^^*^  ^  ^^  might  safely  get,  and  there  load,  from  the  fac- 

from  the  fac-  tors  of  the  defendants,  a  full  and  complete  cargo  of  guano, 

charterera,  a  or  other  lawful  produce,  which  the  charterers  bound  them- 

™L?  oTo^hcr  ^Ives  to  provide,  &c. ;  and  being  so  loaded,  should  theie- 

lawful  produce, 

which  the  charterers  bound  themselves  to  provide ;  and  being  so  loaded  should  proceed  therewith 
to  a  safe  port  in  the  United  Kingdom,  and  deliver  the  same  on  being  paid  freight  at  3/.  18«.  per 
ton,  the  freight  to  be  paid  on  unloading  and  right  delivery  qf  the  cargo,  one  third  in  cash  on 
arrival  at  port  of  destination,  and  the  remainder  by  approved  acceptances  at  three  months,  or 
cash  equal,  thereto,  &e.  And  it  was  further  agreed,  that,  in  case  the  charterers'  agents  should 
be  unable  to  furnish  a  cargo  of  guano  at  the  ports  or  places  therein  provided,  they  should  have 
power  to  send  the  vessel  to  any  other  safe  port  or  ports,  place  or  places,  for  the  purpose  of  ob- 
taining a  cargo  of  guano  in  the  manner  aforesaid,  or  of  other  goods,  &e.,  in  which  case  they 
were  to  pay  for  such  service,  as  hire  for  the  said  vessel,  after  the  rate  of  15«.  6d.  per  ton  per 
month,  such  pay  or  hire  to  commence  from  the  day  of  the  vessel's  clearing  outwards  at  iho 
Custom-house,  London,  and  to  terminate  upon  the  veueVe  return  to  her  port  qfdeUvtrg  aa 
thereinbrfore  protndedfor,  and  the  dieeharge  of  the  cargo.  If  the  freighters'  agents  intended 
so  to  employ  the  vessel,  they  were  to  give  the  master  written  notice  of  such  their  intention,  on 
production  whereof  the  freighters  engaged  to  pay  the  owner,  in  cash  on  account,  three  months' 
pay  for  the  hire  of  the  vessel,  and  the  balance  to  be  paid  on  the  veueVe  return  ae  eforeaaid. 

The  charterers  instructed  their  agent  on  the  south-west  coast  of  Africa  that  the  ship  should 
proceed  according  to  his  instructions,  and  that,  in  case  she  could  not  find  a  cargo,  she  should 
proceed  where  he  deemed  it  likely  to  procure  one.  The  vessel  sailed,  pursuant  to  the  char- 
terers' directions,  to  an  island  on  &e  south-west  coast  of  Africa,  where  the  agent  met  her,  and 
informed  the  captein  that  there  was  no  guano  to  be  had  there,  and  that  she  must  procure  a 
cargo  in  Saldanha  Bay,  (another  place  on  the  same  coast),  and  must  proceed  to  the  Cape  for  a 
license  to  load  a  cargo  there.  The  vessel  accordingly  sailed  for  the  Cape,  but,  being  there  re- 
quired to  enter  into  an  engagement  to  sign  and  hand  over  bills  of  lading  for  the  cargo,  as  a  se- 
curity for  the  charges  of  Uie  license,  the  captain  refused  to  do  so  unless  the  agent  would  make 
the  freight  payable  according  to  the  time  employed,  instead  of  according  to  3ie  weight  of  the 
cargo ;  and  this  latter  accordingly  gave  the  captain  notice  that  he  engaged  him  upon  time,  ac- 
cording to  the  latter  clause  of  the  charter-party : — Held,  that,  under  such  circumstances,  this 
clause  had  come  into  operation,  and  that  the  time  freight  was  recoverable. 

The  vessel,  having  loaded  a  cargo  of  guano  at  Saldanha  Bay,  proceeded  therewith  to  Eng- 
land, and,  under  the  charterers'  instructions,  went  to  Southampton  to  discharge  her  cargo. 
The  charterers  wrote  to  the  captain  there,  steting  that,  without  prejudice  to  the  charter- 
party,  or  any  dispute  connected  with  the  vessel,  their  wishes  were  that  it  should  be  landed 
and  warehoused  in  the  Southampton  docks  in  bulk,  which  was  accordingly  done : — Held^  thst 
upon  such  landing  of  the  cargo  the  balance  of  the  freight  became  payable. 
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with  proceed  to  a  safe  port  in  the  Mediterranean,  calling  at         184(). 
Gribraltar  for  orders,  &c.,  or  to  a  safe  port  in  the  United 
Kingdom,  or  Baltic,  calling  at  Cork  or  Falmouth  for  orders, 
&c,  or  80  near  thereunto  as  ahe  might  safely  get,  and  deU- 
ver  the  same,  on  being  paid  freight  at  3L  IBs,,  British  ster- 
ling, per  ton  of  20  owt  of  guano  deUvered  net  at  the 
Queen's  beam,  &c  &c.,  the  freight  to  be  piud  an  unloading 
and  right  deUverg  afthe  eargo^  namely,  one-third  in  cash  on 
arrival  at  port  of  destination,  and  the  remainder  by  approved 
acceptances  at  three  months,  or  cash  equal  thereto;  six^tj 
working  days  to  be  allowed  for  loading,  commencing  upon 
arrival  of  the  vessel  at  Ichaboe,  or  port  of  loading,  &c. 
And  it  was  ftuther  agreed,  that  in  c(ue  the  charterers^  agents 
should  be  unabk  to  furnish  a  cargo  of  guano  at  the  ports  or 
places  therein  provided,  theg  should  have  the  power  to  send  the 
vessel  to  any  other  safe  port  or  ports,  place  or  places,  for  the 
purpose  of  obtaining  a  cargo  of  guano  in  the  manner  aforesaid, 
or  of  other  goods,  to  be  furnished  in  the  usual  and  custom- 
ary manner  of  the  port  at  which  the  vessel  might  load,  in 
which  case  they  were  to  pay  for  such  service,  eu  hire  for  the 
said  vessel,  after  the  rate  of  \bs.  6d.  of  old  register  ton  per 
month,  together  with  all  pilotages  and  port  charges,  such 
pay  or  Ure  to  commence  from  the  day  of  the  vessel  clearing 
outwards  at  the  Custom-house,  London,  and  to  terminate 
upon  the  vesseTs  return  to  her  port  ofdeUoery  as  thereinbefore 
provided  for,  and  the  discharge  of  the  cargo.     If  the  freight- 
ers' agents  intended  so  to  employ  the  vessel,  they  were  to 
give  the  master  written  notice  of  such  their  intention,  on 
production  whereof  the  freighters  thereby  engaged  to  pay 
to  the  said  owner,  in  cash  on  account,  three  months'  pay 
for  the  hire  of  the  vessel,  and  the  balance  to  be  paid  on  the 
vesseTs  return  as  aforesaid;  it  being  understood  and  agreed 
that  the  freighters  had  not  the  power  so  to  employ  the  ves* 
sel  for  a  longer  period  than  fifteen  months,  nor  less  than 
eight  months,  &c.     The  declaration  then  alleged  mutual 
promises,  and  averred,  that  the  ship  did  with  all  convenient 
VOL.  rv.  XX  M.  w. 
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1846.        speed  sail  and  proceed  from  London  to  a  certain  port  or 
place  on  the  south-west  coast  of  Afiica,  to  wit,  Angia 
Pequina,  agreeably  to  certain  instructions  for  that  purpose 
theretofore,  to  wit,  on  &c.,  given  by  the  sdd  charteren, 
and  did,  to  wit,  on  the  said  last-mentioned  day,  arrive  at  the 
Bald  last-mentioned  port  or  place,  of  which  the  defendants, 
to  wit^  on  &C.,  had  due  notice,  and  the  said  vessel  remained 
at  the  said  last-mentioned  port  or  place  for  a  certwi  space 
of  time,  to  wit,  two  days :  that  the  agent  in  that  behalf  of 
the  said  charterers,  to  wit,  one  C.  J.  Ashton,  then  being 
unable  to  furnish  a  caigo  of  guano  at  tiie  said  port  or  place^ 
the  defendants,  to  wit,  by  their  said  agent,  instructed^  or- 
dered, and  directed  the  master  of  the  said  vessel  to  «ul  and 
proceed  to  Cape  Town,  at  tiie  Cape  of  Good  Hope,  and  the 
said  vessel  did  then,  to  wit,  on  &&,  sail  and  proceed  to 
the  said  last-mentioned  place,  in  pursuance  of  and  obedienoe 
to  the  said  instructions,  order,  and  direction,  and  did  after- 
wards, to  wit,  on  &c,  arrive  at  tiie  said  kst-mentioned  place, 
of  which  the  defendants  then  had  notice:  that  the  said 
agent  of  the  defendants  was  unable  to  furnish  a  caigo  of 
guano  at  any  of  the  ports  or  places  in  the  charter-party 
provided,  and  thereupon  afterwards,  to  wit,  on  the  24di  of 
March,  1845,  the  said  agent  of  the  defendants  gave  notice 
in  writing  to  the  master  of  the  said  vessel,  that,  as  it  was 
not  in  his  power  to  procure  a  coigo  according  to  the  first 
clause  of  the  said  charter-party,  he,  the  said  agent,  did  en- 
gage the  said  vessel  upon  time,  according  to  the  latter  clause 
of  tiie  said  charter-party  in  that  behalf;  and  that  thereupon 
the  said  vessel  was  employed  by  the  defendants  by  time, 
under  and  by  virtue  of  the  said  clause,  &c,  and  has  remained 
and  continued  in  such  em^doy  from  thence  hitherto;  and 
that  aflerwards,  to  wit»  on  &a,  the  said  written  notice,  so 
^ven  to  the  said  master  by  the  said  agent  of  the  freighters 
as  aforesaid,  was  produced  and  shewn  by  tiie  plaintiff  to  the 
defendants,  the  said  freighters,  and  they  tiien  had  eight 
thereof.    The  declaration  then  averred,  that  although,  by 
reason  of  the  premises,  the  defendants  became  and  were  lia- 
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ble  to  pay  to  the  plaintiff  in  cash,  on  account,  three  months'  ^l^^» 
pay  for  the  hire  of  the  said  yessel,  amounting,  &c.,  and 
the  said  sum  became  and  was  and  still  is  due  and  payable 
by  the  defendants,  according  to  the  terms  of  the  said  char- 
ter-party, and  although  a  reasoxikble  time  for  the  payment 
thereof  had  elapsed  before  the  commencement  of  this  suit, 
yet  the  defendants  had  not  paid  the  same,  &a 

There  were  also  counts  for  the  use  and  hire  of  a  vessel 
from  the  plaintiff,  for  goods  sold  and  delivered,  money  had 
and  received,  and  on  an  accoimt  stated. 

Pleas,  first,  to  the  whole  declaration,  non  assumpnt ; 
and  to  the  first  count,  secondly,  that  the  suling  and  pro- 
ceeding of  the  ship  to  the  said  port  or  place  on  the  south- 
west coast  of  Africa,  to  wit,  Augia  Pequina,  was  not 
agreeably  to  the  instructions  for  that  purpose  ^ven  by  the 
said  charterers,  in  manner  and  form,  &c. ;  thirdly,  that  the 
said  agent  of  the  said  charterers  was  not  unable  to  furnish 
a  cargo  of  guano,  in  manner  and  form,  &c ;  fourthly,  that 
the  agent  of  the  defendants  did  not  ^ve  such  notice  in 
writing  to  the  said  master  of  the  said  vessel  as  in  the  first 
count  mentioned,  nor  did  the  said  agent  engage  the  said 
vessel  upon  time,  in  manner  and  form,  &c;  and  fiiUiIy, 
that  the  said  written  notice  so  given  to  the  said  master  was 
not  produced  or  shewn  by  the  plaintiff  to  the  defendants, 
in  manner  and  form,  &c.     Issues  thereon. 

The  plaintiff's  particulars  of  demand  were  as  foUows : — 
''  Under  the  indebitatus  count  of  this  declaration,  the 
plaintiff  will  seek  to  recover  the  sum  of  £700,  for  three 
months'  hire  and  use  of  the  ship  or  vessel  called  the  Ophelia 
and  Anne,  due  to  the  plaintiff  firom  the  defendants,  under 
and  by  virtue  of  the  last  clause  of  the  charter-party  men- 
tioned and  set  forth  in  the  first  count  of  the  declaration  in 
this  case."  The  real  amount  claimed,  however,  as  appeared 
by  a  letter  to  the  defendants  from  the  plaintiff's  brokers, 
before  the  commencement  of  the  action,  was  645/.  13^.,  for 
*'time  pay,  as  per  charter-party,  on  277|J  tons  ya,  from 

xx2 


636  CASES  IN  THE  EZCHSaUEB, 

^840.  30th  October,  1844,  to  SOtih  January,  1845,  three  montb, 
at  158.  6d,  per  ton  per  month." 

At  the  trial,  before  Polhcky  C.  B.,  at  the  London  sittings 
after  last  Hilary  Tenn^  the  material  question  between  the 
parties  was,  whether  the  freight  was  to  be  paid  aocording  to 
the  weight  of  the  cargo,  or  according  to  the  time  the  ship 
was  actually  employed,  under  the  circumstances  diadoeedb 
the  evidence. 

The  charteivparty  set  out  in  the  declaration  was  executed 
on  the  23rd  of  October,  1844.  The  defendants  had  at  that 
time  an  agent,  Mr.  C.  J.  Ashton,  on  the  south-west  coast  of 
Africa.,  who  was  superintending  the  loading  of  several  ves- 
sels which  the  defendants  had  sent  out  for  the  purpose  of  ob- 
taining cargoes  of  guano;  and,  on  the  25th  of  October,  they 
wrote  to  Mr.  Ashton  the  following  letter  of  instructions:— 

''Mr.  C.  J.  Ashton,  « London,  25th  October,  1844. 

''Dear  Sir, — We  wish  this  letter  to  serve  as  an  in- 
struction to  the  captains  of  any  of  our  ships,  or  those 
chartered  by  us,  and  that  they  should  proceed  according 
to  your  instructions,  agreeably  with  their  respective  charters^ 
and  render  you  every  assistance  in  their  power.  In  case 
any  of  them  cannot  find  a  cargo,  we  wish  them  to  proceed 
where  you  deem  it  likely  to  procure  one. 

'*  We  are,  &c., 

"  John  Boyd  &  Co." 

The  vessel  sailed  from  London  on  the  31st  of  October, 
and  proceeded,  according  to  the  defendants'  instructions,  to 
the  island  of  Au^  Pequina,  on  the  south-west  coast  of 
Afi^ca,  where  she  arrived  on  the  Ist  of  February,  1845. 
Ashton,  the  agent,  went  on  board,  and  the  captain  delivered 
him  the  above  letter.  Ashton'  informed  the  captain  that 
there  was  no  guano  to  be  had  there,  and  that  the  ship  must 
procure  a  cargo  in  Saldanha  Bay,  and  directed  him  to  pro- 
ceed to  the  Cape  for  a  license,  and  gave  him  the  following 
letter  of  instructions : — 
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Captain  M'Clelland,  1846. 

Brig  Ophelia  and  Anne.  ''  February  2, 1845. 

''Dear  Sir, — ^You  will  please  proceed  immediatelj  to 
Cape  Town,  where  jou  will  receive  further  inetructionB 
from  our  agents,  Messrs.  Dickson,  Brownie,  &  Co.,  who 
will  procure  a  license  for  you  to  load  guano  at  Saldanha 
Bay,  on  your  delivering  the  letter  you  have  for  them. 

''  I  remain,  &c 

**  Per  John  Boyd  &  Co. 

"  C.  J.  ASHTON.** 

At  the  same  time  Ashton  handed  to  the  captain  a  letter 
to  Messrs.  Dickson  &  Co.,  at  Cape  Town,  requesting  them 
to  do  all  in  their  power  to  facilitate  the  loading  of  a  cai^o 
at  the  island  of  Malagas,  in  Saldanha  Bay,  and  to  give  all 
necessary  information. 

The  vessel  accordingly  sailed  for  the  Cape,  where  she 
arrived  on  the  19th  of  February.  The  captain  applied  to 
Messrs.  Dickson  &  Co.,  to  obtain  a  license;  but  being  re- 
quired by  them  to  enter  into  an  engagement  to  sign  and 
hand  over  bills  of  lading  for  the  cargo,  deliverable  to  their 
agents,  as  a  security  for  the  charges  of  the  license,  he  re- 
fused to  do  so,  and,  on  the  20th  of  February,  wrote  to  the 
defendants,  stating  the  circumstances  in  which  he  was 
placed.  A  few  weeks  ailerwards  Ashton  anived  at  the  Cape, 
and  was  infonned  by  the  captain  that  he  would  not  enter 
into  the  engagement  required,  unless  Ashton  would  make 
the  freight  payable  according  to  the  time  employed,  instead 
of  by  the  weight  of  the  cargo,  and  that  if  Ashton  would 
not  do  this,  the  ship  should  remain  her  lay  days,  and  then 
go  to  England  in  ballast.  Ashton  remonstrated  against 
this  proceeding,  stated  that  it  was  not  in  his  power  to  ob- 
tain a  cargo  unless  the  captain  complied  with  the  usual 
customs  of  the  place,  and  that  the  latter  would  be  provided 
with  a  letter  from  him,  Ashton,  indemnifying  him  from  all 
responsibUity,  and  that  any  documents  he  might  sign  would 
be  without  prejudice  to  his  charter-party.     And  on  the 
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1846.        22iid  of  March,  Ashton  acoordinglj  handed  to  the  captain 
the  following  letter  of  indemnity : — 


ti 


Captain  M'Clelland,  "  Cape  Town,  March  22nd, 

Brig  Ophelia  and  Anne.  1845. 

"  Sir, — In  order  to  enable  me  to  procure  a  cargo  for  your 
vessel,  it  is  necessary  that  you  should  sign  bills  of  lading  in 
favour  of  any  parties  to  shipping,  and  at  any  rate  of  freight 
mentioned  therein. 

"  By  agreeing  to  the  above,  I  consider  that  you  are  act- 
ing for  the  benefit  of  your  charterers,  Messrs.  John  Boyd 
&  Co.  of  London,  and  I  hereby  agree  to  hold  you  harmless 
from  all  responsibility,  and  that  this  shall  in  no  way  be 
considered  to  interfere  with  your  original  charter-party. 

"  I  remain.  Sir, 

"  Yours,  &c. 

*'C.  J.  Ashton, 
"  On  behalf  of  Messrs.  Jolm  Boyd  &  Co.'' 


The  captain,  however,  refused  to  alter  his  previous  de- 
termination, and  thereupon  Ashton  gave  him  the  following 
letter : — 

«  Cape  Town,  24th  March,  1845. 
**  Sir, — As  it  is  not  in  my  power  to  procure  for  you  a 
cargo  according  to  the  first  clause  of  your  charter-party,  I 
now  engage  you  upon  time,  according  to  the  latter  clause  of 
the  same.  **  I  remain,  &c. 

"  C.  J.  Ashton, 
«  Per  J.  Boyd  &  Ca" 

The  requisite  license  was  then  procured,  the  charges  of 
which  amounted  to  353L  15^.,  for  which  sum  a  bill  of  ex- 
change was  drawn  by  Ashton  upon  the  defendants,  pay- 
able tliirty  days  after  sight,  to  the  order  of  Mr.  Field, 
the  collector  of  customs  at  Cape  Town,  which  wafi  trans- 
mitted to  the  defendants,  and  accepted  and  duly  paid  by 
them ;  and,  under  an  indemnity  from  Ashton,  bills  of  lading 
were  signed  by  the  captain,  whereby  the  cai^o  was  made 
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deliverable  to  Mr.  Field  or  his  aesigns,  but  subjecty  after  ^^^^* 
payment  of  his  demand,  to  freight  as  per  charter-party. 
The  captain,  on  the  29th  of  March,  made  a  formal  protest, 
before  a  notary  public,  that  he  coniented  to  the  arrange- 
ment only  upon  the  footing,  that  his  doing  so  should  not  be 
held  to  interfere  with  or  affect  in  any  way  the  original 
charter-party. 

The  vessel  proceeded  to  Saldanha  Bay  (which  is  on  the 
south-west  coast  of  Africa,  about  seventy  miles  from  the 
Cape),  and  there,  under  Ashton's  superintendence,  loaded  a 
full  cargo  of  guano,  with  which  she  arrived  off  Falmouth 
on  the  26  th  September,  1845 ;  fit)m  thence,  under  the  in- 
structions of  the  defendants,  she  proceeded  to  Southampton 
for  the  purpose  of  discharging  her  cargo.  On  the  1st  of 
October,  the  defendants  wrote  to  the  captain,  stating  that, 
without  prejudice  to  the  charter-party,  or  reference  to  any 
dispute  connected  with  the  vessel,  their  wishes  r^arding 
the  cargo  were,  that  it  should  be  warehoused  in  the  South- 
ampton docks  in  bulk.  The  cargo  was  accordingly  landed 
in  the  Southampton  dockef,  where  it  remiuned  up  to  the 
time  of  the  trial  of  this  cause. 

Another  action,  which  stood  for  trial  next  in  the  paper 
after  the  present,  was  an  action  of  indebitatus  assumpsit^ 
brought  by  the  plaintiff  against  the  defendants  for  the  sum 
of  25352.  10«.,  being  the  balance  of  time-frdlght  for  the 
period  during  which  the  ship  was  employed  after  the  expi- 
ration of  the  three  months ;  and  in  that  action  the  further 
question  arose,  whether  there  had  been  such  a  ''  return  of 
the  vessel  to  her  port  of  delivery  and  discharge  of  her 
cargo,"  within  the  meaning  of  the  charter-party,  as  to  en- 
title the  plaintiffs  to  recover.  And  it  was  agreed  between 
the  parties  that  both  the  cases  should  be  stated  to  the  jury 
and  determined  by  them  together. 

Upon  these  facts,  the  Lord  Chief  Baron  was  of  opinion, 
that,  under  the  circumstances,  the  captain  was  warranted  in 
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1846.        his  refusal  to  enter  into  the  engagement  required  of  him  at 
Fbnwick      the  Cape,  and  that  the  defendants  were  liable  upon  the 

BoTD.  agreement  for  lime-freight  then  entered  into.  Upon  the 
other  question^  his  Lordship  thought  that  there  had  been 
such  a  delivery  of  the  cargo  as  to  make  the  balance  of  the 
freight  payable ;  and  under  his  direction  the  plaintiff  had  a 
verdict  in  each  of  the  actions  for  the  amount  dumed,  leave 
being  reserved  to  the  defendants  to  move  to  enter  a  non- 
suit. 

In  last  Easter  Term,  Jervia  obtained  rules  nisi  accord- 
ingly, against  which,  in  the  present  Term,  (May  28), 

WaUon  {Lush  with  him)  shewed  cause. — The  verdict  in 
both  these  cases  is  fully  warranted  by  the  evidence.  The 
true  construction  of  the  charter-party  is,  that,  in  case  a  caigo 
cannot  be  provided  by  the  charterers*  agent,  at  any  place 
defflgnated  by  him  for  that  purpose  under  the  stipulations  of 
the  charter-party,  and  the  letter  of  instructions  given  to 
him  by  his  employers,  the  second  branch  of  the  charter- 
party  shall  forthwith  come  into  operation,  which  empowers 
the  charterers  or  their  agent  to  hure  the  vessel  on  time- 
freight,  and  send  her  to  any  other  safe  ports  or  places  for 
a  cargo.  Here  it  appears  that  at  Augia  Pequina,  the  place 
designated  under  the  charter-party,  a  cargo  could  not  be 
obtained,  and  therefore  the  other  clause  of  the  charter- 
party  at  once  attached. 

As  to  the  other  point,  the  charter-party  freight  is  by  the 
charter-party  to  be  paid  '^  on  unloading  and  right  delivery  of 
the  cargo,  namely,  one-third  in  cash  on  arrival  at  port  of 
destination,  and  the  remainder  by  acceptance  at  three 
months.''  Then,  by  the  subsequent  clause,  the  hire  upon 
time-freight  is  to  terminate  ''upon  the  vessel's  return  to  her 
port  of  delivery  as  thereinbefore  provided  for,  and  the  dis- 
charge of  the  cargo;"  and  the  balance  of  such  freight  is  to 
be  paid  ''  on  the  vessel's  return  as  aforesaid/*  The  defend- 
ants contend  that  these  words,  *'as  aforesaid,"  import  ''to 
be  paid  in  manner  aforesaii^ — that  is,  by  acceptance  at 
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three  months.  [Rolfe,  B. — Or,  at  all  events,  that  payment  ^^846. 
is  not  to  be  made  until  the  return  of  the  vessel  to  her  port 
of  destination^  and  the  discharge,  L  e.  the  imloading  and 
riffht  deUvery,  of  her  cai^o.]  It  is  submitted  that  these 
words  mean  merely  the  return  as  aforesaid,  i.  e«  her  return 
to  her  port  of  delivery  as  provided  for  by  the  previous  part 
of  the  charter-party.  But  further,  although  the  phdntiff 
has  still,  by  the  terms  of  the  charter-party,  and  under  the 
Customs  Begulation  Act,  3  &  4  Will.  4,  c.  67,  s.  47,  a  lien 
on  the  cargo,  it  has  been  discharged,  and  that  by  the  or- 
ders of  the  defendants,  and  the  freight  has  been  iully 
earned.  It  has  been  discharged  to  the  order  of  their  own 
agent,  who  has  warehoused  it  The  existence  of  a  lien  on 
goods  does  not  prevent  a  vendor  from  suing  for  the  price 
of  them.  IBolfe,  B. — The  defendants  must  say  that  the 
freight  is  still  being  earned.  Aldersan,  B. — As  soon  as  the 
cargo  is  taken  out  of  the  ship,  and  she  is  useful  for  any  other 
purpose  of  navigation,  the  freight  ceases.] 

Jervis  and  Unthanh,  contnl. — In  the  first  of  these  cases, 
two  questions  arise ;  the  first,  on  the  construction  of  the 
charter-party ;  the  other,  on  that  of  the  letter  of  instruc- 
tions from  the  defendants  to  their  agent,  Ashton.  Now 
the  first  clause  of  the  charter-party  must  be  read  with  re- 
ference to  the  latter  alternative,  that  in  case  the  charterers' 
agents  should  be  unable  to  furnish  the  cargo  at  the  ports  or 
places  before  provided,  they  should  have  the  power  to  send 
the  vessel  to  amf  other  safe  ports  or  places  for  the  purpose 
of  obtaining  a  cargo  of  guano,  or  of  other  goods.  It  clearly 
amounts  altogether  to  a  seeking  voyage.  [Alderson,  B. — 
No  doubt  i  but  then  it  says  you  are  to  seek  it  on  the  terms 
of  paying  time-freight]  The  *^  other  safe  ports  and  places" 
must  mean  other  than  those  specified  in  the  former  part  of 
the  instrument,  which  includes  all  ports  and  places  on  the 
south-west  of  Africa.  The  stipulation  as  to  time-freight^ 
therefore,  applied  only  to  places  elsewhere  than  on  the 
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1846.  south-west  coast  of  Aiiica.  Saldanha  Bay  was  a  place 
within  the  first  clause  of  the  charter-party,  to  which  the 
altemative  of  time-freight  did  not  apply.  Then  as  to  the 
letter,  it  is  only  a  conditional  designation  of  Saldanha  Baj^ 
unless  in  the  meantime  the  vessel  meets  with  tlie  agent,  in 
which  case  the  charter-party  has  itself  provided  what  is  to 
be  done.  It  is  not  a  positive  designation  of  the  island,  bat 
subject  to  instructions  from  the  agent.  It  was  at  that 
time  uncertain  where  guano  would  be  found ;  the  place  is^ 
therefore,  left  to  be  fixed  by  the  agent  on  the  spot ;  a  limit 
bdng  at  the  same  time  placed  to  the  time  and  expense  of 
the  owner,  by  restricting  it  to  a  certain  range,  namely,  to  an 
island  or  islands  on  the  south-west  coast  of  Afirica.  It  is  said 
the  plaintiff  may  recover  on  the  money  counts ;  but  that  is 
not  so;  for  the  particulars  tie  him  up  to  the  charter-partj 
freight ;  and  the  vessel  had  not  arrived  at  her  port  of  dis- 
charge when  this  action  was  brought,  therefore  the  contract 
was  not  fully  performed. 

With  respect  to  the  other  action,  tiie  hire  for  time-fi^g^t 
was  not  to  terminate  until  the  return  of  the  vessel  to  her 
port  of  delivery,  <w  thereinbefore  provided  for,  and  the  dis- 
charge of  the  cargo,  and  the  balance  of  freight  is  to  be  paid 
"on  the  vessel's  return  cu  aforesaid.^  Now,  by  the  former 
part  of  the  charter-party,  the  freight  is  payable  "on  unloading 
and  riffht  delivery  of  the  cargo."  The  discharge  and  right  delh 
very  of  the  cargo  are  used  as  synonymous  terms.  What 
was  done  at  Southampton  was  without  prejudice,  and  it  b 
the  same  for  this  purpose  as  if  the  cai^  had  remained  on 
board.  And  as  the  payment  is  to  be  in  cash  on  delivexy, 
there  is  no  reason  why  the  owner  should  retain  a  lien  on  the 
cargo.  Besides,  the  Customs  R^ulation  Act,  8  &  4  Will 
4,  c  47,  s.  47,  preserves  the  lien  for  freight,  when  the  goods 
arc  landed  in  docks,  as  if  they  remained  on  board.  But,  in- 
asmuch as  there  has  not  been  any  "  right  delivery''  of  the 
cargo,  the  titie  to  freight  has  not  attached. 

Cur.  adv.  vult. 
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The  Court  now  delivered  their  judgment.  ^  1846. 

Pollock,  C.  B. — The  prinoipal  question  in  these  cases 
is,  whether,  by  reason  of  the  vessel  ultimately  going  to  Sal- 
danha  Bay,  which  it  is  said  is  an  island  within  the  charter- 
party,  time-freight  was  recoverable.  The  question  turns 
upon  this,  whether  that  island  was  one  of  the  ''  ports  or 
places  herein  provided,"  to  which  the  vessel  was  in  the  first 
instance  to  proceed.  I  think  the  charter-party  is  to  be 
construed  with  reference  to  the  instructions  given  to  the 
captain ;  and  no  instructions  were  given  to  go  to  Saldanha 
Bay  until  after  the  question  of  caigo  freight  was  entirely  at 
an  end,  and  the  defendants'  agent  had  distinctiy  stated  that 
he  was  unable  to  procure  a  cargo.  It  is  not  the  case  of  a 
distinct  new  hiring  upon  a  time  contract;  but  the  agent 
dealt  with  the  transaction  thus: — '*  Where  you  have  been 
instructed  to  go  under  the  first  clause  of  the  charter-party, 
I  am  unable  to  procure  you  a  cargo ;  I  therefore  hire  you 
on  time,  according  to  the  latter  clause  of  the  charter-party.'' 
There  is  abundant  evidence  to  shew  tiiat  the  parties  con* 
sidered  this  island  not  to  be  within  the  instructions,  and  as  not 
being  one  of  the  ports  or  places  thereinbefore  provided  for. 

Alderson,  B. — The  question  is,  whether  the  plaintiff  is 
entitied  to  recover  for  time-fireight,  and  it  appears  to  me 
that  he  clearly  is.  The  vessel  is  in  the  first  instance  to 
proceed  to  any  safe  island  or  islands  on  the  south-west 
coast  of  Africa,  agreeably  to  instructions  to  be  given  to  the 
captain  by  the  charterers  or  ihdr  agents,  and  there  load  a 
cargo.  Then  it  is  stipulated,  that  in  case  the  agents  should 
be  unable  to  furnish  a  cargo  at  the  ports  or  places  therein 
provided,  they  should  have  the  power  to  send  the  vessel  to 
any  other  safe  ports  or  places  for  the  purpose  of  obtaining  a 
cargo,  in  which  case  the  charterers  were  to  pay  time-freight. 
The  question  therefore  is,  what  are  the  ports  and  places 
therein  provided  ?    Undoubtedly,  such  island  or  islands  on 


644 


CASES  IN  THE  EXCHEQUER, 


1846.         the  south-west  coast  of  Africa  as  should  be  designated  in 
FsNwicK      ^^6  instructions  given  bj  the  charterers  or  their  i^nts  to 

Boyd  ^^  Captain.  Then,  as  a  cargo  could  not  be  procured  at 
the  place  so  designated,  the  other  clause  of  the  charter- 
party  came  into  operation,  which  provided  for  the  engage- 
ment of  the  vessel  on  time-freight 

With  respect  to  the  other  point,  which  arises  only  in  tlie 
second  action,  I  think  the  true  construction  of  the  charter- 
party  is,  that  as  soon  as  the  vessel  returns  to  her  port  of 
destination,  that  is,  ''to  a  safe  port  in  the  United  King- 
dom,''  the  time-fireight  is  payable. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  parties  are 
unable  to  comply  with  the  first  term  of  the  charter-party,  by 
which  a  cargo  is  to  be  procured  at  the  ports  or  places  desig- 
nated in  the  instructions  of  the  charterers,  and  then  adopt 
the  latter  alternative.  There  was  a  distinct  contract  under 
the  second  branch  of  the  charter-party,  which  entitles  the 
plaintiff  to  recover  in  the  first  action.  On  the  other  point 
I  quite  agree  with  my  brother  Alderson.  The  "vessel's  re- 
turn to  her  port  of  deUvery,  and  the  discharge  of  her  cargo,"* 
means,  when  she  is  so  discharged  as  that  the  owner  might 
have  her  at  his  disposal :  it  is  immaterial  that  he  retained  a 
lien  upon  the  cargo. 

Platt,  B. — The  parties  intended  a  derignated  voyage, 
the  designation  to  be  completed  by  instructions  from  the 
charterers  or  their  agent.  The  moment  the  charterers,  or 
their  agent,  gave  the  instructions,  and  made  the  election  of 
the  island  therein  mentioned,  the  voyage  was  perfectly  de- 
signated. The  latter  branch  of  the  charter-party  looks  to 
a  voyage  ascertained  in  the  first  place  by  the  charterers,  or 
their  agent  abroad,  and  when  that  is  found  to  be  unprofit- 
able by  the  inability  to  obtain  a  cargo  there,  then  he  is  to 
be  at  liberty  to  hire  the  vessel  abroad,  but  it  is  to  be  on 
time-fireight     As  to  the  other  point,  the  only  return  men- 


TRINITY  VACATION,  9  VICT. 

tioned  in  the  charter-party,  to  which  the  words  '*  the  ves- 
flcl's  return  as  aforesaid"  can  apply,  is  her  return  to  her 
port  of  delivery  and  discharge  of  her  cargo ;  and  that  is  the 
period  up  to  which  the  time-freight  is  payable. 

Bule  discharged. 
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Tarry  r.  Newman. 


JWM  18. 


JLBESPASSfor  assault  and  false  imprisonment.     Plea,  Aninforma- 
Not  guilty  (by  statute).     At  the  trial,  before  Mauh^  J.,  8GiJ!Vc.2* 
at  the  List  Lent  Assizes  for  Bucks,  it  appeared  that  the  f  •  ^^2  ^""^  ^' 

*  *  ing  a  growing 

defendant,  a  magistrate  of  that  county,  had  convicted  the  ash-tree,  the 
plaintiff  under  7  &  8  Geo.  4,  c.  29,  s.  39,  for  stealing  a  M.,  was  pre. 
growing  ash-ti«e,  the  property  of  E.  F.  Maitland,  and  had  ^'r^j^tj^  ^ 
imprisoned  him  in  the  Aylesbury  house  of  correction  on  that  ^^^  ?««*>  ^ 

^  ^     ^  •  •  .  .  ''"^  summoned 

conviction.     The  information  and  complaint  on  which  the  the  offender. 
conviction  proceeded  had  been  given  by  one  Reeves  to  Mr.  and  piaoe  fixed 
Dashwood,  a  magistrate,  who  had  thereupon  summoned  the  ^^^^  ^^'^^ 
plaintiff  to  appear  before  him  to  answer  it.    At  the  time  p««red>  vA 

,  was  convicted 

and  place  fixed,  the  defendant  heard  the  evidence,  and  ad-  by  another 
judicated,  Mr.  Dashwood  and  another  magistrate  being  ^^dant/o.! 

the  summoning 
magistrate, 
being  present,  but  not  taking  any  part.  The  conviction  ordered  the  plaintiff  '<  to  forfeit  and  pay, 
OTer  and  above  the  value  of  the  tree  stolen,  the  sum  of  5«.,  and  for  the  value  of  the  tree  stolen  1«., 
and  also  to  pay  the  sum  of  1/.  4«.  6<l.  for  costs,  to  be  paid  on  or  before  the  19th  of  March  next, 
and  in  default  of  payment  of  the  said  9um»  to  be  imprisoned  in  the  house  of  correction  "  at  &c., 
"  and  there  kept  to  hard  labour  for  one  month,  unless  the  said  9um»  shall  be  sooner  paid." 
It  then  ordered  the  5«.  to  be  paid  to  the  overseer,  the  1«.  to  M.  the  party  grieved,  and  the 
1/.  4«.  6<f.  to  be  immediately  paid  to  R.,  the  complainant. 

An  action  of  trespass  and  false  imprisonment  having  been  brought  against  the  defendant, — 
HM^  that  the  conviction  was  good,  notwithstanding  it  had  not  proceeded  on  the  information 
of  the  party  aggrieved,  or  been  made  by  the  magutrate  who  received  the  orii^inal  information 
and  issued  the  summons  on  which  the  defendant  appeared ;  nor  was  it  invalidated  by  its  mode 
of  adjudicating  the  costs. 
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1846.        present,  but  not  acting  in  the  case.    The  operative  part  of 
the  conviction  was  as  follows : — 

''For  that  he  the  said  William  Tarry,  on  the  9th  day  of 
February,  in  the  year  aforescdd,  at  the  parish  of  Hughen^ 
don,  in  the  said  county  of  Bucks,  one  ash-tree  of  the  value 
of  Is.  at  the  least,  the  property  of  Ebenezer  Fuller  Mait- 
land,  Esq.,  then  and  there  growing,  unlawfully  did  steal, 
take,  and  cany  away,  against  the  form  of  the  statute  in  such 
case  made  and  provided:  I,  the  ssdd  John  Newman,  do 
therefore  adjudge  the  said  William  Tarry,  for  the  said 
offence  (the  same  being  his  first  offence),  to  forfeit  and  pay, 
over  and  above  the  value  of  the  said  tree  so  stolen  as  afore- 
said, the  sum  of  5^.,  and  for  the  value  of  the  said  tree  so 
stolen  as  aforesaid,  the  further  sum  of  !«.,  and  also  to  pay 
the  sum  of  1/.  4«.  6cL  for  costs,  to  be  paid  on  or  before  the 
19th  day  of  March  next,  and  in  de&ult  of  payment  of  the 
said  sumSf  to  be  imprisoned  in  the  house  of  correction  at 
Aylesbury,  in  and  for  the  said  county  of  Bucks,  and  there 
kept  to  hard  labour  for  the  space  of  one  calendar  month,  un- 
less the  said  sums  shall  be  sooner  paid ;  and  I  direct  that  the 
said  sum  of  6s,  shall  be  paid  to  one  of  the  overseers  of  the 
poor  of  the  same  parish  in  which  the  said  offence  was  com- 
mitted, to  be  by  him  applied  according  to  the  directions  of 
the  statute  in  that  case  made  and  provided,  and  that  the 
said  sum  of  Is,  shall  be  paid  at  the  same  time  to  the  said 
E.  F.  M.,  the  party  a^rieved  by  the  said  offence,  who  has 
not  been  examined  in  proof  of  the  same  (a);  and  I  do  order 
that  the  said  sum  of  IL  As,  %d,  for  costs  shaU  be  inune- 
diately  {b)  paid  to  Joseph  Reeves,  the  complainant     Given 
under  my  hand  and  seal  the  day  and  year  first  above  men- 
tioned. 

*'  John  Newman,  (l.  s.)" 

(a)  See  Dickenson's  Sessions,  form  of  oonyiction  given  by  7  & 

6th  edit.  886  ;  Paley  on  Convic-  8  Geo.  4,  c.  29,  s.  71,  or  in  the 

tionsy  Srd  edit.  46,  142.  act.    See  judgment  of  Parke,  B. 

{b)  This  word  is  not  in  the 
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The  warrant  of  oommitment  redted,  that  the  plaintiff  had  ^  1846. 
been  convioted  on  the  oaths  of  J.  Beeves  and  others,  of 
stealing  an  ash-tree,  &c,  and  then  proceeded  thus :  *^  And 
thereupon  I,  the  said  justice,  adjudged  the  said  William 
Tarry  to  forfeit  and  pay  for  his  sud  offence,  the  same  being 
his  first  offence,  the  sum  of  5«.  over  and  above  the  value  of 
the  article  so  stolen  as  aforesaid,  and  for  the  value  of  the 
said  article  so  stolen  as  aforesaid,  the  further  sum  of  1«., 
and  also  to  pay  the  sum  of  1/.  4«.  6d.  for  costs;  and  I  di- 
rected that  the  said  sum  of  Ss,  should  be  paid  to  one  of  the 
overseers  of  the  poor  of  the  parish  last  aforesaid,  in  which 
the  sdd  offence  was  committed,  to  be  by  him  applied  ac- 
cording to  the  directions  of  the  statute  in  that  case  made 
and  provided,  and  the  said  sum  of  1«.  to  the  said  E.  F. 
Mdtland,  the  party  aggrieved  by  the  said  offence,  who  has 
not  been  examined  by  and  before  me  in  proof  of  the  same ; 
and  that  the  sum  of  1^  49.  6dL  for  costs  should  be  paid  to 
the  said  J.  Reeves  the  complainant.  And  whereas  the  said 
Wm.  Tarry  has  made  default  in  payment  of  the  said  sums,** 
&C.  (the  warrant  then  directed  the  constable  to  take  the 
plaintiff  to  the  house  of  correction,  and  the  keeper  of  it  to 
receive  him  and  keep  him  to  hard  labour  for  one  calendar 
month,  '*  unless  such  sums  as  aforesaid  should  be  sooner 
pidd  or  satisfied.") 

The  plfuntiff's  counsel  objected  to  the  conviction,  on  three 
principal  (among  other)  grounds :  first,  because  it  had  not 
proceeded  on  the  information  and  complaint  of  Mr.  Mait- 
land,  the  party  aggrieved;  secondly,  because  the  ori^nal 
information  had  been  laid,  not  before  the  defendant,  but  be- 
fore another  magistrate ;  thirdly,  because  the  defendant  had 
awarded  the  sum  for  costs  improperly,  viz.  by  ordering  the 
imprisonment  of  the  plaintiff  on  default  of  payment  by  him 
as  well  of  that  as  of  the  two  other  sums,  Mauk,  J.,  re- 
served these  points.  The  defendant  consented  to  the  in- 
formation and  warrant  being  put  in,  as  well  as  the  oonvic- 
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1846.  ^  tion  and  warrant  of  commitment.  The  plaintiff  had  a  ver- 
dict for  £5  by  consent,  leave  being  ^ven  to  move  to  enter 
a  verdict  for  the  defendant.  A  rule  having  been  obtaiiied 
accordingly^ 

0*Malky  now  shewed  caose. — First,  the.  conviction  was 
bad,  because  the  party  aggrieved  should  have  been  the  com- 
plainant. This  appears  from  sect.  68  of  7  &  8  Geo.  4,  c  29y 
by  which  the  justice  may  discharge  the  party  fiom  his  con- 
viction on  his  making  '^  such  satisfaction  to  the  party  ag«- 
grieved  for  damages  and  costs,  or  either  of  them,  as  shall  be 
ascertained  by  the  justice."    Now,  if  the  party  aggrieved!, 
though  known,  is  not  present,  or  out  of  the  realm,  or  at  a 
distance  within  it,  the  party  convicted  could  not  seek  him 
out  to  pay  him.     By  sect.  70,  **  If  a  party  proceeded  against 
pays  the  sum  adjudged,  or  is  dischaiged  from  hb  conviction 
under  aect.  68,  he  shall  be  released  from  all  further  proceed- 
ings for  the  same  cause."  By  sect.  66,  if  the  party  aggrieved 
is  unknown,  the  sum  awarded  as  the  value  of  the  property 
taken  is  to  be  applied  as  a  penalty,  L  e.  piud  to  the  over- 
seers of  the  poor.     [Aldersan,  B. — How,  in  that  case,  could 
the  party  a^rieved  be  unknown,  and  yet  be  the  complain- 
ant?]   If  a  stranger  may  inform,  a  friend  of  the  offender 
may  do  so  behind  the  back  of  the  party  grieved,  and  by 
consenting  to  the  offender's  making  satisfaction  under  sect 
68,  might,  under  sect  70,  bar  the  party  grieved  of  his  re- 
medy by  action.   (He  cited  1  &  2  Will  4,  c.32,  s.  6>  By 
6  Geo.  3,  c.  14,  s.  3,  the  penalty  for  fishing  in  a  water  pro- 
tected by  that  act,  is  given  to  the  *'  owner  of  the  fishery,** 
being  to  be  paid  to  the  convicting  justice  for  his  use,  so 
that  there  would  be  no  need  to  seek  the  party  grieved  in 
order  to  pay  him.    Yet,  in  a  case  on  that  act,  where  the 
information  was  set  out  in  the  ccmviction,  it  was  held  that  the 
conviction  must  expressly  state,  as  well  in  the  information 
as  in  the  evidence  also  set  forth,  that  the  proceedings  were 
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carried  on  at  the  mstaace(a)  of  the  owner  of  the  fishery,      ^1846. 
being  the  party  injured  (i).     [Parke,  B. — This  conviction 
shews  who  the  party  grieved  is,  and  awards  him  1«.     Sect» 
66  shews  that  the  party  grieved  is  not  in  all  cases  the  com- 
plainant; nor  is  there  anything  absnrd  in  the  enactment  of 
sect.  70,  that,  where  a  proceeding  against  a  party  has  had  a 
certain  penal  result,  no  one  else  shall  have  a  civil  remedy 
for  the  same  matter.]     Though  Midelton  v.  Gak(e)  seems 
to  the  contrary,  the  stat.  1  &  2  Will  4,  c.  32,  there  acted 
on,  shews,  by  sects.  30,  37,  46,  that  it  was  there  contem- 
plated there  might  be  proceedings  before  magistrates  which 
the  party  grieved  might  not  appear  in  or  direct     Sect.  41 
only  applies  where  the  party  aggrieved  is  unknown.     It  did 
not  appear  whether  Maitland  authorised  Beeves  to  complain. 
[Parhey  B. — The  parol  evidence,  if  gone  into,  might  have 
shewn  that  the  party  grieved  was  the  party  complain- 
ing.   Must  that  fact  appear  on  the  face  of  the  conviction  ? 
The  form  of  conviction  given  in  the  act  distinguishes  be- 
tween the  complainant  and  the  party  grieved,  evidently 
contemplating  that  they  may  be  different  persons,  and  this 
conviction  follows  the  words  of  the  act.     Aldenon,  B. — 
Nothing  shews  whether  Maitland,  the  party  grieved,  was 
known.]     The  stat  3  Geo.  4,  c.  23,  s.  2,  only  applies  where 
two  magistrates  must  adjudicate.   In  Regina  v.  fFUcock  (d), 
Lord  Denman  said,  the  third  objection,  arising  from  the 
information  having  been  before  different  justices  from  those 
who  convicted,  was  certainly  not  removed  by  3  Qeo.  4, 
c  23,  s.  2,  because  the  fact  of  such  difference  is  not  redted 
in  the  conviction,  as  required  by  that  enactment. — He  also 
cited  Bex  v.  Garden  (e). 


(a)  DiBtingniahed  from  **  on  (e)  8  Ad.  &  E.  IM ;  3  N.  & 
behalf,"  1  Chitt.  R.  154.  P.  372. 

(b)  2  B.  &  Aid.  378 ;  3.  (7.,  (J)  14  Law  J.,  (N.  S.),  M.  C. 
and  fblly  reported  by  Mr.  Chit ty,  104 ;  1  New  Sees.  Cas.  661 ,  663. 
eoanael  in  the  cause,  in  1  Chitt.  (e)  4  Burr.  2279. 

R.  347. 
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184G.  Seoondlj,  as  the  informfttioii  was  taken  md  the  flmminMifl 

issued  by  another  justice,  the  jurisdiction  to  oonyict  attadied 
to  him  only^  being  the  first  duly  qualified  Mi^iateite  who 
had  poBsemon  and  cognizance  of  the  facts.  This  pii]ic^)fe 
was  recognised  in  Jenes  v.  Gurdon,  (a),  by  Paitescm,  J;  at 
Nisi  PriuSy  thoi^h  the  deciMon  in  banc  turned  on  par- 
ticular words  of  52  Geo.  3,  c  93,  Schd.  (L).  Wightmn, 
J.y  also  stated  it  to  be  the  general  rule^  in  Beg.  y.  EUh  {b\ 
The  phuntifi^s  appearance  before  the  defendant  does  not 
cure  this  error,  fi>r  the  summoning  jsstice  was  also  present. 
Thirdly,  the  conviction  is  bad  for  (»rdering  the  flnprieon- 
ment  of  the  plaintifi*,  under  stat.  7  &  8  Gea  4,  c  29,  on  de- 
fault of  payment  of  the  costs,  as  well  as  of  the  two  other 
sums :  for  as  sect.  39  provides  nothing  as  to  costs,  the  matter 
respecting  costs,  contained  in  the  form  of  conviction  given 
by  sect  7 1,  can  only  apply  to  sect.  43  and  to  sect  67,  which 
expressly  mention  costs,  and  the  proper  remedy  was  by  se- 
parate proceeding  under  18  Geo.  3,  c  19.  [Aldanon,  B. 
-—It  is  consistent  with  this  conviction,  that  after  it  and 
before  commitment  the  pkmtifi*  may  have  paid  'die  5s.  «iid 
the  \s.9  and  not  the  costs.  Parhe^  B. — The  commitment  is 
good,  and  may  help  the  conviction ;  both  shcMidd  here  be 
read  with  the  information.  The  words  in  die  conviction 
ordering  the  payBient  of  the  costs  may  be  taken  parenthe- 
tically, so  that  **  said  sums  "  would  apply  to  the  penalty  and 
value  of  the  articles  only.] — Ward  v.  Rolfs  (c),  and  Jfe- 
jfiiia  V.  fVraih  (<f),  were  also  cited. 

Worlledge,  {BykSf  Serjt,  with  him),  in  support  of  the 
rule. — The  defendant  had  jurisdiction  to  convict,  though 
the  party  grieved  did  not  inform  and  complain,  for  there  is 
no  express  direction  that  he  should  do  so,  and  the  ii^erences 

(a)  2  Q.  B.  600,  603.    See  25,  Bail  Court,  Mich.  1842 :  Beff. 

Paley  on  ConWctions,  Srd  edit.  v.  Sains^ry,  4  T.  R.  451. 

27.  (c)  9  Justice  of  the  Peace,  aS5. 

(6)  12  Law  J.,  (N.  S.),  M.  C.  (d)  1  New  Sess.  Cas.  404. 
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from  the  act  aro  the  other  way.  Sect.  65  of  7  &  8  Geo.  4,  1846. 
c.  29,  provides,  that  a  party  may  be  charged  on  the  oath  of 
^*  a  credible  witness,"  witliont  fixiiig  who  the  witness  shall  be. 
By  sect.  63,  the  owner,  or  his  senrant  or  agent,  or  a  peace- 
officer,  may,  on  view  of  the  offence,  take  the  party  before  a 
justice.  Now  tbe  plainti£P's  ai^ument  would  prove,  diat  un- 
less one  or  other  of  these  persons  saw  the  offence  committed, 
the  offender  must  escape.  'I%ie  ruling  in  Rex  v.  Daman  (a), 
that  the  party  grieved  and  the  complainant  ought  to  be 
shewn  by  the  information  and  conviction  to  be  the  same 
person,  proceeded  on  the  express  enactment  in  5  Gea  3, 
c  14,  88.  3  and  4,  that  the  owner  of  the  fishery,  viz.  the 
party  grieved,  shall  have  the  penalty  for  illegal  fishing,  and 
might  recover  it  by  action.  GriffUhs  v.  Harries  {b)  apfdies. 
Next,  it  is  said  that,  if  any  one  but  the  party  grieved 
might  inform,  a  stranger  aught  do  so,  and  bar  the  owner  of 
his  civil  remedy  without  his  consent ;  but  section  70  of  this 
act  does  not  shew  what  the  '^  further,  or  other  proceedings 
ibr  the  same  cause  "  whidi  are  to  be  barred,  are.  Middtom 
V.  Crok  is  rather  in  fifivour  oi  the  defendant,  for,  on  the 
Game  Act,  1  &  2  WilL  4,  c  32,  the  owner  need  not  institute 
the  proceedings. 

Secondly,  at  common  law,  one  justice  might  deal  with 
a  complaint  which  another  had  received.  In  Jones  v. 
Gurdany  Lovd  Denman  said:  '*It  may  be  conceded,  that, 
in  general,  where  no  provision  is  made  to  the  contrary, 
the  original  information  or  complaint  may  be  made  to  one 
justice,  and  another  may  hear  and  determine  the  matter.** 
Here  the  summoning  justice  was  in  fact  present  at  the  con- 
viction, but  ^e  conviction  was  by  the  defendant  ongly,  as 
authorised  by  section  65.  [Parke^  B.— As  the  summonuig 
justice  did  not  share  in  tiie  adjudication,  his  presence  did 
no  more  than  exclude  any  inference  of  his  having  contested 

(a)  2  B.  &  Aid.  378;  1  Chit.  R.  347.  (b)  2  M.  &  W.  336. 
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1846.  ^^^  defendant's  jurisdiction.]  The  defendant  might  have 
objected  to  the  infonnation  and  summons  being  made  part 
of  the  evidence.  In  Regina  v.  WUcoch  (a),  the  infonn- 
ation was  put  in,  as  it  might  be  on  the  trial  of  an  appeal 
against  a  conviction,  so  that  it  clearly  appeared  that  one  set 
of  justices  had  entertained  the  complaint,  and  another  adju- 
dicated on  it.  Thirdly,  the  order  to  pay  costs  does  not 
aflfect  the  conviction.     [He  was  stopped  on  this  point] 

Pollock,  C.  B. — The  rule  to  enter  a  verdict  for  the  de- 
fendant must  be  absolute.     The  questions  turn  on  the  con- 
struction of  section  39  of  7  &  8  Geo.  4,  c.  29,  which  cre- 
ates the  particular  offence,  and  is  illustrated  by  several  other 
sections  of  that  act.     The  first  point  made  for  the  plaintiff 
was,  that  the  party  grieved  must  be  the  party  making  the 
complidnt.     Had  that  been  intended  by  the  l^islatnre,  it 
would  have  been  easily  expressed,  but  is  not  so  enacted. 
However,  we  are  called  on  to  declare  it  to  be  the  necessary 
conclusion,  to  be  drawn  from  l^al  reasoning.  But  it  would 
be  hard  on  a  magistrate  to  decide  from  deductions  purdy 
aigumentative  that  an  action  of  trespass  lies  against  him, 
unless  something  more  definite  should  appear  on  examinii^ 
the  particular  statute.    The  inference  apparent  from  sect 
39  is,  that  any  person  whatever  might  institute  this  pro- 
ceeding before  a  magistrate ;  but  sect  65  makes  that  very 
dear,  for  it  says  nothing  about  the  complaint  being  only  by 
the  party  grieved,  and  shews  that  no  one  need  be  before  the 
inagistrate  except  the  **  credible  witness,*'  who  may  be  the 
peace-officer,  or  other  person  not  being  the  party  grieved. 
It  was  next  argued  that,  by  sect.  70,  this  conviction  indem- 
nifies the  offender  against  other  proceedings,  so  that  unless 
the  party  grieved  were  necessarily  the  compbiinant,  a  friend 
of  the  offender  might  proceed  against  him,  and  thus,  by  col- 

(a)  1  New  Seas.  Cas.  651. 
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lusion,  deprive  the  party  grieved  of  his  civil  remedy ;  but  1846. 
any  such  fraud  would  annul  such  discharge  from  the  con- 
viction,  and  the  whole  proceedings :  Duchess  of  KingstOfCs 
case  {a).  Again,  the  legislature  may  have  thought  it  right 
that  a  party  proceeded  against  before  a  magistrate  under 
this  act  should  be  cleared  from  any  other  proceeding.  It 
was  next  asked,  whether  the  conviction  by  a  justice  who  had 
not  smnmoned  the  plaintiff  was  valid,  so  as  to  justify  a  com- 
mitment imder  it  The  short  answer  is,  that,  by  the  ex- 
press words  of  sect  73,  **  no  warrant  of  commitment  shall 
be  held  void  by  reason  of  any  defect  therein,  provided  it  be 
therein  allied  that  the  party  has  been  convicted,  and  that 
there  be  a  good  and  valid  conviction  to  sustain  the  same ;" 
and  it  is  a  rule,  that,  in  an  action  of  trespass  against  a 
magistrate  by  a  convicted  party,  he  cannot  travel  out  of  the 
conviction,  or  adduce  evidence  to  contradict  it,  if  it  is  good 
on  the  face  of  it,  though  on  appeal  to  the  sessions  he  might 
have  impugned  the  conclusion  of  the  ma^strates  in  that 
manner  (i).  I  give  no  opinion  whetiier  one  magistrate  may 
proceed  on  an  information  which  another  has  received,  for  if 
this  conviction  is  good  on  the  face  of  it,  we  cannot  suffer  it 
to  be  falsified  by  extrinnc  matter.  The  defendant  might 
have  raised  the  question  by  not  appearing,  or  might  have 
appealed  (c).  On  the  last  point,  as  to  the  award  of  costs,  it 
is  dear  that,  taking  the  whole  act  together,  it  was  intended 
that  costs  as  well  as  damages  might  be  awarded  by  the  con- 
victing ma^strate,  and  I  think  that  in  this  case  the  form  in 
which  this  has  been  done  is  correct  aocor^ng  to  the  act. 

Parke,  B. — The  only  question  on  which  I  have  enter- 
tuned  any  doubt  is  the  first,  namely,  whether  the  informa- 
tion can  be  exhibited  by  any  person  but  the  party  grieved. 

(a)  1  East,?.  C.,468 ;  1  Leacb,  £ast,22 :  and  see  Mann  y.Davers, 

Cr.  C,  146.  3  B.  &  Aid.  103. 

(6)  Paley  on  Convictionfl^  3rd  (c)  The  conviction  being  by 

edit.,  316;  Or^y  v.  Cookiony  16  one  justice  only.    See  sect  72. 
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25^^      My  doubt  arose  on  sections  68  and  70,  and  is  not  entirely 

r^noved,  bat  is  not  sufficiently  strong  to  induce  me  to  difir 

from  the  rest  of  the  Court     Section  39,  in  defining  and 

authorising  this  proceeding,  does  not  enact  that  no  one  but 

the  party  grieved  shall  proceed  for  penalties.    But  it  was 

argued  for  the  plaintiff,  that  it  would  be  hard  on  the  party 

grieved  if  his  action  far  the  damage  could  be  defeated  by  a 

conviction  had  behind  his  back,  by  a  person  proceeding 

without  authority  from  him  (a),  and  by  collusion  with  the 

guilty  party;  and  Rex  v.  Daman (b)  was  cited;  but  the 

desired  inference,  that  the  complainant  only  can  be  the 

party  grieved,  arose  far  moro  strongly  from  the  context  of 

the  act  thero  proceeded  on,  than  from  this.     For,  as  has 

been  pointed  out  in  argument,  by  that  act  (5  Greo.  3,  c  14, 

s.  4},  a  remedy  by  action  for  the  penalty  was  expressly 

given  to  the  party  grieved,  and  by  sect.  3^  the  penalty  was 

directed  to  be  paid  to  the  convicting  justice  for  his  use.     As 

we  are,  thereforo,  at  liberty  to  put  a  different  construction 

of  this  act,  I  am  of  opinion,  on  the  whole,  that  the  bar  in 

sect.  70  only  applies  in  cases  where  the  party  grieved,  after 

himself  making  or  authorising  complaint  to  be  made  before 

a  magistfate,  whidi  has  had  any  of  the  results  mentioned  in 

that  section,  has  afterwards  brought  an  action  for  an  injury 

already  compensated  in  the  other  manner.     Besides,  the 

words  of  the  act  aro  very  general  and  strong  to  shew  that 

any  person  whatever  may  exhibit  the  information  in  this 

case. 

The  next  question  is,  whether  the  same  magistrate  who 
received  the  information,  and  issued  the  summons,  must 
proceed  to  convict.  Upon  this  subject  no  common-*Iaw  rule 
can  exist,  as  the  penalties  can  only  be  awarded  by  authority 
of  a  statute ;  so  that  the  question  in  every  such  case  is,  what 

(a)  Reeves  was,  in   fact,  the  Prixis,  and  this  was  not  thought 

servant  of  Maitland,  the  party  material. 

grieved  ;  but  the  cause  was  dis-  (b)  3  B.  &  Aid.  378;  1  Chitt. 

posed  of  on   admissions  at  Nisi  R.  347. 
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did  the  legislature  intend  in  each  instance?  Now  in  this  1846^ 
oase  no  reasonable  doubt  can  exkt»  uaderaect.  65^  as  to  the 
power  o£  one  magistrate  to  proceed  and  hear  the  complaint^ 
for  he  may  ^'siimmon  the  person  charged  to  appear  at  a 
time  and  place  to  be  named  in  such  sammons/  not  to  appear 
*^  before  him,"  namely,  the  sumaiomng  magistrate.  That 
distinguishes  this  case  from  Jomos  y.  Gwrdan  (a)» 

The  section  provides,  that  if  the  party  summoned  "  shall 
not  appear,'*  that  is,  shall  not  appear  before  cmy  justice  at 
the  time  and  |daoe  named  in  the  first  summons,  then,  on 
proof  had  of  the  service  of  that  summons,  the  summoning 
magistrate  may  proceed  al<»e,  ex  partem  to  adjudicate,  or 
issue  his  warrant  to  a^rehead  such  person,  ia  which  case 
the  ''justice  before  whom  the  person  charged  shall  i^pear  or 
be  brought,  shall  proceed  to  hear  and  determine  the  case  :^ 
whereas,  if  the  party  appears,  i.  e.  before  any  justice,  on 
return  of  the  first  summons,  the  ma^strate  on  the  spot  may 
entertain  the  original  application,  and  adjudicate  thereon. 
The  coDvietion,  therefore,  appears  to  me  to  be,  so  fer,  valid. 

As  to  the  order  for  payment  of  costs,  the  act  is  very  per^ 
plexed ;  but  this  convidion  has  stated  all  that  is  required 
by  it,  and  follows  the  form  prescribed  by  sect  71,  except 
in  ordering  payment  of  the  costs  to  be  made ''  immediately," 
for  whidi  there  is  no  authority.  The  intention  of  the  act 
was  dear,  that,  if  the  party  ccmyicted  went  to  prison,  he 
should  pay  the  cost^  But  it  is  said  that  as,  when  im- 
prisoned, he  could  not  get  out  liience  without  paying  the 
costs  as  well  as  the  penalty,  and  the  value  (i),  an  illegal 
condition  was  thus  laid  upon  him ;  but,  on  comparing  the 
act  of  Parliament  with  the  conviction,  I  think  no  condition 
has  been  imposed  on  him  which  is  not  justified  by  the  act. 
The  conviction  states,  that  the  plaintiff  ''shall  forfeit  and 
pay,  over  and  above  the  value  of  the  tree  so  stolen  as  afore- 
said, the  sum  of  5s. ;  and  for  the  value  of  the  said  tree  so 

(a)  2  (i.  B.  600.  (6)  See  sect.  67. 
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1846.  stolen  as  aforesaid^  the  further  sum  of  1«. ;  and  also  the 
sum  of  IL  4«.  6d.  for  costs,  to  be  paid  on  or  before  the 
19th  day  of  March  next,  and  in  defiralt  of  payment  of  the 
said  sums,  to  be  imprisoned,''  &c.  It  then  orders  that  '^  the 
said  sum  of  IL  4«.  6d.  for  costs  shall  be  immediately  paid  to 
Joseph  Reeves."  Thus  the  context  of  the  conviction  shews 
that  the  costs  awarded  are  to  be  paid  down  to  Reeves,  while 
time  is  to  be  given  for  discharging  the  damages  and  value : 
and,  looking  to  the  substance,  it  is  dear  that  no  im- 
prisonment is  to  take  place  if  those  two  sums  are  paid ; 
but  if  the  party  is  so  imprisoned,  then  he  cannot  be  dis- 
charged without  paying  the  third  sum  also,  viz.  the  costs. 

It  was  lasdy  urged  that  the  commitment  was  bad ;  but 
Daniel  v.  Phillips  (a)  is  in  point  to  shew  that  it  must  be 
read  with  the  conviction,  and  construed  in  the  same  way. 
Then  no  illegal  condition  was  imposed  on  the  plaintiflP  by 
either. 

Alderson,  B. — I  entirely  agree.  The  only  point  about 
which  doubt  has  been  entertained  is,  whether  the  party 
complaining  must  not,  ex  necessitate,  be  the  party  grieved ; 
but  I  observe  the  form  of  conviction  in  sect.  71  directs  that 
the  value  of  the  articles  stolen,  or  the  amount  of  the  injury 
done,  "shall  be  paid  to  C.  D.  [the  party  aggrieved,  $*c.]" 
**  and  I  order  that  the  said  sum  of  for  costs  shall 

be  pud  to  ,  \the  complainant'] "     That  shews 

that  the  complainant  and  party  grieved  may  be  different 
persons,  and  serves  to  answer  that  doubt 


Platt,  B.,  concurred. 


Rule  absolute  (b). 


(a)  1  C,  M.,  &  R.  662  ;  5  thority  to  justices  of  peace  out  of 
Tyr.  292  ;  Rex  y.  Mtllor,  2  sessions  to  award  costs  to  be  paid 
Dowl.  P.  C.  173.  to  the  party  injured. 

(b)  18  Geo.  3,  c.  19,  gives  au- 
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1846. 

PiLKiNGTON  and  Another  v.  Scott  and  Others.  June  24. 

X  HIS  was  an  action  on  the  case  against  the  defendants.  The  plaintiffB 
for  wrongfully  harbouring  one  Joseph  Leigh,  a  servant  of  ing  with  L., 
the  plMutiffs.     Plea,  not  guilty  (with  other  pleas  not  mate-  ^^^^^ 

rial  to  be  stated).  seven  yem  at 

4»  -r  ii-r-  1*  crown-glaae 

At  the  trial,  before  Pattesouy  J.,  at  the  last  Liverpool  maker;  that  he 
Assizes,  the  plaintiffs  put  in  evidence  an  agreement  made  daring  that 
between  them  and  Joseph  Leigh,  dated  in  the  year  1844.  ^^^^  ^" 
The  substance  of  this  agreement  was,  that  the  said  Joseph  ion  without 

,  ,  _  their  lioenie ; 

Leigh  should  and  would,  at  all  times,  durmg  the  term  of  that  they  might 
seven  years,  to  be  computed  from  the  day  of  the  date,  serve  wagw'any'fine 
the  plaintiffs,  their  executors,  &c,  as  a  crown-glass  maker ;  J®  b'Sch"'?' 
that  he  should  not,  during  the  said  term,  work  for  any  other  their  rules ; 
person  at  any  other  glass-house  or  place  of  business,  without  depression  of 
the  licence  of  the  pl^ntiffs ;  that  it  should  be  lawful  for  the  ^^^l^'''^^ 
plaintiffs  to  deduct  from  his  wages  any  fine  that  he  might  "oi^ty  oJJ^^» 
incur  for  breach  of  their  rules ;  that,  during  any  depression  he  should  be 
of  trade,  he  should  be  paid  a  moiety  of  his  wages ;  that,  if  the  plaintiffs' 
he  should  be  sick  or  lame,  the  plaintiffs  should  be  at  liberty  jj^rt**  to  e'  - 
to  employ  any  other  person  in  his  stead  without  paying  ploy  "7  other 
him  any  wages ;  that  the  plaintiffs  should  pay  him  when  atead,  without 
and  so  long  as  he  should  continue  to  be  employed,  and  work  5wm^;  that*"^ 
as  a  crown-glass  maker,  wages  by  the  piece  (stating  them),  *^®^^°''^' 
and  £8  per  annum  in  lieu  of  house-rent  and  firing;  and  that  him,  so  long  as 
the  plaintiffs  should  have  the  option  of  dismissing  him  from  employed  and 
their  service  on  giving  him  a  month's  wages  or  a  month's  ^^^^^„ 

notice.  maker,  certain 

It  was  contended  for  the  defendants,  that  the  agreement  piece,  and  £s 
was  invalid,  first,  as  being  unilateral,  and  not  mutual ;  for  orhouac^rent* 
that  under  it  the  plaintiffs,  the  masters,  were  not  bound  to  ^^  ?/^°« » .■"** 

*^  that  the  plam- 

tiffa  should 
have  the  option 

of  dismiaaing  him  from  their  senrice  on  giving  him  a  month's  notice  or  a  month's  wages: 

Held,  that  this  agreement  hound  the  plaintiffs  to  employ  L.  during  the  seven  years,  subject  to 
the  above  power  of  dismissal ;  that  there  was,  therefore,  a  good  consideration  for  L.'s  contract 
to  serre  for  the  seren  yesrs,  and  the  agreement  was  not  in  unlawful  restraint  of  trade. 
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1846.         employ  the  workman  at  all^  but  only  to  pay  him  wages  bo 
PiLKXHOTON    long  as  he  should  in  fact  be  employed ;  and  secondly,  be- 
Scott.        cause  it  was  in  restruiit  of  trade.     The  karned  Judge  over- 
ruled the  objections^  and  left  the  case  to  the  jury,  who  found 
a  verdict  for  the  plaintiffs,  damages  £4. 

In  Easter  Term,  J.  Henderson  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection  on  the  above 
points. 

Martin  and  Crompton  now  shewed  cause. — There  is  no 
ground  for  the  objections  taken  to  this  agreement.     The 
provision  for  a  month's  notice  before  dismissing  the  work- 
man implies  that  the  plaintifis  were  under  an  obligation  to 
employ  him  during  the  term,  subject  to  that  provision. 
They  are  bound  to  keep  him  in  their  employ  during  the 
seven  years,  unless  they  give  him  a  certain  notice ;  if  they 
turn  him  away  without  that  notice,  he  has  a  right  of  action; 
and  even  if  they  omitted  to  employ  him  at  all,  he  would 
have  a  right  to  recover  some  damages.    The  agreement, 
therefore,  is  mutual     Neither  is  it  unlawful  as  bdng  in 
restraint  of  trade.     Why  may  not  a  man  hire  himself  for 
seven  years  as  well  as  for  one  year?     Since  the  case  of 
Hitchcock  V.  Coker  (a),  the  Court  will  not  inquire  into  the 
adequacy  of  the  consideration ;  it  is  enough  if  there  is  a 
sufficient  consideration  to  support  an  assumpsit*     Here  the 
right  to  have  a  month's  notice  of  dismissal  is  of  itself  a  soffi-. 
cient  consideration. 

J,  Henderson,  contra. — This  agreement  is  invalid.  It 
purports  to  be  a  contract  on  the  part  of  Leigh  to  work  for 
seven  years  for  no  other  person  than  the  plaintiffs^  without 
any  .contract  on  their  parts  to  employ  him  at  all.  It  may 
be  admitted,  that  if  any  consideration,  not  being  a  colour- 
able one,  appears,  the  Court  will  not  now  inquire  into  the 

(a)  6  AcL  &  EU.  440. 


Scott. 
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value  or  amount  of  it ;  that  is,  they  will  not  make  a  bar-  1846. 
gain  for  the  parties.  But  it  is  estabfished  law,  that  a  con-  PiLKiNcxgN 
tract  in  restraint  of  trade,  which  is  mnversal  in  point  either 
of  space  or  of  time,  is  altogether  void:  Voting  v.  7Ym- 
mins  {a)y  Ward  v.  Byrne  (i),  MaBan  v.  May  (c).  \Alder$oni 
B. — IS  it  be  in  partial  restraint  of  trade  only,  it  is  good,  if 
founded  on  a  consideration.  This  oontract  is  for  seven 
years  only ;  it  is  therefore  partial  only ;  consequently  it  is 
a  lawful  contract,  if  there  be  a  good  consideration.]  If  it 
withdraws  the  workman  from  labouring  for  the  community 
generally,  without  any  obligation  on  the  masters  to  employ 
him,  it  is  invalid.  Now  throughout  this  agreement  there  is 
no  contract  or  stipulation  on  the  part  of  the  masters  to  ent* 
ploy  the  party  at  alL  They  only  contaust  to  pay  him  wages 
*'  when  and  so  long  as  he  shall  continue  to  be  employed." 
That  is  no  contract  to  employ  him :  Aspden  v.  Austin  (d), 
Dmm  V.  SayUs  {ey  Then,  if  so,  supposing,  immediately  afler 
the  signing  of  the  contract,  the  plaintiflb  refuse  to  give  him 
employment,  he  nevertheless  cannot  for  seven  years  work 
for  any  other  person.  That  is  an  undue  restraint  of  trade. 
The  agreement  to  work  for  no  other  person  is  absolute  and 
independent,  whereas  the  agreement  to  pay  wages  is  de- 
pendent and  conditiimal  on  the  employment  Nor  can  the 
Court,  from  the  provision  as  to  a  month's  notice,  imply  a 
covenant  to  employ  him  during  the  seven  years.  [Alder^ 
souy  B. — ^Is  it  not  a  necessary  inference  therefrom,  and  also 
from  the  power  to  employ  other  persons  in  his  stead  during 
his  sickness,  that  they  are  bound  to  take  him  into  their 
employ?  It  is  because  they  have  engaged  to  employ  him 
for  seven  years,  tiiat  they  take  a  power  to  discharge  him  on 
giving  a  month's  notice.  Surely,  if  I  take  a  power  to  put 
an  end  to  an  agreement,  it  is  because  the  agreement  has 
begun.  The  power  to  dismiss  implies  that  they  have  en- 
gaged to  employ.    Ftatt,  B. — The  proviso  must  be  taken 

(a)  1  C.  &  J.  331.  (d)  5  Q.  B.  671. 

lb)  5  M.  &  W.  548.  (cj)   Id.  685. 

(c)  11  M.  &  W.  653. 


660  CASES  IN   THE  EZCHBaUSB, 

1846.        to  be  an  exception  out  of  the  preceding  contract]     Pro- 
PiLKiNOTOK    ''^^'y  ^^  masters  did  intend  to  bind  themselves  for  ihe 
V*  seven  years,  but  it  is  not  so  expressed. 

Scott. 

Aldebson,  B.  —  The  question  in  this  case  simply  is* 
whether  the  rule  ought  to  be  made  absolute,  on  the  ground 
that  this  is  a  contract  in  restraint  of  trade,  and  has  no  ade- 
quate consideration  to  support  it.  If  it  be  an  unreasonable 
restraint  of  trade,  it  is  void  altogether ;  but  if  not,  it  is  law- 
ful, the  only  question  being  whether  there  is  a  consideration 
to  support  it ;  and  the  adequacy  of  the  consideration  the  Comt 
will  not  inquire  into,  but  will  leave  the  parties  to  make  the 
bargain  for  themselves.    Before  the  case  of  Hitchcock  v. 
Coker,  a  notion  prevailed  that  the  consideration  most  be 
adequate  to  the  restraint;  that  was,  in  truth,  the  law 
making  the  bargain,  instead  of  leaving  tiie  parties  to  make 
it,  and  seeing  only  that  it  is  a  reasonable  and  proper  bar- 
gain.    Here  the  restraint  is  for  seven  years  only,  with  an 
engagement  on  the  part  of  the  workman  not  to  go  into  the 
service  of  any  other  person  during  that. time;  and  the  ques- 
tion is,  whether  there  is  a  consideration  for  that  engagement 
Mr.  Henderson  says  there  is  not,  because  there  is  no  under^ 
taking  on  the  part  of  the  plaintifis  to  employ  the  workman. 
But,  looking  at  the  agreement  altogether,  I  see  suffident  to 
satisfy  me  that  they  are  bound  to  employ  him.    The  work- 
man agrees  to  serve  them  during  the  seven  years  on  certain 
terms,  and  they  agree  to  pay  him  certain  wages,  and  a 
moiety  thereof  during  any  depression  of  trade,  with  liberty 
to  them  to  employ  any  other  person  in  the  event  of  his 
being  sick  or  lame.     Then  they  are  to  have  the  option  of 
dismissing  him  from  their  service,  on  giving  a  month's 
wages  or  a  month's  notice.      All  these  provisions  being 
taken  together,  it  appears  to  me  that  the  agreement  points 
clearly  to  an  undertaking  on  the  part  of  the  masters  to  em- 
ploy the  workman  for  the  seven  years,  subject  to  the  notice, 
and  on  the  part  of  the  workman  to  serve  them  for  that 
period  on  the  same  terms.    That  is  a  reasonable  bargain, 
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having  its  foundation  in  a  good  oonrideration,  namely,  the        1846. 
agreement  to  employ  him ;  and  the  amount  or  adequacy  of    pilkinotok 
that  consideration  the  Court  will  not  inquire  into.     The        scorr. 
contract,  therefore,   is  not  void  as  being  in  restraint  of 
trade,  and,  being  binding  on  the  parties,  may  be  made  the 
foundation  of  an  action  against  the  defendants  for  harbour- 
ing and  employing  the  plaintiffs'  servant.    The  rule  must^ 
therefore,  be  dischaiged. 

BoLFE,  K — This  rule  was  granted  on  the  ground  that 
there  was  no  corresponding  undertaking  on  behalf  of  the 
masters  to  employ  the  workman:  and  when  the  case  is 
looked  at,  it  depends  not  so  much  on  any  principle  relating 
to  contracts  in  restraint  of  trade,  as  upon  the  principles 
relating  to  contracts  in  general;  because,  if  it  was  a 
contract  by  the  workman  to  work  for  the  plaintiffs  for  seven 
years,  and  by  the  plaintifli  to  employ  him  for  that  time,  it 
clearly  was  not  void  as  being  in  restraint  of  trade.  The 
question  therefore  is,  whether,  on  the  &ce  of  this  contract, 
there  is  an  undertaking  on  the  part  of  the  plaintifis  to  em- 
ploy the  workman :  and,  looking  at  the  whole  together,  I 
think  there  is.  The  provision  as  to  notice  is  conclusive 
to  shew  that  the  plaintiffi  supposed  that,  by  the  other  stipu* 
lations  of  the  contract^  they  had  agreed  to  employ  him  for 
seven  years;  else  why  should  they  introduce  a  power 
enabling  them  to  do  that  upon  notice^  which,  ex  hypothesi 
of  the  other  side,  they  might  do  without  any  notice  ?  This 
distinguishes  the  case  from  that  of  Aspden  v.  Atutin,  where, 
as  Lord  Denman  says  in  his  judgment,  the  defendant  had 
not  covenanted  to  carry  on  his  business  for  three  years,  but 
only  to  pay  weekly  sums  for  three  years  to  the  plamtiff,  on 
consideration  of  his  performing  what,  on  his  part,  he  had 
made  a  condition  precedent  But  here,  subject  to  the  con- 
dition of  notice,  I  think  the  fair  meaning  of  the  whole 
contract  is,  that  the  parties  did  stipulate  to  do  that,  which, 
in  the  case  of  Atpden  v.  AtuHn,  Lord  Denman  says  they 
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1646.        did  not.    It  isy  therefore,  a  contract  bf  the  msateiB 
PiLKiNOTOK    emi^oj,  as  well  as  by  the  Bervant  to  senre»  and 
quently  the  ground  of  this  motion  &ib« 


to 


V. 
.SOOTT. 


PuiTT,  B. — The  questi<Ni  ici^  what  is  the  eonstnietiooL  of 
this  contract  ?    The  difficultj  with  lae  all  akog  has  been  to 
see  what  is  the  limit  of  the  engagementy  if  it  be  not  seren 
jears.     That  it  is  an  engagement  for  no  time  at  all^  is 
consistent  with  all  the  provisions  of  it  which  have  been 
ferred  to  by  my  Brother  Aldersoasu     They  ace  all  inoon- 
siste&t  with  the  suppontioin  of  the  abs^ioe  of  any  imder- 
takiag  on  the  part  of  the  masters  to  employ  the  workman. 
I  think,  on  the  whole,  it  clearly  amouttta  to  am  undertaking 
to  employ  the  party,  and  to  pay  him  the  agreed  wages, 
duiing  the  whole  seven  yean,  unless  in  the  meantime  the 
contract  should  be  determined  by  notice.     That  distin- 
guishes it  from  the  cases  in  the  Queen's  Bench  which  have 
been  cited  by  Mr.  Hendersmu 

£ule  discharged. 


Jwu  25.  JowETT  V.  Spencer. 

Dedbration  In  COVENANT. — The  declaration  stated,  that,  by  an  in- 
■uted,  that  dcuture,  dated  &a,  made  between  the  plaintiff  of  the  first 
J^Jj^^J^'JJ^  part,  Jonathan  Jowett  of  the  second  part,  and  John  Spen- 
to  defendant  aU  cer  and  the  defendant  of  the  third  paart,  the  plaintiff  granted, 

the  coals  and  ,  •  <-i 

mines  of  coal  bargained,  sold,  aliened,  and  released  to  the  said  John  Spen- 
kmd?;'^Siane-  ^^  ^^^  ^^^  defendant.,  all  the  coals,  mines,  seams  and  beds 

fendant  coyc- 

nanted  to  pay  to  plaintiff,  as  the  price  of  the  eoal  so  granted,  £A^  for  e^ery  statnte  acre  of  the 
said  coal  which  should  be  found  under  the  said  lands ;  and  until  the  said  price  should  be  folly 
paid,  to  pay  plaintiff  jf 40,  part  of  the  said  price,  in  each  year,  by  two  equal  half-yearly  instal- 
ments, whether  the  whole  of  an  acre  of  the  said  ooal  should  be  gotten  in  erery  fluch  year  or  not. 
Ayerment,  that,  at  the  making  of  the  indenture,  there  were  under  the  said  lands  divers,  to 
wit,  fourteen  acres  of  the  said  coal,  and  that  divers,  to  wit,  tfaiiteen  aeres  of  the  said  coal  still 
remained  under  the  said  lands ;  and  that  £AQt  for  two  of  the  half-yearly  instalments  of  the  said 
price  for  the  coal  aforesaid,  became  due  and  still  was  in  arrear  and  unpaid  to  the  pluntiff :— 
Held,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  badyior  not  a?enuig.tluiteoa||i 
had  hwsa  found  under  the  premises. 


^ 
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of  coelf  Ijiog  withim  and  imder  a  certain  meBsnage  aod  l^i»> 
knde»  situate  &c.»  with  the  privilege  of  winniii^  and  carry- 
ing away  the  said  coal;  that,  by  the  a^d  indenture,  the  de- 
fi»daat  ooyenanted  with  the  plaintiff,  his  heiis»  &C.9  that  he, 
tke  defendant,  his  exeoators^  &c.,  diouM  and  wonld  pay  to 
the  phiintiff,  as  the  price  or  oonrideration-nMiey  of  the  said 
ooal^  the  sum  of  £40  for  every  statute  aene  of  the  said  coal 
which  Aould  be  found  within  or  under  the  said  messuage 
and  lands,  and  should  and  would,  until  ike  said  price  or 
oonsidevtttioB^money  should  be  paid  as  aforesaid,  pay  to  the 
plaintiff  the  sum  of  £40,  part  of  the  said  consideration- 
meney,  in  each  year,  by  two  equal  half-yearly  paym^ats,  on 
the  3rd  day  of  January  and  the  3iid  4ay  of  July,  whether 
the  whole  of  an  acre  in  any  such  year  abeuld  be  gotten  or 
Bot  Averm^it,  that  at  the  time  of  .the  making  of  the  said 
indenture,  there  toere  widun  and  under  the  said  messuage 
and  lands  divers,  to  wit,  fourteen  statute  acres  of  the  said 
coal,  and  that  a  large  quantity,  to  wit,  thirteen  statute  acres 
of  the  said  coal  still  remain  within  and  under  the  ^said  pre- 
mises ;  and  that  the  sum  •of  £40,  for  two  of  the  said  half- 
jearly  instalmewfa  of  the  price  for  the  said  ooal,  became  and 
was  due  and  still  is  in  arrear  to  the  plaintiff.*~Breach,  non- 
payment thereof 

Plea,  non  est  factum. 

At  the  trial,  before  Coleridge^  J^  at  the  last  assiaes  at 
Liverpool,  a  verdict  was  found  for  the  plaintiff,  damages 
401  1$.  In  Easter  Tern^  a  rule  nisi  was  obtained  for 
airesting  the  judgment,  on  the  ground  that  the  declaration 
was  insuffident,  for  not  averring,  in  the  terms  of  the  cove- 
nant, that  coal  vms  found  under  the  dennsed  premises.  On 
a  former  day  in  these  sittiiigs  (June  24), 

Addison  and  Hugh  HiU  shewed  cause. — The  objection 
here  is,  that,  although  the  declaration  contains  an  allegation 
that  there  was  and  is  coal  under  the  demised  premises,  it  is 
not  averred  that  coal  was' "found  under  the  premises,  the 
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1846.        covenant  being  to  pay  the  £40  ''for  every  statate  acre  of 

"jowktt"      ^^  ^^  ^^^  which  should  be  found  within  or  onder  the 

V.  premises."    But  in  substance  that  is  averred,  although  in- 

Spencrr.  . 

fonnally.     The  averment  that  coal  tocLs  under  the  premises 
could  not  be  proved  at  the  trial,  without  its  beio|  foiuHL 
The  jury  could  not  otherwise  have  assessed  the  damages  at 
the  sum  of  402.  \s.    The  informality,  therefore,  is  cured  by 
verdict^  according  to  the  rule  laid  down  in   Siennel  t. 
Hoffff  (a).    Upon  a  traverse  of  the  averment  that  there  was 
coal  under  the  premises,  the  plaintiff  must  have  proved  some 
coal  to  have  been  found,  which  had  not  been  paid  for.    But» 
further,  the  declaration  states,  not  only  that  there  was  coal 
under  the  premises,  but  that  two  half-yearly  instalments  of 
the  consideration-money  were  in  arrear  to  the  plaintifl^ 
which  could  not  be  unless  coal  had  been  found,  and  was 
unpaid  for;  and  that  the  defendant  has  admitted  by  his 
pleadings. 

Atfierton,  {Jervis  with  him),  contriL — The  main  object  of 
this  covenant  clearly  was,  not  that  there  should  be  a  peri- 
odical payment  of  a  rent  at  all  events,  but  that  at  no  time 
the  whole  of  the  payments  should  exceed  the  whole  value 
of  the  coal  founds  which  was  estimated  at  £40  a  statute 
acre.  The  word  founds  therefore,  clearly  means  more  than 
existing^  because  the  mere  existence  of  the  coal  lender  the 
premises  would  afford  no  measure  of  the  payments.  The 
covenant  is  then  qualified  thus :  that,  until  the  whole  con- 
sideration-money is  paid,  the  defendant  shall  pay  £40  a 
year,  whether  the  whole  of  an  acre  in  any  year  be  got- 
ten or  not ;  and  it  is  upon  this  part  of  the  covenant  only 
that  a  breach  is  assigned.  The  plaintiff  must  shew  a 
state  of  facts  which  entities  him  to  the  money,  the  non-pay- 
ment of  which  he  allies  as  a  breach.  He  must  therefore 
shew  that  tiie  money  is  in  arrear,  for  which  purpose  he  must 

(a)  lSaun<i.227,n.  (1). 
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shew  that  coals  have  been  foundy  and  not  plud  for.  That  ^1846. 
cannot  be  intended  or  inferred  from  anything  stated  in  this 
dedaration*  With  respect  to  the  allegation  that  two  half- 
yearly  instalments  became  and  were  due  and  still  are  in  ar- 
rear,  that  is  a  mere  statement  of  the  assumed  conclusion 
of  law  from  the  facta  before  stated,  which  would  not  be 
traversable.  In  covenant  for  non-payment  of  rent,  could 
the  plaintiff  recover  by  merely  sa3ring  that  there  was  a  de- 
mise, and  that  rent  remained  due?  The  money  not  being 
due  on  the  covenant  itself,  the  plaintiff  must  add  the  extrinsic 
fiM^ts  which  entitle  him  to  sue ;  and  here  the  extrinsic  &ci 
essential  for  that  purpose  is  that  coal  was  found,  which  was 
not  paid  for.  The  **  said  half-yearly  instalments"  mentioned 
in  the  conclusion  of  the  declaration,  are  those  mentioned  in 
the  covenant^  that  is,  instalments  which  are  to  be  paid  in  a 
given  event,  namely,  if  coal  be  foimd  under  the  premises, 
and  until  the  coal  found  shall  not  have  been  fully  paid  for 
at  a  certun  rate.  It  is  said  this  is  cured  by  the  verdict; 
but  that  is  not  so;  the  issue  joined  had  nothing  to  do  with 
it,  and  the  judge  would  not  have  allowed  any  evidence  to  be 
given  as  to  the  amount  due.  The  issue  being  proved,  the 
judge  would  merely  look  at  the  deed  to  see  how  many 
instalments  were  due.  [Flatt,  B.,  referred  to  SicUemore  v. 
ThidUton  (a),  as  in  point.] 

Cur.  adv.  vidt 

The  judgment  of  the  Court  (5)  was  now  delivered  by 

Alderson,  B. — This  was  a  motion  in  arrest  of  judgment. 
The  declaration  stated,  that,  by  an  indenture  between  the 
plaintiff  of  the  first  part,  Jonathan  Jowett  of  the  second 
part,  and  the  defendant  of  the  third  part,  the  said  Jona- 
than Jowett,  at  the  request  and  by  the  direction  of  the 
plaintiff,  did  grant  unto  John  Spencer  and  the  defendant, 

(«)  6  M.  &  Sel.  9.  {h)  Alder$fmy  B.,  Bolfe^  B.,  and  PUm^  B. 

VOL.  xv.  a  z  M.  w. 
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1846.  all  the  coak^  mined,  beds^  yeinsy  and  seams  of  ooal,  under  a 
messuage  and  lands^  to  hold  the  same  to  the  said  Jdm 
Spencer  and  the  defendant,  their  heirs  and  assigns,  in  eqital 
(Glares,  as  tenants  in  common,  subject  to  the  covenaats  in 
the  indenture  contained ;  and  that  the  defendant  by  ^e  in* 
denture  oorenanted,  that  John  Spencer  and  he  would  pay 
unto  the  plaintiff,  as  the  price  or  conrideration-Biaiiey  ibr 
the  coal  granted,  £40  for  every  statute  acre  of  the  said  cod 
which  should  be  found  within  or  undar  the  said  meflsui^ 
and  lands ;  and,  until  the  said  price  or  eonsideratioii  for  tbe 
said  coal  should  be  fully  paid,  pay  to  the  plaintiff  £AO,  part 
of  the  sud  consideration-money,  in  each  year,  by  two  equal 
instalments,  on  the  3rd  of  January  and  the  3rd  of  July, 
the  first  payment  to  be  made  on  the  3rd  of  January  next 
after  the  date  of  the  indenture,  and  whether  die  whole  of 
an  acre  of  the  said  coal  should  in  every  such  year  be  gotten 
or  not. 

The  declaration  further  stated,  that,  at  the  time  of  making 
the  said  indenture,  there  were,  within  and  under  the  said 
messuage  and  lands,  divers  statute  acres  of  liie  said  coel, 
and  that  a  lai^  quantity,  to  wit,  thirteen  acres  of  the  said 
coal,  still  remained  within  and  under  the  said  messuage  and 
lands;  and  that  a  sum  of  money,  to  wit,  £40,  for  two  of 
the  half-yearly  instalments  of  the  said  price  or  oonsideratiim- 
money  for  the  coal  aforesaid,  became  and  was  due,  and  still 
was  in  arrear  and  unpaid. 

The  defendant  pleaded  non  est  &ctum,  and  another  plea 
not  affecting  the  present  question.  On  these  pleas  issue 
was  joined,  and  the  jury  found  for  the  plaintiff.  The  ques- 
tion was  whether,  upon  this  finding,  the  plaintiff  was  enti- 
tled to  judgment. 

By  the  covenant,  for  the  breach  of  which  this  action  was 
brought,  the  defendant  bound  himself  to  pay  £40  for  every 
statute  acre  of  the  said  coal  which  should  be  found  within 
or  under  the  said  messuage  and  lands;  and  that  sum 
yearly,  by  half-yearly  instalments,  whether  the  whole  of 
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dn  acre  of  the  said  coal  should  be  gotten  or  not.     On        1846. 
either  brnnoh  of  the  alternative  contemplated  by  the  oove- 
nant,  the  finding  of  the  coal  was  a  condition  precedent  to 
the  obligation  to  pay  attaching.     In  ordar,  therefore^  to 
have  shewn  that  the  defendant  had  become  liable  to  pay 
the  £40  80  reserved,  the  plaintiff  should  have  averred  in  his 
declaration  that  coal  had  been  found  under  and  within  the 
messuage  and  land.     The   averment  that  the  coal  was 
within  and  under  the  messuage  and  land,  is  quite  consist- 
ent with  its  never  having  been  found.     The  language  of 
the  second  branch  of  the  covenant,  which  provides  for  the 
annual  payment  of  £40,  whether  tibe  whole  of  an  acre  of 
the  said  coal  should,  in  every  such  year,  be  gotten  or  not, 
shews  that  the  parties  to  the  deed  intended  that  the  word 
''found"  should  import  more  than  the  mere  existence  of 
the  coal  under  and  within  the  messuage  and  lands.     Wfae* 
ther  it  is  considered  as  having  been  used  synonymously 
with  ''  gotten,"  or  ''  in  a  condition  to  be  won,"  or  any  other 
state  of  the  coal  beyond  that  of  its  mere  existence  under 
and  within  the  messuage  and  land,  is  unimportant.     The 
necessity  of  the  averment  of  its  having  been  found  still 
remains. 

But  it  was  contended  by  the  plaintiff's  counsel,  that 
after  verdict,  the  allegation  that  a  sum,  to  wit^  the  sum  of 
£40,  for  two  half-yearly  instalments,  became  and  was  due 
and  still  was  in  arrear,  was  suflBcient  to  support  the  dedara* 
tion,  as  it  must  be  intended  that  in  assessing  the  damages 
the  jury  must  have  founded  the  verdict  upon  the  assumption 
that  coal  had  been  found.  But  in  Sicklemore  v.  Thistle^ 
ton  (a),  the  Court  of  King's  Bench  held  that  that  general 
averment  was  not  suffident^  even  after  verdict,  to  supply 
the  omission  of  stating  those  events,  upon  the  happening 
of  which  alone  the  liability  to  pay  attached.  In  that  case, 
the  defendant  had  executed,  as  surety  for  the  lessee,  the 

(a)  6  M.  &  Sel.  9. 
zz2 
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_1846^  counterpart  of  a  lease.  In  the  declaration  he  was  stated 
to  have  covenanted  generallj  that  the  lessee  should  pay  the 
rents  and  perform  the  covenants  by  him  to  be  paid  and  per- 
formed, and  the  breach  assigned  was,  that  rent  was  in  ar- 
rear;  but  the  deed  having  been  set  out  upon  oyer,  the 
effect  of  which  was  to  make  it  part  of  the  declaration,  the 
defendant's  covenant  appeared  to  be  to  pay  on  demand,  in 
case  the  lessee  should  neglect  to  pay  the  rent  for  forty  days 
after  it  became  due.  The  declaration  did  not  aver  the  de- 
mand on  the  expiration  of  the  forty  days,  and  on  that  ground 
the  judgment  was  arrested,  although  the  breach  assigned  m 
the  declaration  was,  that  three  quarterly  payments  of  rent 
were  in  arrear  and  unpaid,  contrary  to  the  defendant's 
covenant 

But  tiie  form  of  assigning  the  breach  in  the  present  de- 
claration, by  describing  the  money  to  be  due  as  two  of  the 
said  half-yearly  instalments  of  the  price  or  consideration* 
money  for  tiie  coal  aforesaid,  limits  it  to  the  supposed 
average  of  instalments  of  the  price  for  the  coal  previously 
described  as  being  within  and  under  the  messuage  and  land ; 
so  that  the  breach,  when  expanded,  might  be  read  thus: — 
That,  after  the  making  of  the  indenture,  and  before  the 
commencement  of  the  suit,  a  sum  of  money,  to  wit,  £40,  for 
two  of  the  said  half-yearly  instalments  of  the  said  price  or 
consideration-money,  for  coal  within  and  under  the  messuage 
and  land,  became  and  was  due  and  still  is  in  arrear  and  un- 
paid to  the  plaintiff,  contrary  to  the  tenor  and  effect  of  the 
defendant's  covenant.  This  breach  differs  from  the  obliga- 
tion  assumed  by  the  covenant,  which  was  not  to  pay  for 
coals  existing  within  and  under  the  messuage  and  land,  but 
for  such  of  them  as  should  be  found.  The  declaration, 
dierefbre,  is  bad,  and  the  judgment  consequentiy  must  be 
arrested. 

Rule  absolute. 
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1846. 

Booth  v,  Millns.  June  24. 

XJEBT  by  payee  against  maker  of  a  promissory  note  for  In  an  action  bj 
£100,  made  the  25ih  of  January,  1844,  payable  to  the  maker^^a" 
plaintiff  on  deouu^d,  with  interest,  &c    Pleaa,  first,  as  to  P^-fj^ioo 
£50,  parcel  &c,  and  interest  thereon,  that  the  defendant  ■? d  mterrat, 

the  defendant 

made  his  said  note  for  £100,  and  interest,  instead  of  a  note  pleaded,  as  to 
for  £50,  by  mistake;  secondly,  that  as  to  £50,  parcel  &c,  m'^i^^pieM 
and  interest,  the  said  note  was  made  for  the  accommodation  ^^.4*?^  ^^^ 

'^  which  laj  on 

of  the  plaintiff;  thirdly,  as  to  the  same  sum,  that  the  note  the  defendant; 

was  procured  by  the  fraud,  covin,  &c,  of  the  plaintiff;  Bidae,  payment 

fourthly,  as  to  £40,  parcel  of  another  sum  of  £50,  payment  ^on^  hito 

On  all  these  pleas  issuss  were  taken  and  joined.     Lastly,  S^^*^'^^ 

the  defendant  pleaded,  as  to  the  residue,  payment  into  fendantwas 

court  of  142L  10«.,  with  an  allegation  that  the  defendant  i^ ,  greater 

was  not  indebted  in  a  greater  amount.     This  allegation  J^^JJ^J^e*^ 

was  traversed  by  the  replication,  and  issue  was  joined  plaintiff  replied 

•^  r  »  ''  that  the  de- 

thereon.  fendant  was  in- 

At  the  trial,  before  Patteson,  J.,  at  the  last  assizes  at  j,^  ^  greater 
York,  the   right    to  begin  was  disputed.     The   learned  ?»oant,and 

'  ^  ®^     ^  ^  ^  ^  usne  was  joined 

Judge  ruled  that  the  plaintiff  was  entitled  to  begin ;  and  thereon  .— 
in  summing  up,  he  left  it  to  the  jury  to  say  whether  the  plaintiff  waa 
defendant  had  made  out  his  case  on  any  of  the  pleas,  and  b^^tthe 
which  party's  witnesses  were  entitled  to  credit.     The  jury  *"*>• 
found  a  verdict  for  the  plaintiff  on  all  the  issues. 

Pashley  having  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  that  the  defendant 
was  entitled  to  have  begun, 

Martin  now  shewed  cause. — The  plaintiff  was  clearly 
entitled  to  begin  in  this  case,  because  it  lay  upon  him  to 
shew  that  the  defendant  was  indebted  to  him  in  a  greater 
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184^         amount  than  the  sum  paid  into  court.     Cripps  v.  fVeUs  (a) 
is  precisely  in  point — The  Court  called  on 

PcLshkyf  in  support  of  the  rule. — The  substantial  issues  in 
this  case  were  all  on  the  defendant     Smart  ▼.  Rayner  {h) 
is  in  point     That  was  an  action  of  assumpsit  on  bills  of  ex- 
change, and  on  an  account  stated ;  the  defendant  pleaded, 
to  the  counts  on  the  bills,  pleas  the  affirmative  of  which 
were  upon  him,  and  to  the  account  stated,  non  aasumpat; 
and  the  Court  held,  that  the  defendant  was  entitled  to 
begin,  unless  the  plaintiff  stated  that  he  had  some  evidenoe 
to  give  on  the  account  stated.     But,  at  all  events,  if  the 
learned  judge  was  correct  in  this  case  in  ruling  that  the 
plaintiff  was  to  begin,  he  ou^t  to  have  told  the  jury  that 
it  was  for  the  plaintiff  to  make  out  his  case,  and  not  for  die 
defendant     Mercer  v.  WhaU{c)  has  established  that  the 
mere  form  of  the  issue  is  not  the  criterion  whereby  this 
point  is  to  be  determined. 

Aldebbon,  B. — I  think  this  rule  ought  to  be  dischaiged. 
The  plaintiff  was  entitled  to  begin,  an  issue  being  upon 
him.  Upon  the  issue  on  the  replication  to  the  fiflh  plea, 
the  defendant  would  have  been  entitled  to  the  verdict,  un- 
less the  plaintiff  had  given  some  evidence ;  and  that  is  the 
true  test  I  quite  assent  to  the  ruling  of  my  brother  Roift 
in  Cripps  v.  Welh. 

KoLFE,  B. — I  adhere  to  the  rule  which  was  stated  by  me 
in  Cripps  v.  WeUs.  I  own  I  think  it  is  unfortunate  that 
the  Courts  should  ever  have  granted  new  trials  on  the  mere 
question  as  to  the  right  to  begin  at  Nisi  Prius.  The  main 
point  is,  whether  the  judge  has  directed  the  jury  rightly  as 
to  the  party  on  whom  the  burthen  of  proof  Ues.     If  the 

(a)  C.  &  Mar.  489.  (6)  6  C.  &  P.  721.  (c)  6  Q.  B.  447. 
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issues  are  rightly  put  to  the  jury,  we  ought  to  presume 
that  justice  will  be  done. 

Platt,  B. — It  seems  to  me  that  the  rule  laid  down  by 
my  Brother  Bolfe^  in  Cripps  v.  Welhy  is  the  correct  one, 
viz.  that  the  plaintiff  is  to  begin  when  the  affirmative  of  the 
issue  is  upon  him.  That  is  the  general  rule.  Here  the 
issue  is,  whether  the  plidntiff  is  entitled  to  more  damages 
than  the  sum  paid  into  court ;  the  affirmative  of  that  issue 
he  was  clearly  bound  to  prove  (a). 

Rule  discharged  (&). 


1846. 


(a)  In  the  coune  of  the  aigu- 
ment,  Aldertony  B.,  adverted  to 
a  correction  made  by  Parke^  B., 
in  the  Exchequer  copy  of  the 
report  of  the  judgment  of  Lord 
Abinger^  C.  B.,  in  Huckman  v. 
FemU,  3  M.  &  W.  617.  The 
jadg;ment,  as  printed,  runs  thus: 
— *^  We  have  no  doubt  as  to  the 
first  point,  that  the  Lord  Chief 
Justice  was  right  in  ruling  that 
the  onus  probandi  was  upon  the 
plaintiff,  and  that  he  was  bound 
to  begin.  We  cannot  agree,  how- 
ever, that  this  is  a  matter  en- 


tirely for  the  disposal  of  the 
judge  at  Mifli  Prius.  I  cannot 
say  that  we  should  interfere  in  a 
very  doubtful  case,  but  if  the  de- 
cision of  the  judge  were  clearfy 
and  manifeitly  xorong^  the  Court 
would  interfere  to  set  it  right." 
Parke,  B.,  has  substituted  for  the 
words  in  italics,  **  did  clear  and 
manifest  wrong;"  and  has  added 
this  note  in  the  margin : — **  Qu. 
if  this  is  not  the  true  reading." 

(b)  See  Ashiy  v.  Bates,  aute, 
p.  689. 
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1646.        did  not    It  ie,  ther^fOTe,  a  contract  by  the  masten  to 
Pii.KiNOToy    employ,  as  well  as  by  the  servant  to  server  and  oonae- 


.Scott. 


quently  the  ground  of  this  laotion  Mk. 


Platt,  B. — The  questioa  is,  what  is  the  eonstructioii  of 
this  contract  ?  The  difficulty  with  ine  all  akxig  has  been  to 
see  what  is  the  limit  of  the  engagementy  if  it  be  not  seven 
years.  That  it  is  an  engagement  for  no  time  at  ail,  is  in- 
consistent with  all  the  provisions  of  it  which  have  been  re- 
ferred to  by  my  Brother  Aldersatau  They  are  all  inoon- 
sisteitt  with  the  supposition  of  the  absence  of  any  under- 
taking on  the  part  of  the  masters  to  employ  the  wodkman* 
I  iliink,  on  die  whole,  it  clearly  amounts  to  «ii  undertaking 
to  employ  the  party,  and  to  pay  him  the  agreed  wage^ 
during  the  whole  seven  yeaxs,  onless  in  the  meantime  the 
contract  should  be  determined  by  notice.  That  distin- 
guishes it  from  the  cases  in  the  Queen's  Bendi  which  have 
been  cited  by  Mr.  Hendersoru 

Bule  dischaiged. 


June  25.  JowETT  v.  Spencer. 

Declaration  in  v^  OVEN  ANT. — The  declaration  stated,  that,  by  an  in- 
stated, that  denture,  dated  &a,  made  between  the  plaintiff  of  the  first 
dentare  mnSi  P^»  Jonathan  Jowett  of  the  second  part,  and  John  Spen- 
to  defendant  aU  cer  and  the  defendant  of  the  third  port,  the  plaintiff  granted, 
mines  of  coal  bai^sined,  sold,  aliened,  and  released  to  the  said  John  Spen- 
hui^?;^^^de-  ^^  ^^^  ^^^  defendant^  all  the  coals,  mines,  seams  and  beds 

fendant  cove- 
nanted to  pay  to  plaintiffy  as  the  price  of  the  coal  so  grantedi  jf 40  for  ererj  statnte  acre  of  the 
said  coal  which  should  be  found  under  the  said  lands ;  and  until  the  said  price  idionld  be  fully 
paid,  to  pay  plaintiff  ;^40,  part  of  the  said  price,  in  each  year,  by  two  equal  half-yearly  instal- 
ments, whether  the  whole  of  an  aore  of  the  said  eoal  Should  be  gotten  -in  ereiy  «ioh  year  or  not. 
Ayerment,  that,  at  the  making  of  the  indenture,  there  were  under  the  said  lands  divers,  to 
wit,  fourteen  acres  of  the  said  coal,  and  that  divers,  to  wit,  tUiteen  acres  of  the  said  ooal  still 
remained  under  the  said  lands ;  and  that  ^£"40,  for  two  of  the  half-yearly  instalments  of  the  said 
price  for  the  coal  aforesaid,  became  due  and  still  was  in  arrear  and  unpaid  to  the  plaintiff: — 
Heldt  on  motion  in  arrest  of  judgment,  that  the  declaration  was  bad,i6r  not  averring,tluiteodlp 
had  been/oiifuf  under  the  premises. 
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of  ooal»  lytng  withm  and  under  a  certain  inessnage  aitd  ^18^ 
kndsy  situate  &c,  with  the  privilege  of  winning  and  cany- 
ing  away  the  smd  coal;  that,  by  the  said  indenture^  the  de- 
feadant  covenanted  with  the  plaintiff,  his  heiiia^  &a,  that  be, 
the  defendant^  hia  executors,  &c.,  dioukl  and  would  pay  to 
the  plaintiff,  as  the  price  or  cooMderation-nioaey  of  the  said 
ooat  the  sum  of  £40  for  every  etatute  acre  of  the  said  coal 
which  Aould  befonmd  within  or  under  the  said  messuage 
and  lands,  and  should  and  would,  until  die  said  price  or 
considevntioa^money  should  be  fudd  as  aforesaid,  pay  to  the 
plaintiff  the  sum  of  £40,  part  'of  ihe  «aid  consideration- 
meoey^  ia  each  year,  by  two  equal  half-yearly  payments,  on 
the  3rd  day  of  January  and  the  Sid  day  of  July,  whether 
the  whole  of  an  acre  in  any  such  year  should  be  gotten  or 
not.  Averuent,  that  at  the  time  of  the  making  q£  the  said 
kdenture,  there  were  within  and  under  the  said  messuage 
and  lands  divers,  to  wit,  fourteen  statute  acres  of  the  Sfud 
coal,  and  that  a  large  quantity,  to  wit,  thirteen  statute  acres 
of  the  said  coal  still  remain  withia  and  under  the  «aid  pre- 
mises ;  and  that  the  sum  of  £40,  for  two  of  the  said  hat^ 
jear^y  instalments  of  the  piice  for  the  smd  ooal,  became  and 
was  due  and  still  is  in  arrcar  to  the  plaintiff. — ^Breach,  non- 
payment Ihereofl 

Plea,  non  est  factum. 

At  the  trial,  before  Coleridge,  J^  at  the  last  assLees  at 
Liverpool,  a  verdict  was  found  for  the  pkintiff,  damages 
40il  it.  In  Easter  Tern^  a  rule  nisi  was  obtained  for 
airecning  the  judgment,  on  the  ground  that  the  declaration 
was  insuffiinent,  for  not  averring,  in  tiie  terms  of  the  oove- 
•muakt,  that  coal  teas  found  under  the  demised  premises.  On 
a  former  day  in  these  sittiiigs  (June  24), 

Addison  and  Hugh  Sill  shewed  cause. — The  objection 
here  is,  that,  although  the  declaration  contains  an  all^ation 
that  there  was  and  is  coal  under  the  demised  premises,  it  is 
not  averred  that  coal  was 'found  under  the  premises,  the 
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1846.        the  defendant  hath  never  had  or  receiyed  the  said  last-meiir 
tioned  instahnent,  but  hath  always  hitherto  been  ready  and 
wiUing  to  suffer  and  permit^  and  hath  always  hitlierto  suf- 
fered and  permitted,  the  plaintiff  to  have  and  reoeive  of  and 
from  H.  Graves  &  Co.  so  much  of  the  said  last-notentiaQed 
instahnent  as  should  amount  to  the  said  residue  of  the  said 
sum  in  the  said  bill  of  exchange  specified;  and  although  ibe 
the  said  H.  Graves  &  Co.  have  always  hitherto  been  in 
solvent  circumstances^  and  fully  able  to  pay  the  aaid  last- 
mentioned  instalment,  of  all  which  premises  the  plaintiff 
then,  to  wit,  on  &c.,  had  notice ;  nevertheless  the  plaintifl^ 
of  his  own  wrong,  hath  hitherto  omitted  and  n^leeted  to 
obtidn  and  procure  of  and  from  the  said  H.  Graves  &  Ca 
any  part  of  the  said  last*mentioned  instalment :  by  means 
of  which  said  sevend  premises  the  defendant  hath  beoome 
and  is  wholly  exonerated,  released,  and  discharged  from  the 
promise  in  the  first  count  mentioned,  and  the  perfbimance 
thereof. — Verification. 

There  were  idmilar  pleas  to  the  second  and  last  counts. 

Eighth  plea. — As  to  the  sum  of  £50,  parcel  of  the  monies 
in  the  second  and  last  counts  mentioned,  the  defendant  says, 
that  after  the  making  the  promise  in  those  counts  respec- 
tively mentioned,  and  before  any  breach  thereof,  and  before 
the  commencement  of  this  suit,  to  wit,  on  &c.,  the  pUdntiff 
made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  the  defendant,  and  thereby  requested  the  defendant  to  pay 
to  the  plaintiff,  or  order,  £50  for  value  received,  four  months 
after  the  date  thereof^  and  the  defendant,  at  the  request  of 
the  plaintiff,  then  accepted  the  said  bill,  and  delivered  the 
same  to  the  plaintiff,  who  then  accepted  and  rec^ved  the 
same  in  discharge  of  the  said  sum  of  £50,  parcel  &c.,  and 
then  indorsed  and  delivered  the  same  to  one  W.  Sharp,  who 
from  thence  hitherto  hath  been,  and  still  is,  the  holder 
thereof,  and  entitled  to  sue  the  defendant  upon  the  same. 
Verification. 

Ninth  plea,  as  to  the  same  sum,  parcel,  &c.,  that  after 
the  making  of  the  said  promise  &a,  and  before  any  breach 
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thereof,  and  before  the  coiumeiioement  of  this  suit,  to  wit»  1846. 
on  &C.,  the  pliuntiff  made  bia  bill  of  exchange  in  writing, 
and  delivered  the  same  to  the  drfendant*  and  thereby  re- 
quested the  defendant  to  pay  the  plaintiff,  or  order,  £50  for 
yalue  received,  four  months  after  the  date  thereof,  and  the 
defendant,  at  the  request  of  the  plaintiff,  then  accepted  the 
said  last-mentioned  biU,  and  delivered  the  same  to  the  plain- 
tiff, who  accepted  and  received  the  same  in  discharge  of  the 
said  sum  of  £50,  parcel  &c,  and  then  indorsed  and  delivered 
the  same  to  one  W.  Sharp,  who  then  became  and  was  the 
holder  and  entitled  to  payment  thereof;  that  whilst  W. 
Sharp  was  the  holder  and  entitied  to  payment  of  the  said 
last-mentioned  bill  of  exchange,  to  wit,  on  &c.,  the  defendr 
ant  and  one  T.  Kemp,  at  his  request,  and  on  his  account 
and  behalf  respectively,  paid  to  the  said  W.  Sharp  divers 
sums  of  money,  in  the  whole  amounting  to  the  said  sum  in 
the  said  bill  of  exchange  spedfied,  and  the  same  thereby 
tiien  became  and  was  fully  paid,  satisfied,  and  discharged. — 
Verification. 

Beplication  to  the  first  plea,  that,  in  consideration  that 
the  defendant,  with  the  assent  of  H.  Graves  &  Co.,  and  at 
the  request  of  the  plaintiff,  would  suffer  and  permit  the 
plaintiff  to  have  and  receive  of  and  from  H.  Graves  &  Co. 
so  much  of  the  said  instalments  of  £40  as  should  amount 
to  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, he  the  pliuntiff  did  not  agree  to  accept,  receive,  and 
take  payment  of  the  said  bill  of  exchange  from  out  of  such 
instalments,  and  to  discharge  the  defendant  from  the  per- 
formance of  the  said  promise  in  the  said  first  count  men- 
tioned, modo  et  form&. 

There  was  a  similar  replication  to  the  plea  to  the  second 
and  last  counts* 

Replication  to  the  eighth  plea,  that  the  said  bill  of  ex- 
change in  that  plea  mentioned  became  due  and  payable 
before  the  commencement  of  this  suit*,  to  wit,  on  &c. ;  and 
tiie  defendant  did  not  pay  and  has  not  paid  the  amount  of 
the  sfud  bill,  or  any  part  tiiereof,  although  the  same  was 
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1846.  dulj  presented  to  him  for  payment  thereof  before  the  com- 
mencement of  this  suit;  and  that  the  said  W.  Sharp,  afler 
the  said  indorsement  of  the  said  bill  to  him,  and  before  the 
commencement  of  this  suit,  to  wit,  on  Sec,  returned  the 
said  bill  to  the  plaintiff,  who  thereby  then  became  and  was 
the  holder  thereof,  and  so  remained  and  continued  until 
and  at  the  time  of  the  commencement  of  this  suit  and  still 
is  the  holder  thereof. — Verification. 

Replication  to  the  ninth  plea,  that,  whilst  the  said  W. 
Sharp  was  the  holder  of  the  said  bill  of  exchange  in  that 
plea  mentioned,  the  defendant  and  the  said  T.  K^np,  at 
his  request,  or  on  his  account  or  behalf,  did  not,  nor  did 
either  of  them,  pay  to  the  said  W.  Sharp  any  sums  of  money, 
in  the  whole  amounting  to  the  said  sum  in  the  bill  of  ex- 
change specified,  or  any  part  thereof,  nor  was  the  same  paid 
and  satisfied  or  discharged,  as  in  the  said  ninth  plea  alleged; 
and  the  plaintiff  in  fact  saith,  that,  although  the  said  bill 
*  of  exchange  became  due  before  the  commencement  of  this 
suit,  to  wit,  on  &c,  yet  the  defendant  has  not  paid  the 
same,  or  any  part  of  the  amount  thereof;  and  that,  ailer 
the  indorsement  of  the  said  bill  to  the  siud  W.  Sharp,  and 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  the 
said  W.  Sharp  returned  the  said  bill  to  the  plaintifl^  who 
thereby  became  and  was,  and  thence  hitherto  hath  been, 
and  still  is,  the  holder  of  the  said  bill. — Verification. 

Special  demurrer  to  the  replication  to  the  first  plea,  as- 
signing for  causes,  amongst  others,  that  the  same  is  calcu- 
lated to  embarrass  and  perplex,  inasmuch  as  it  is  dubious  and 
uncertain  whether  the  plaintiff  thereby  means  to  put  in 
issue  the  agreement  or  the  consideration,  or  both  the  agree- 
ment and  the  consideration. 

There  was  a  similar  demurrer  to  the  replication  to  the 
plea  to  the  second  and  last  counts. 

Special  demurrer  to  the  replication  to  the  eighth  plea,  as- 
signing for  causes,  amongst  others,  that  it  does  not  confess 
and  avoid,  or  traverse  and  deny,  the  said  plea;  also  that  it  is 
an  argumentative  denial  of  the  allegation  in  the  said  plea, 
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that  W.  Sharp  <^  hitherto  hath  been  and  still  is  the  holder  of        1846. 
the  said  bill,  and  entitled  to  sue  the  defendant  thereon ;" 
also,  that  the  replication  should  have  concluded  to  the 
country,  and  not  with  a  verification ;  also  for  that  it  is  ad- 
mitted by  the  replication  that  the  bill  was  accepted  and  re- 
ceived by  the  plaintiff  in  discharge  of  the  said  siun  of  £50. 
Spedal  demurrer  to  the  replication  to  the  ninth  plea,  as- 
signing for  causes,  amongst  others,  that  it  does  not  confess 
and  avoid,  or  traverse  and  deny,  the  said  plea;  also  that  it 
is  an  argumentative  denial  of  payment  to  W.  Sharp  of  the 
said  bill ;  also  that  the  replication  should  have  concluded  to 
the  country,  and  not  with  a  verification* — Joinders  in  de- 
murrer. 

HurUtone,  for  the  defendant,  in  support  of  the  demurrers. 
— The  replications  to  the  first  two  pleas  are  bad  for  uncer- 
tainty. They  may  mean  that  the  plaintiff  made  the  agree- 
ment, but  not  on  the  consideration  laid,  or  may  intend  to 
put  in  issue  both  the  conuderalion  and  agreement,  or  simply 
the  agreement.  Suppose  issues  taken  on  them,  and  that»  at 
the  trial,  it  appeared  that  the  agreement  was  in  fact  made, 
but  on  a  different  consideration  from  that  laid  in  the  pleas, 
for  whom  could  the  issues  be  found?  [Parke,  B. — The 
replications  seem  bad,  but  are  the  pleas  good?]  They 
shew  the  extinguishment  of  the  debt,  by  the  agreement  to 
receive  it  out  of  the  instalments  payable  by  H.  Graves  & 
Co.  Mr.  Chitty,  Jun.,  in  his  work  on  Contracts  (a),  col- 
lects the  cases,  and  states  their  result  thus :  ^*  In  Tatlack  v. 
Harris  (ft),  BuUer,  J.,  put  this  case — Suppose  A.  owes  B. 
£100,  and  B.  owes  C.  £100,  and  the  three  meet,  and  it  is 
agreed  between  them  that  A.  shall  pay  C.  the  £100,  B.'b 
debt  is  exHnffuishedy  and  C.  may  recover  the  same  against 
A."  [Aldersan,  B. — This  plea,  to  be  good,  must  shew  such 
an  agreement  as  would  give  a  right  of  action  against  Ghraves 

(a)  3rd  edit.  613»  2nd  edit.  482.  (&)  3  T.  R.  180. 
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^846.^      &  Ca     Parke,  K — Though  the  plea  alleges  the  agreement 
of  the  parties  to  have  been  with  their  anent,  that  msLy  meaa 
their  assent  to  the  agreement  between  the  plaintiff  and  de- 
fendant, without  agredng  to  making  themselTes  Hable.]]    Tlie 
plea  goes  further,  and  shews  Graves  &  Co.  to  have  acted  on 
the  agreement,  by  ailing  that  they  paid  the  first  inatalment 
to  the  plaintiff.     [^AUersony  B. — They  might  be  wining  to 
pay  the  instalments,  but  such  payment  does  not  sbewr  tiiat 
they  had  agreed  to  be  liable  to  an  action  in  respect  of  them.] 
If  the  plea  to  the  second  and  last  counts  be 
the  plea  to  the  first  count  is  good,  for  it  shews  the 
ment  to  have  been  made  while  the  bill  was  running,  and 
an  acceptor's  liability  may  be  discharged  by  parol^  even 
after  breach :  Whatley  v.  Tricker  (a),  Parker  v.  Leigh  {by, 

The  replications  to  the  eighth  and  ninth  pleas  are  bad,  for 
their  argumentative  denial  that  Sharp  was  the  holder  of  the 
bill,  and  should  have  concluded  to  tiie  country. 

J.  Brown  was  here  called  on  in  support  of  the  replications. 
— The  duplicity  of  the  pleas  compelled  the  plaintiff  to  re- 
ply the  non-payment  of  the  bill,  and  that  Sharp  returned  it 
to  the  plaintiff;  for  if  the  indorsement  to  Sharp  alone  had 
been  traversed,  the  defendant  would  have  proved  tiie  fiict 
Kearslake  v.  Morgan  {c)  shews  that  it  would  have  been 
enough  to  have  proved  a  negotiable  security  to  have  been 
given  "  for  and  on  account  of*  the  debt:  see  also  Mercer  v. 
Cheese  {dy    But  these  pleas  aver  that  tlie  bill  was  received 
by  the  plaintiff  in  dischai^e  of  the  debt,  and  also  that  he 
indorsed  it  to  Sharp.     Unless  a  plaintiff  tiiinks  pitiper  to 
demur  for  duplicity  of  a  plea,  he  must  put  both  facts  in 
issue :  Chitty  v.  Dendy  (e\  BoUon  v.  Cannon  (J).    To  have 

(a)  1  Camp.  36.  (/)  1  Ventrls,  272,  relied  on 

(b)  2  Stark.  C.  N.  P.  228.  in  Stephen  on  Pleadings  eh.  IL, 
(e)  6  T.  R.  513.  sect.  3,  rule  1.  And  see  per  Lord 
Id)  4  M.  &  6r.  804.  AHnger,  1  M.  &  W.  330:  aim 
(0  3  Ad.  &  E.  323.  /S^itk  v.  Disdn,  7  Ad.  &  £.  1; 


2  N.  &  p.  l,S.a;  Qerten  v.  Bo-  Eden  v.  Iktrtle,  10  M.  &  W.0d5. 
bimm,  2  Dowl.  P.  C.  (N.  S.)  41.         (a)  12  M.  &  W.  830. 
Bat8ee3foorf  Y.^otf^tToM^l  Scott,  (h)  6  M.  &  Gr.  40. 

122;  1  Bing.  N.  C.  323;  -Faiitt-  (c)  8  M.  &  W.  629. 

ner  v.  (7AeM^,  6  Ad.  &  £.  218 ;         (<l)  8  Id.  686. 
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repUed  thftt  the  bill  was  received  **  in  discharge,"  might  ^  1846. 
have  admitted  Sharp  to  be  holder,  for  **  discharge  "  is  not 
necessarily  ^*  satisfacUon : ''  JSmbUn  v.  Dartnell  {a),  MaUlard 
V.  Duke  of  ArgyU{b).  In  Fraaer  v.  Welch  (c),  the  action 
was  on  the  biU,  not  on  the  oon8idenition»  so  that  the  plain* 
tiff  was  implied  to  be  the  holder  at  the  time  the  action  was 
brought  by  the  plaintiff.  Had  the  replication  in  this  case 
simply  traversed  Sharp's  being  the  holder  at  that  time, 
it  would  have  been  an  immaterial  traverse,  and  the  declara- 
tion would  have  been  said  to  have  been  answered  by  the 
rest  of  the  plea» 

Hurlsttme,  in  reply. — If  the  pleas  are  douUe,  the  plain- 
tiff might  have  demurred  specially ;  but  if  he  does  not  do  so, 
and  replies  double,  he  must  not  violate  the  rule  agunst  ar- 
gumentative pleading.  The  plea  in  substance  alleges,  that 
Sharp  was  the  holder  of  the  bill  at  the  time  the  suit  was 
commenced.  That  k  replied  to  by  allying  that  the  bill 
was  returned  to  the  plaintiff,  and  that  he  was  the  holder  at 
the  commencement  of  the  suit.  That  confesses,  without 
avoiding,  the  averment  of  the  plea.  The  replication  should 
have  eondiided  with  a  special  traverse,  absque  hoc  that 
Sharp  was  holder  of  the  bill  modo  et  formd.  [ParA^,  B. — 
That  argument  only  applies  to  the  issues  on  the  second  and 
last  counts ;  and  if  plaintiff  can  recover  on  the  first  count, 
they  need  not  be  discussed].  The  replications  admit  that 
Sharp  was  the  holder  of  the  bill,  and  then  ai]gumentatively 
deny  it,  by  stating  fresh  matter,  viz.  that  the  plaintiff  was 
the  holder  at  the  time  of  bringing  the  action.  In  firaeer  v. 
fFelch,  Lord  Abinger  said  (<f),  <'  I  think  Mr.  Erk^s  argu- 
ment is  correct,  that  if  a  plaintiff,  in  his  replication,  selecte 


i 


Watt. 
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1846.         one  of  many  facts  in  a  plea,  for  the  purpose  of  trying  the 
Kkmf        issae^  and  it  is  found  for  him,  the  other  facts  must  be  consi* 
dered  as  expunged  from  the  record,"    [^Parhe,  B. — You  say 
that»  as  the  plaintiff  did  not  demur  specially  to  the  plea, 
he  might  reply  by  answering  both  parts  of  it»  if,  instead  of 
answering  argumentatively,  he  had  traversed  that   i^iarp 
was  the  holder  at  the  time  the  writ  was  issued.]     The 
matters  of  defence  were  two ;  first,  that  a  bill  had  been 
given,  and  next»  that  it  was  outstanding  in  Sharp^s  hands 
at  the  time  of  suing.     [Aldersofi,  B. — The  mere  giving 
back  the  bill  by  Sharp  to  the  plaintiff,  as  alleged  in  the  re- 
plication, does  not  shew  the  plaintiff  to  be  the  holder  at  the 
time  of  bringing  the  action,  for  he  may  have  given  it  badiL.J 

Parke,  B. — I  am  of  opinion  that  the  plaintiff  is  en- 
titied  to  judgment  on  the  first  count.  There  were  two 
pleas  to  that  count  [The  learned  Baron  stated  them.]  The 
first  question  is,  as  to  the  validity  of  tiie  replications  to 
those  pleas.  The  replication  is,  that  in  con^deration  that 
the  defendant,  with  the  assent  of  Graves  &  Co.,  at  the 
plaintiff's  request,  would  suffer  and  permit  him  to  have  and 
receive  of  and  from  Graves  &  Co.  so  much  of  the  instal- 
ments as  should  amount  to  the  sum  of  money  in  the  bill 
specified,  the  plaintiff  did  not  agree  to  accept  and  receive 
the  payment  of  the  bill  out  of  such  instalments.  Such 
being  the  replications,  I  tiiink  that  the  spedal  demurrer  as 
to  them  is  well  founded.  The  form  in  which  the  agreement 
stated  in  the  plea  is  attempted  to  be  denied,  is  ambiguous. 
The  replication  should  have  traversed  the  agreement  in  ex- 
press terms.  Here  it  is  impossible  to  say  whether  the 
plaintiff  means  to  put  in  issue  the  agreement  or  the  con- 
sideration, or  both. 

I  am  also  of  opinion  that  these  pleas  are  bad.  If 
they  admit  a  debt  due,  there  is  no  good  answer  to  the 
debt  incurred  by  the  acceptance.  There  is  no  averment 
that  Graves  &  Co.,  by  agreement  with  the  plaintiff,  con- 


TRINITY   VACATION,   9  VICT.  681 

aented  to  become  his  debtors  by  substitution  for  the  de-  ^846. 
fendant,  which  allegation  was  necessary  to  make  the  plead- 
ing good  by  way  of  accord  and  satisfaction.  If,  indeed, 
there  was  an  agreement  between  the  three  parties,  by  which 
Graves  &  Co.  consented  to  substitute  themselves  for  the 
defendant  as  debtors  to  the  plaintiff,  the  plea  would  have 
been  a  perfectiy  good  answer,  without  any  allegation  of 
payment.  But  the  plea  does  not  amount  to  that.  It  mere- 
ly uses  the  words  '^  with  the  assent  of  Graves  &  Co.,^'  which 
is  ambiguous,  and  is  bad  onthat  account.  There  is  nothing 
equivalent  to  an  express  allegation  that  Graves  &  Co. 
agreed  to  pay  the  plaintiff  the  amount  of  the  bill  out  of 
the  instalments. 

Then  it  is  sought  to  support  the  second  plea  to  the  first 
count,  on  the  ground  that  the  acceptance  of  a  bill  of  ex- 
change stands  on  a  different  footing  from  an  ordinary  debt, 
and  may  be  discharged  by  parol  admission  of  a  debt  due,  in 
lieu  of  accord  and  satisfaction ;  but  as  between  holder  and  ac- 
ceptor, the  law  merchant  requires  a  distinct  waiver  of  the 
obligation  of  the  acceptor ;  whereas  this  plea  only  attempts 
to  set  up  another  person  as  the  debtor,  and  does  not  shew 
any  express  discharge  of  the  obligation  of  the  acceptor. 

The  other  pleas  are  framed  with  great  ingenuity,  and  put 
the  plaintiff  into  great  difficulty  as  to  his  replication.  The 
first  question  is,  whetiier  tiie  averment  ih&t  the  pkintiffii 
received  the  bill  in  discharge,  means  that  the  bill  was  deli- 
vered in  full  satisfaction  and  discharge  of  the  debt;  if  so, 
the  debt  would  have  been  altogether  discharged,  and  the 
rest  of  the  plea  would  have  been  immaterial.  Mr.  Broum 
has  argued  that  the  word  ''discharge"  imports  no  more 
than  that  the  bill  was  given  ''for  and  on  account  of"  the 
debt,  and  therefore  was  no  payment :  and  I  think  that  is  the 
true  construction  of  the  plea.  Then  the  plea  contains  a 
double  answer,  inasmuch  as  it  shews  the  delivery  of  a  nego- 
tiable instrument  for  and  on  account  of  the  debt,  and  also 
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^846^  that  the  plaintiff  indorsed  it  to  Sharp.  The  question  i^ 
whether  that  is  properly  replied  to.  With  respect  to  the 
first  port  of  the  pleacf,  the  replications  say  nothing;  but 
they  answer  both  parts  collectivelyj  by  shewing  that  the 
bill  was  dishonoured  and  returned  to  Sharp;  the  one  pka, 
namely>  the  eighth,  alleging  that  Sharp  was  the  header,  and 
the  other,  namely,  the  ninth,  that  there  was  a  payment  to 
him. 

On  the  part  of  the  defendant  it  is  said,  that»  the  plea 
being  double  and  yet  replied  to,  the  replication,  if  doaUe 
also,  should  be  correct  according  to  the  otiier  roles  of  jdeadr 
ingi  whereas  these  replications  do  not  confess  and  avoid  the 
averment  that  Sharp  was  the  holder  of  the  bill,  but  set  up 
fresh  matter  instead.  And  it  seems  to  me  that  they  are  bad  on 
that  account,  and  that  they  ought  to  have  concluded  with  a 
formal  traverse  that,  at  the  time  of  oommendng  the  acticc, 
Shaip  was  the  holder  of  the  bilL 

There  will  therefore  be  judgment  for  the  defendant  on 
the  demurrers  to  the  replications  to  the  eighth  and  ninth 
pleas,  and  for  the  plaintiff  on  the  rest 

Alpebson,  B. — ^I  am  of  the  same  opinion.  The  replica- 
tions to  the  pleas  to  the  first  count  are  deadly  bad.  It  is 
left  quite  in  doubt  whether  the  consideration  is  admitted 
or  denied,  and  whether  the  plaintiff  did  not  agree  simply,  or 
did  not  upon  that  consideration  agree.  That  ambiguity 
is  pointed  out  by  the  special  demurrer.  The  other  pleas 
are  bad,  for  the  reasons  already  given. 

BoLFE,  K,  concurred. 

Judgment  accordingly. 
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1846. 
Smith  and  Others  v.  Page.  ^'— ^^— ^ 

Assumpsit  on  two  bille  of  exchange,  with  counts  for  in  indebitatiu 

interest,  money  lent,  money  paid,  and  on  an  account  stated,  "onl^^dneoii 

Breach,  non-payment.     Damacres,  £1000.  •^  account 

The  second  plea  was,  that,  after  the  accruing  of  the  causes  mffident  to 

of  action  in  the  declaration  mentioned,  and  before  the  com-  ^e  aocraing  of 

xnencement  of  the  suit,  the  defendant  and  ihe  plaintiffs  ac-  ^j^'^the 

coimted  together  of  and  concerning  the  said  causes  of  action,  dedantion 

mentioncady  and 

and  all  other  claims  and  demands  then  being  between  the  before  the 
plaintiffs  and  the  defendant,  and  then  amounting  to  certain  ^  uw*^)"^* 
large  sums  of  money,  to  wit,  £1000;  and  on  that  accounir-  ^^^J^"** 
ing,  a  certain  small  sum  of  money,  and  no  more,  to  wit,  counted  toge- 
the  sum  of  £150,  was  then  found  to  be  and  then  was  due  concerning  the 
and  owing  from  the  defendant  to  the  plaintiffs,  which  sum  J^^or'lJS  dl 
of  money  the  defendant  then,  in  consideration  of  the  pre-  ^^^  ^lai™; 

,  and  demand! 

mises,  promised  the  pldntifis  to  pay  to  them  on  request ;  then  being  be- 
and  thereupon  the  defendant  afterwards,  and  before  the  anrdJLndant, 
commencement  of  this  suit,  paid  to  the  plaintiffs,  who  then  J^°^^*^  ^  * 
accepted  and  received  of  and  from  the  defendant,  a  large  wit,  £i(m, 
sum  of  money,  to  wit,  £150,  in  full  satisfaction  and  dis-  such  accounting 
charge  of  such  last^mentioned  sum  so  due  and  owing  from  ^'idt^^^iso 
the  defendant  to  the  pLuntifis  as  last  aforesaid  (a\ — Verifi-  ^^  ^  '®°?* 

*  ^  '  to  be  due  and 

cation.  owing  from 

Replication  to  the  second  plea,  that  the  defendant  did  pUdntiff,  which 
not  pay  to  the  plaintifls,  nor  did  the  plaintiffs  accept  or  ^^^^^*  *^. 
receive  fVom  the  defendant,  the  said  sum  of  money  in  the  ^^  ^  P^f*  ^^ 

afterwarday  be* 

said  plea  mentioned,  or  any  part  thereof,  in  such  satisftc-  fora  commence- 

mentofthefuit, 
paid  to  plaintiff, 
who  accepted  it  in  foU  latiafaetion  of  the  ram  doe  to  him  from  defendant ;  for  such  a  plea 
does  not  shew  that,  at  the  time  of  the  second  accounting  relied  on,  any  cross  demand  bj  de- 
fnidant  against  plaintiff  existed,  or  that,  if  it  existed,  it  had  not  been  agreed  to  be  given  up 
by  defendant  in  consideration  of  plaintiff's  giving  up  some  other  demand  of  his  on  defendant, 
so  as  to  make  payment  of  the  balance  a  satisfiietion  of  the  larger  sum. 

(a)  As  to  this  plea,  flee  Com.      Down  v.  Hakher,  10  Ad.  &  E. 
Dig.,  Ut.  ''Pleader"  (2  G.  11);     121. 

A  A  A  2 
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1846.        tion  and  discharge  as  the  defendant  has  therein  alleged ; 
concluding  to  the  country. 

Special  demurrer:    for  that  the  replication   traveraeg 
immaterial  allegations^  and  thereby  offers  an  inunaterial 
issue^  in  this^  that  the  statement  of  the  account  as  in  the 
second  plea  mentioned  having  altered  the  nature  of  tibe 
demand  in*  the  declaration  mentioned,  and  the  plaintifi? 
own  remedy  being  upon  such  contract  of  account,  and  the 
promise  of  the  defendant  thereupon  made,  and  not  upon 
the  said  several  bills  and  contracts  in  the  dedaialion  men- 
tioned, it  is  wholly  immaterial  and  beside  the  merits  of 
the  plea  and  this  action,  whether  the  sum  of  money  in  the 
plea  mentioned,  or  any  part  thereof,  was  paid,  accepted,  or 
received,  as  is  by  the  said  replication  denied.     Secondly, 
that  the  traverse  taken  in  and  by  the  same  replication  is 
not  taken  on  the  moet  material  aUegation*  or  parts  of  said 
plea,  but  on  matters  which  will  not  properly  decade  the 
merits  of  the  same  plea,  and  of  this  action.     Thirdly,  that 
if  the  accounting  and  promise  in  the  last  coimt,  and  the 
accounting  and  promise  in  the  plea,  are  not  one  and  the 
same  accounting  and  promise,  the  plaintiffs  ought  to  have 
newly  assigned  the  statement  of  account  by  them  in  the 
declaration  intended,  and  should  have  distinctiy  alleged  in 
the  replication  tiiat  the  several  statements  of  account  were 
other  and  different,  and  the  replication  should  have  con- 
cluded with  a  verification.     Fourthly,  that  the  replication 
does  not  answer  tiie  whole  of  the  plea,  in  this,  that  the 
same  plea  contains  two  available  defences  to  the  said  ac- 
tion— t^  6.  the  accounting  and  the  payment  therein  respect- 
ively alleged ;  and  both  of  the  said  defences  should  have 
been  denied  by  the  replication. — Joinder  in  demurrer. 

J.  Henderson,  in  support  of  the  demurrer. — The  replicar 
tion  is  bad ;  for  the  accounting  disclosed  in  the  plea  is  not 
stated  in  it  to  be  of  and  concerning  the  matters  laid  m  the 
declaration  only;  whereas  what  the  replication  admits  is 
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an  accounting  on  all  other  claims  and  demands  between  the 
plaintifiB  and  the  defendant,  and  a  small  balance  found  due 
from  the  defendant  to  the  plaintiflfk  {JParke^  B. — ^You  saj 
the  accounting  laid  in  the  plea  respected  claims  by  the 
defendant  on  the  plaintiffs  as  well  as  by  the  plaintiffi  on 
the  defendant.]  Yes;  and  that  is  a  good  answer  to  the 
declaration.  In  Fidgett  v.  Penny  (a\  AUerson,  B.,  says, 
in  law  the  second  accounting  must  be  taken  to  be  either  a 
payment  or  a  setroff,  and  therefore  must  be  pleaded  spe- 
cially. But  opening  a  settled  account,  by  pleading  a  set- 
off, after  mutual  concessions  of  particular  items,  would  be 
inconvenient.  A  new  state  of  things  arises  on  that  second 
accounting ;  for  there  is  a  difference  between  a  mere  ad- 
justment of  the  plaintiffs*  demand  or  single  daim,  and  an 
adjustment  of  aU  claims  between  the  parties.  In  Com3ms' 
Digest,  Action  on  the  Case  on  Assumpsit  (G.),  it  is  said, 
*^  If  A.  be  indebted  to  B.,  and  afterwards  they  come  to 
account  for  all  matters  between  them,  this  is  a  dischaige 
of  the  debt."  Miboard  v.  Ingram  (6)  is  cited,  where  it  was 
held,  that  a  simple  contract  to  pay  a  debt  might  before 
breach  be  discharged  by  the  debt  being  allowed  on  an 
account  subsequentiy  stated,  with  a  promise  to  pay  the 
balance  then  found  due.  In  FoHer  v.  AUcawm  (c),  Buller, 
J.,  says,  tiiat  settiement  of  a  partnership  account  on  dis- 
solution is  in  law  sufficient  consideration  for  a  promise  to 
pay  the  balance  struck  (</),  and  that  such  promise  puts  an 
end  even  to  a  partnership  covenant  to  adjust  and  make  a 


1846. 


(a)  IC.M.  &R.108;4Tyr. 
660;2D.P.C.7l4.  Seeper^oft, 
C.  J.,  May  T.  King,  12  Mod. 
538,599;  1  Ld.  Raym.  680,  S.  C. 
Also,  as  to  mistakes  in  an  ac- 
oonnt  stated,  2  Freem.  62, 183. 
Thomas  t.  Thmnag,  8  M.  &  W. 
140 ;  Tyrwhitt's  Pleading,  274. 

(5)  1  Freem.  195;  1  Mod. 
205 ;  2  Mod.  43,  S.  C.  See 
per  Lord  ffeUf  in  Jfcy  y. 


as  reported  12  Mod.  538,  539 ; 
also  Price  r.  Dyer,  17  Yes.  363. 

(c)  2  T.  R.  479,  483. 

{d)  In  that  case  an  express 
promise  by  defendant  to  pay  a 
balance  was  prored.  So  in  Mo- 
ravia T.  Levy,  2  T.  R.  483,  n. 
Bat  Oibbs,  C.  J.,  held  at  Nisi 
Prius,  that  no  sach  express  pro- 
mise was  requisite,  Raekstraw  y. 
Imber,  Holt's  C.  N.  P.  868. 


686  CASES  IN  THE  BXCHEQUEB, 

1846.  final  settlement  of  accounts  at  the  expiration  of  the  term. 
The  stating  an  account  alters  the  nature  of  the  evideiioe  ia 
the  case.  The  replication  would  be  sufficient^  if  the 
counting  only  had  been  traversed. 

Sir  John  Bayky,  in  support  of  the  replicationj 
stopped  by  the  Court 

Pabke^  B. — ^It  i^pears  from  AAerley  v.  Evans  (a\  that 
the  case  of  MUward  v.  Ingram  has  frequently  been  denied 
to  be  law.     The  fiiult  of  this  plea  is,  that  it  does  not  ahew 
that  at  the  time  of  the  second  accounting  anjf  crosB  de- 
mand existed  by  the  defendant  against  the  plaintiffis  or 
that»  if  it  so  existed,  it  had  not  been  agreed  by  the  de- 
fendant to  be  given  up»  in  consideration  of  the  plain  tiffii 
giving  up  some  demand  of  theirs  against  the  defisndant^  so 
as  to  make  the  payment  of  a  smaller  sum,  viz.  the  balancp, 
a  satisfaction  of  a  larger  by  way  of  payment  (&).     Nor  does 
it  appear  that  there  were  any  other  daims  by  the  plaintiflh 
on  the  defendant,  beyond  those  oomprised  in  the  account 
stated  which  is  declared  on.     In  order  to  make  the  plea 
good,  as  resting  on  the  defendant's  new  promise  meidy, 
it  should  have  alleged,  that  after  the  accruing  of  the  causes 
of  action  laid  in  the  declaration,  and  ^before  the  conmnaiGe- 
ment  of  the  suit,  an  account  was  stated  between  the  plain- 
tiffs and  the  defendant,  of  and  conceming  the  said  causes 
of  action,  and  of  and  conceming  otiier  demands  of  the 
plaintiffs  against  the  defendant,  and  a  certain  other  de- 
mand of  the  defendant  against  the  plaintifis;  but  a  plea 
merely  alleging  an  account  to  have  been  stated  between 


(a)  Sayer's  Rep,  269.    See  1  contract  caanot  extingni^  «n- 

Ld.  KenyoD,  250.    Acted  on  in  other. 

Roades   v.  Barnes^    1  Burr.  9.  (h)  See  Down  v.  Hakhir^  10 

Held,  that  an  account  stated  was  Ad.  &  £.  121;  Thamoi  v.kea- 

no  plea  to  a  demand  for  a  debt  tAom,  2  B.  &  C.  477,  as  instated 

of  the  same  nature,  as  one  aunple  in  4  Ad.  &  E.  270. 
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the  parties  leapecting  the  oauses  of  action  deckred  on,  1345. 
would  be  bad,  unless  payment  of  the  balance  found  due  (a) 
was  averred.  We  are  all  of  opinion  that  the  rest  of  the 
plea  affords  no  answer  to  the  action;  and  as  the  objection 
to  the  plea  is  one  of  substance,  which  might  be  taken  on 
general  demurrer,  the  judgment  must  be  for  the  plaintiff. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  tiie  pbdntiffi 


(a)  Or  a  releaae.    See  Com.  Dig.  tit. ''  Pleader  "  (2  G.  11 ).  Scar-* 
horovghy  Mqyor,  S^c.  y.  Builer^  3  Levin.  237. 


The  Attobkbt-Genbral  v,  Halling  &  Others.  June  25. 

X  HIS  was  an  information  in  the  nature  of  a  bill,  filed  by  The  equity 
the  Attorney-General  on  the  equity  side  of  this  Court  theCoStof* 
It  stated  tiiat,  by  the  Customs  Regulation  Act,  3  &  4  ^^"^^  * 
Will.  4,  c  52,  it  was  enacted,  that  every  importer  of  any  venue,  ii  not 
goods  should,  within  fourteen  days  after  the  arrival  of  the  the  ttat  5  Vict 
ship  importing  the  same,  make  perfect  entry  inwards  of  ^'  ^' 
such  goods,  or  entry  by  bill  of  sight,  in  manner  tiiereinafter 
provided,  and  should  within  such  time  land  the  same ;  and 
in  default  of  such  entry  and  landing,  it  should  be  lawful  for 
the  officers  of  the  customs  to  convey  such  goods  to  the 
king's  warehouse.   The  information  then  set  forth  the  other 
enactments  of  the  same  statute,  requiring  the  importers 
to  deliver  to  the  collector  or  controller  a  bill  of  entry  of  the 
goods,  and  to  pay  down  the  duties  payable  on  the  goods 
therein  mentioned,  &c.,  allowing  in  certain  cases  an  entry 
by  bill  of  sight,  on  which  the  goods  should  be  provisionally 
landed,  and  providing  for  the  subsequently  making  a  full 
and  perfect  entry  thereof,  &c.  &c. ;  and  also  the  provisions 
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1846.        of  the  Customs  Duties  Act,  3  &  4  WilL  4»  c.  56,  iznpos- 
Att  -Gbn      ^  certain  duties  of  customs  on  the  importation  of  manu- 
V.  factures  of  wool,  not  being  goats'  wool>  and  other  manufac- 

tured goods,  and  of  the  3  &  4  Vict,  c  17,  by  which  an 
additional  duty  of  £5  per  cent,  was  charged  upon  the  pro- 
duce and  amount  of  all  the  duties  and  revenues  of  casUans 
and  excise  charged  and  collected  under  the  management  of 
the  Commissioners  of  Customs  and  Excise,  with  certain  ex- 
ceptions therein  mentioned.     The  information  tiien  stated, 
that  during  the  months  of  July  and  August,  1841^  the  de- 
fendants carried  on  tiie  business  of  dealers  in  French  and 
foreign  silk,  &c   in  Cockspur-street^   Westminster,    and 
were,  by  themselves  and  their  agents,  in  tiie  habit  of  im- 
porting from  France,  and  elsewhere  abroad,  consigmnenti 
of  silk,  &C.5  upon  all  of  which  true  and  perfect  entries  ought 
to  have  been  duly  made  upon  the  importation  into  this 
kingdom,  for  the   purpose  of  enabling  the  duties  of  the 
customs  due  thereon  to  be  duly  collected ;  that  they  em- 
ployed Messrs.  Christopher  &  Co.  as  their  agents,  to  make 
or  cause  to  be  made  on  their  behalf,  as  the  importers  of 
such  goods,  the  necessary  entries  inwards  of  goods  so  con- 
signed to  or  imported  by  them,  and  cause  the  necessary 
duties  to  be  paid  thereon ;  that>  on  the  5th  July,  1841,  a 
package  or  case  of  goods,  marked  H.  P.  S.  354  (the  said 
letters  being  intended  to  denote  the  ownership  of  the  de- 
fendants, as  being  the  initials  of  the  defendants'  firm), 
arrived  in  the  port  of  London  on  board  a  vessel  called  the 
'^  Harlequin,"  &c,  which  was  imported  by  and  consigned 
to  the  defendants.    It  then  stated  the  entry  and  bill  of  sight 
made  by  the  defendants'  agents  on  the  importation  of  these 
goods,  the  warrant  granted  thereon  by  the  collector  and 
controller,  and  the  perfect  entry  made  thereon  by  the  de- 
fendants' said  agents  of  such  goods,  as  consisting  of  goods 
manufactured,  of  the  value  of  £31,  and  of  manufactures  of 
wool,  not  goats'  wool,  of  the  value  of  £50 ;  and  alleged  that 
the  officer  of  customs,  whose  duty  it  was  to  have  checked 
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Buch  entay,  and  to  have  seen  that  it  was  a  true  and  perfect        1846. 
entry,  being  in  coUuflion  with  the  said  agents,  and  with  the     xtt  -G«  " 
defendants,  permitted  it  to  be  passed  without  any  due  and  «• 

proper  check,  and  in  colludion  with  the  defendants  made 
an  entry  of  the  contents  of  the  package  in  the  blue  book, 
staling  that  the  contents  consisted  of  187  ells  de  Laine,  540 
ells  do.  do.,  worked  manufactures  of  value,  and  of  67  shawls 
and  30  shawls,  being  goods  made  up  at  value,  and  which 
entry  in  the  said  blue  book  was  a  false  and  collusive  entry, 
and  was  not  a  true  and  correct  entry  of  the  goods  contained 
in  such  package,  upon  which  duty  ought  to  have  been  esti- 
mated and  paid.  The  information  then  proceeded  to  state, 
that  the  duty  pidd  on  such  entry  was  only  14Z.  7s.  9d., 
whereas  the  package  contained  a  much  larger  quantity  of 
the  same  description  of  goods,  and  of  other  articles,  on 
which  an  entry  ought  to  have  been  made  and  duties  paid, 
and  that  the  amount  of  the  duty  payable  thereon  by  the 
defendants  amounted  to  £140  beyond  the  amount  actually 
pud ;  which  was  and  is  a  debt  still  due  from  the  defendants 
to  her  Majesty,  and  which  duties  so  unpaid  ought  to  be  ac- 
counted for  and  paid  to  her  Majesty,  in  respect  of  the  duties 
so  payable  and  withheld  by  tiie  defendants. 

The  information  set  forth  several  other  transactions  of 
the  same  nature,  and  stated  that  applications  had  been 
made  to  the  defendants  for  payment  of  the  duties  remain- 
ing unpaid  in  respect  of  the  goods  so  imported  by  them  as 
aforesaid,  and  to  come  to  a  fair  account  in  respect  thereof^ 
but  that  the  defendants  had  refused  to  do  so,  and  pretended 
tiiat  the  goods  did  not  belong  to  them,  and  were  not  im- 
ported on  their  behalf,  &c.  &c.  It  then  prayed  a  discovery 
as  to  this  and  all  other  matters  relating  to  the  premises,  and 
that  an  account  might  be  taken  of  the  said  duties,  &c.,  and 
that  a  writ  or  writs  of  subpoena  might  issue,  commanding 
the  defendants  to  appear  and  answer,  and  perfonn  the  de- 
cree of  the  Court 

To  this  information  two  of  the  defendants,  after  pro- 
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1846.  testation  that  they  did  not  oonfese  or  acknowledge  all  or 
Att.Igbn.  ^^7  ^^  ^^^  matters  and  things  therein  set  forth  to  be  troe, 
„    V.  as  set  forth  and  allefi^ed^  demurred^  and  for  caiuse  Cf£  de- 

murrer  said,  that  the  Court  of  Exchequer^  wherein  the  said 
information  was  filed^  hath  not. anj  jurisdiction  in  or  or^t 
all  or  any  of  the  matters  and  things  in  the  said  infbrmaticm 
set  forth  or  referred  to^  and  in  respect  whereof  difioorery 
and  relief  was  sought  from  and  against  the  defendants  ;  and 
that  the  information  made  out  no  case  to  entitle  the  Attcv- 
ney-Greneral  to  any  discovery  or  relief^  &a — ^The  Attorney- 
General  joined  in  demurrer. 

The  case  was  argued  at  great  length  in  Trinity  Term 
1845  (June  10  and  11)  (a),  by  James  Parker  and  Boffshawe, 
for  the  defendants^  in  support  of  the  demurrer^  and  l^ 
Jervisy  Wray^  and  J.  Wilder  for  the  Crown :  the  qnestion 
discussed  being  how  far,  by  the  stat.  6  Vict.  c.  5,  8.  1  {b)j 
tiie  equity  jurisdiction  of  the  Court  of  Exchequer  in  mat'' 
ters  of  revenue  was  taken  away.    On  the  part  of  the  defend- 

(a)  Before  Pollociy  C.  B.,  Al-  shall  be  by  force  of  ibis  act  trans- 

dersony  B.,  Rolfey  B.,  and  Platty  ferred  and  given  to  her  Majesty's 

B.  High  Court  of  Chanceiy,  to  all 

(5)  Which  enacts,  ^'that  on  intents  and  purposes,  in  as  full 
the  15th  day  of  October,  1841,  and  ample  a  manner  as  the  same 
all  the  power,  authority,  and  jur-  might  have  been  exercised  by 
isdiction  of  the  Court  of  Exche-  the  said  Court  of  Exchequer,  if 
quer  as  a  Court  of  Equity,  and  this  act  had  not  been  passed ;  and 
all  the   power,  authority,    and  the  same  power,  authority,  and 
jurisdiction  conferred  on  or  com-  jurisdiction  shall,  so  fitf  as  re- 
mitted to  the  said  Court  by  or  spects  the  exercise  thereof  by  the 
under  the  special  authority  of  said  Court  of  Exchequer,  cease 
any  act  or  acts  of  Parliament,  and  determine:  Provided  alwayi, 
(other  than  such  power,  author-  that  this  act  shall  not  abridge, 
ity,  and  jurisdiction  as  shall  then  lessen,  or  in  anywise  afiect  the 
be  possessed  by  or  be  incident  to  pow«r,  authority,  or  jurisdietioa 
the  Court  of  Exchequer  as  a  of  or  incident  to  the  said  Court 
Court  of  law,  or  as  shall  then  be  of  Exchequer  as  a  court  of  law, 
possessed  by  the  said  Court  of  or  the  power,  authority,  or  joris- 
Exchequer  as  a  Court  of  reve-  diction  of  the  same  court  u  a 
nue,  and  not  heretofore  exercised  court  of  revenue^  not  exercised 
or  exerciseable  by  the  same  court  or  exerciseable  by  the  same  oourt 
sitting  as  a  court  of  equity),  sitting  as  a  court  of  equity/' 
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ants,  the  judgment  of  the  Master  of  the  Bolk,  in  the  case        1846. 
of  The  Attamey-General  y.  The  Corporation  of  London  {a\     att.-Gbk. 
was  cited  and  relied  upon.     The  arsniments  and  authorities      ^    v- 
are  so  fully  stated  in  the  judgment  of  the  Court,  that  it  ap- 
pears to  be  unnecessary  to  report  them  in  detail* 

The  judgment  was  now  pronounced  by 

Pollock,  C.  B. — This  was  a  proceeding  by  information, 
filed  the  2l8t  of  February,  1845,  by  the  Attorney-General, 
on  behalf  of  the  Crown,  in  a  matter  of  revenue. 

The  information  set  forth  several  provisions  of  the  Cus- 
toms Acts  of  the  3  &  4  Will.  4,  and  the  3  &  4  Vict.,  by 
which  certain  duties  became  payable  on  the  importation  of 
the  goods  mentioned  in  the  tables  of  the  said  acts.  And  in 
substance  it  charged,  that  the  defendants  were  the  real  im- 
porters of  various  goods  liable  to  duty,  which  had  not  been 
paid ;  that  they  ought  to  set  forth  the  quantities  and  value 
of  the  goods  so  alleged  to  have  been  imported,  and  the  cir- 
cumstances of  the  importation  of  the  said  goods,  and  gene- 
rally of  any  goods  imported  liable  to  duty  within  certain 
times  specified ;  and  in  order  to  obtain  the  said  duties  al- 
leged to  renudn  unpaid,  it  prayed  for  a  writ  or  writs  of 
subpoena,  directed  to  the  defendants,  commanding  them  to 
appear  and  answer,  and  perform  the  decree  of  the  Court 

To  this  information  two  of  the  defendants,  on  the  3rd  of 
March,  1845,  demurred,  assigning  for  one  cause  (amongst 
others)  that  the  Court  of  Exchequer  hath  not  any  jurisdic- 
tion in  or  over  all  or  any  of  the  matters  and  things  in  the 
said  information  set  forth  or  referred  to,  and  in  respect 
whereof  discovery  and  relief  are  sought  for  against  them; 
and  the  only  point  insisted  upon  and  argued  before  us  was, 
whether  the  equitable  jurisdiction  of  this  Court,  in  a  case 
like  the  present,  was  wholly  transferred  to  the  Court  of 
Chancery. 

(a)  14  Law  J.,  N.  S.,  Ch.,  305. 
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^2^^2l^  "^"^^  ^^*^  ^*®  argued  before  myself  and  my  Brothen 

Att.-Gbn.  Alderson,  Rolfe,  and  PbUt,  and  we  have  now  to  pronounce 
Haluno.     *^®  judgment  of  the  Court. 

The  queBtaon  turns  upon  the  construction  of  the  recent 
Stat.  5  Vict,  c  5,  s.  1. 

Prior  to  that  statute,  there  can  be  no  doubt  that  the 
Court  had  power  and  jurisdiction  to  entertain  such  an  in- 
formation ;  but  it  is  contended  by  the  defendants,  that  the 
effect  of  the  statute  referred  to  is  to  transfer  all  equity 
jurisdiction  of  every  kind  (whether  in  matters  of  revenue  or 
in  other  matters)  to  the  Court  of  Chancery,  and  that  this 
Court  now  possesses  no  authority  or  jurisdiction  bat  what 
belongs  to  or  is  incident  to  it  as  a  court  of  law,  or  as  a 
court  of  revenue  not  proceeding  after  the  forms  of  a  court 
of  equity. 

If  this  be  the  true  construction  of  the  statute,  the  defend- 
ants are  entitled  to  the  judgment  of  the  Court;  if  not, 
judgment  must  be  given  for  the  Crown. 

The  case  was  very  elaborately  and  learnedly  argued,  and 
the  history  of  the  jurisdiction  of  this  Court  was  gone  into 
with  much  research  to  a  very  remote  period.  Mr.  Parker, 
for  the  defendants,  contended,  that  the  jurisdiction  of  the 
Court  might  conveniently  be  considered  under  four  heads : 
first,  the  common  law  jurisdiction ;  secondly,  the  revenue 
jurisdiction;  thirdly,  the  equity  jurisdiction;  and  fourthly, 
the  special  jurisdiction  conferred  by  various  acts  of  Parlia- 
ment :  and  that  the  effect  of  the  statute  has  been  to  take 
away  the  last  two  heads,  leaving  only  the  common  law  and 
the  revenue  jurisdiction,  and  the  latter  deprived  of  any 
equity  jurisdiction  whatever.  Mr.  Jertds,  on  the  other  hand, 
contended  for  the  Crown,  that  there  was  in  this  Court  a 
revenue  equity  jurisdiction  distinct  and  apart  from  its  juris- 
diction as  a  court  of  equity,  and  that  the  revenue  equity 
jurisdiction  remains,  although  the  ordinary  equitable  juris- 
diction has  been  transferred  to  the  Court  of  Chancery :  and 
that  is  the  point  upon  which  we  have  to  give  our  opinion. 
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There  is  no  doubt  that,  originally,  this  Court  of  Exche-      s2$^lx 
quer  was  a  court  of  revenue  alone ;  and  that,  as  a  court  of     Att.-Gbm. 
revenue,  from  time  immemorial,  it  has  exercised,  for  the     Haluko. 
proper  ooUection  and  enforcement  of  the  revenue,  powers 
of  various  descriptions.     It  has  been  in  the  constant  habit 
of  proceeding  both  after  the  forms  of  the  other  courts  of 
common  law,  and  in  the  manner  also  of  a  court  of  equity. 
The  '^course  of  the  Exchequer,"  involving  both  these  modes 
of  procedure,  is  part  of  the  ancient  and  general  law  of  the 
realm. 

Out  of  this  state  of  things,  in  very  ancient  times,  an  ex* 
tension  of  tiie  jurisdiction  of  the  Court  (in  fitct,  an  usurpa- 
tion, resisted  for  some  time,  but  at  length  acquiesced  in) 
took  place.  Inasmuch  as  the  officers  of  the  Court  and  the 
debtors  of  the  Crown  were  entitled  to  use  for  their  own 
purposes  the  forms  of  procedure  belonging  to  the  courts,  it 
became  the  practice,  by  a  suggestion  of  that  fact,  which 
suggestion  was  not  allowed  to  be  traversed,  for  others,  not 
being  officers  of  the  Court  or  debtors  of  the  Crown,  to  avail 
themselves  of  the  privil^e.  Accordingly,  by  means  of  the 
writ  of  quo  minus,  a  general  common  law  jurisdiction  was 
introduced;  by  a  similar  suggestion  bills  in  equity  were 
filed,  so  as  to  make  the  Court  practically  a  court  of  equity 
between  subject  and  subject :  for  the  course  of  the  Exche- 
quer involving  both  a  form  of  l^al  and  equitable  proce- 
dure, tiie  usurped  jurisdiction  naturally  divided  itself  in  this 
way;  and  after  so  dividing  itself^  the  branches  became 
gradually  entirely  separate,  and  formed  two  separate  sides, 
the  plea  side  and  equity  side  of  the  Court, — tiie  revenue, 
however,  still  remaining  as  before,  and  involving  both. 
Subsequentiy  to  this,  and  in  very  modem  times,  the  writ 
of  quo  minus  was  abolished,  and  tiie  usurped  jurisdiction  of 
this  Court  in  common  law  was  taken  away.  But,  at  the 
same  time,  the  writ  of  summons  was  given,  and  so  a  real 
common  law  jurisdiction  was  legally  conferred  on  this 
Court  by  statute.    The  usurped  equity  jurisdiction  of  the 


Hallimo. 


694  CASB8   IN  THE  EXCBBQUBR, 

1846.        Courti  howeyer^  remained  as  before,  and  also  its  piopo: 
Att.-Gkk.     equity  jurisdiction,  in  ease  of  those  who,  being  officers  of 
the  Court  or  debtors  really  of  the  Cro¥m9  chose  to  ayail 
themselves  of  it.     In  consequence  of  the  increase  of  the 
business  of  the  Court  of  Exchequer,  it  became,  however, 
necessary,  in  the  year  1819,  to  subject  this  equity  juris* 
diction  to  certain  leguktions;  and  accordingly,  by  the 
57  Gko.  3,  c.  18,  the  Lord  Chief  Baron,  or  in  his  absenoe 
one  of  the  puisne  Barons,  was  enabled  to  sit  alone  in  causes 
in  equity  between  subject  and  subject :  and  again,  by  the 
1  Geo.  4,  c.  35,  an  accountant-general  and  one  other  equity 
Master  were  appointed,  for  the  further  regulation  of  that 
branch  of  the  Court,  and  these  newly  appointed  officers  were 
by  that  act  made  also  available  in  aid  of  those  officers  who 
up  to  that  period  had  exclusively  superintended  all  matters 
of  revenue.   There  were  two  subsequent  acts,  3  &  4  WilL  4, 
c.  41,  and  6  &  7  WilL  4,  c  112,  by  which  the  appointment 
of  one  of  the  puisne  Barons  to  sit  alone,  and  assist  the  Lord 
Chief  Baron  in  these  matters  of  equity,  was  further  regulated. 
The  exact  state  of  this  Court,  therefore,  at  the  time 
when  the  5  Vict,  c  5,  was  passed,  was,  that  in  the  Exche- 
quer there  was  a  court  of  revenue,  held  before  the  Treasurer, 
the  Chancellor  of  the  Exchequer,  and  the  Barons,  exercising 
for  the  due  collection  of  the  revenue  a  procedure  after  the 
forms  of  a  court  of  equity,  and  a  court  of  revenue  held 
before  the  Barons,  exercising  the  forms  of  procedure  proper 
to  the  other  courts  of  common  law,  both  however  having 
certain  peculiarities  familiarly  known  by  the  term  '^cursus 
scaccarii; "  and  that,  annexed  to  and  as  a  part  of  this  gene- 
ral revenue  court,  there  were  inddentally  courts  of  equity 
and  of  common  law  for  its  officers  and  the  real  crown 
debtors.    Ai^d  that,  further,  an  ancient  ihou^  originally 
usurped  jurisdiction  was  exerdsed  by  it  as  an  ordinary 
court  of  equity  between  subject  and  subject ;  and  that  by 
statute  (abolishing  a  similarly  usurped  jurisdiction  at  com- 
mon law  between  subject  and  subject),  there  existed. a 
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court  of  oommon  Uw,  which,  like  the  other  superior  courts        1B46, 
of  common  law,  exerdsed  incidentallj  certaiii  equitable     Att.-Gkk, 
powers  of  interpleader  and  the  like,  some  of  which  had     h^llino. 
been  previously  conferred  on  all  those  courts  by  various 
statutes,  and  others  had  been  by  common  law  exercised  as 
parts  of  their  practice  from  lime  immemoriaL 

This  statement  we  have  been  anxious  to  premise,  because 
this  previous  knowledge  seems  to  us  to  be  essential,  and  to 
afford  the  true  key  to  the  interpretation  of  the  act  5  Vict, 
c.  6 ;  in  which  interpretation  we  have  the  misfortune  to 
differ  from  Lord  Langddle^a  judgment,  in  the  case  of  the 
Attomey^Creneral  v.  The  Corporation  of  L(mdon{a). 

Then  what  did  the  statute  of  5  Vict.  c.  5  do  under  these 
drcumstances?  The  words  are,  ^'tiiat  all  the  power,  au- 
thority, and  jurisdiction  of  the  Court  of  Exchequer,  as  a 
court  of  equity,  and  all  the  power,  authority,  and  jurisdic- 
tion conferred  on  or  committed  to  the  said  court  by  or  un- 
der the  special  authority  of  any  act  or  acts  of  Parliament, 
other  than*  such  power,  authority,  and  jurisdiction  as  shall 
be  tiien  possessed  by,  or  be  incident  to,  the  Court  of  Exche- 
quer as  a  court  of  law,  or  as  shall  then  be  possessed  by  the 
said  Court  of  Exchequer  as  a  court  of  revenue,  and  not  here- 
tofore exercised  or  exerciseable  by  the  same  court  as  a  court 
of  equity,"  shall  be  transferred  to  the  Court  of  Chancery. 
Now  it  is  plainly  our  business  to  construe  these  words  so 
as,  if  possible,  to  give  effect  to  all  of  them,  and  to  adopt 
the  most  literal  construction  which  does  not  lead  to  con- 
tradiction or  absurdity. 

First,  tiien,  we  find,  by  the  words  in  the  commencement, 
tiiat  all  jurisdiction  as  a  court  of  equity,  and  all  jurisdiction 
conferred  on  the  Exchequer  by  statute,  is  taken  away. 
This  would,  if  taken  literally,  have  abolished  the  writ  of 
summons  given  to  the  Exchequer  by  statute,  and  would 
have  reduced  this  Court  to  its  ancient  jurisdiction  as  a  mere 
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1846.        court  of  revenue.     But  this  is  immediately  restrained  by 
Att  -Gbn      ^^  exception ;  and  then  the  question  is,  what  does  the  ex- 
«•  oeption  contain?     It  is  there  we  are  to  look  to  find  the  re- 

served  jurisdiction  of  the  Exohequer.  The  first  exception 
is  of  all  powers  possessed  by  or  incident  to  it  bs  a  court 
of  law :  an  exception^  in  fact,  out  of  the  last  branch — 
powers  conferred  by  statute  on  the  Court  of  Exchequer. 
Therefore  it  has  all  the  powers,  legal  and  equitable,  which 
by  statute  or  common  law  belong  to  the  other  superior 
courts  of  common  law.  The  second  exception  is  of  all 
powers  possessed  by  it  as  a  court  of  revenue.  Now,  this 
must  refer  to  its  peculiar  legal  and  equitable  powers ;  for 
the  previous  reservation  had  already  included  all  the  powers, 
both  legal  and  equitable,  belonging  to  it  by  statute  as  a 
mere  court  of  conmion  law.  If  the  second  exception,  how- 
ever, had  stopped  there,  it  would  have  been  almost  as  lai^ 
as  that  out  of  which  it  was  made ;  for  the  jurisdiction  of 
the  Court  of  Exchequer,  originally  exercised  after  the  forms 
of  common  law,  and  all  its  equity  jurisdiction,  arose,  either 
rightfully  or  by  usurpation,  out  of  its  jurisdiction  as  a  court 
of  revenue.  Its  existing  common  law  jurisdiction  1)etween 
subject  and  subject  did  not,  and  had  therefore  previously 
been  saved.  Consequently,  the  words  on  which  the  whole 
question  turns  were  added, — '^not  heretofore  exercised  or 
exerciseable  by  the  same  court  as  a  court  of  equity."  What, 
therefore,  do  these  words  mean  ?  Now,  when  we  find  that 
the  Court  of  Exchequer  had  used  its  forms  of  equitable 
procedure  from  time  immemorial,  not  merely  for  the  col- 
lection of  the  revenue,  its  proper  duty,  but  also  as  a  court 
of  eqiuty  for  its  officers  and  crown  debtors  in  their  ordi- 
nary affairs,  and  further,  by  a  suggestion  not  allowed  to  be 
traversed,  for  all  the  subjects  of  the  realm,  we  think  the  only 
correct  meaning  of  the  whole  reservation  is,  that  the  lepB- 
lature  take  from  the  court  of  revenue  this  incidental  juris- 
diction, which  it  exercised  as  a  mere  court  of  equity,  and 
confine  its  jurisdiction  in  future  to  the  mere  collection  of 
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tbe  leyenue  of  the  Crown,  but  with  all  the  powers  whioh        1846. 
ftooi  time  immemorial  it  has  exercised  for  that  particular     An-.-Giit. 
object. 

And  there  are  many  considerations  which  induce  us  to 
come  to  this  conclusion.  In  the  first  place,  it  is  not 
strictly  correct  to  say  of  this  Court,  that,  in  matters  of  re- 
venue, it  sits  as  *^  a  court  of  equity."  It  sits  as  a  court  of 
revenue,  having  ancient  fonns  of  equitable  procedure. 
We  give,  therefore,  full  eflect  even  to  the  proper  literal 
construction  of  every  word  of  the  clause.  But,  secondly, 
the  offioers  of  the  Exchequer,  whose  presence  is  necessary 
to  our  procedure,  are  retained.  The  Chancellor  of  the 
Exchequer  remains  the  head  of  our  Court;  and  yet,  if  all 
our  equitable  jurisdiction  be  abolished,  we  know  not  by 
what  authority  he  can  ever  take  his  seat,  as  all  Chancel- 
lors of  the  Exchequer  heretofore  have  done,  on  our  Bench; 
for  the  common-law  jurisdiction  of  the  Exchequer  is  before 
the  Barons  alone,  even  in  cases  of  revenue :  it  is  the  re- 
venue jurisdiction  in  equity  which  is  held  before  the  Trea» 
surer.  Chancellor,  and  Barons.  Thirdly,  if  our  construc- 
tion be  erroneous,  it  will  follow  that  some  most  valuable 
powers,  essential  to  the  just  collection  of  the  revenue,  and 
the  ease  of  the  subjects  of  this  realm,  will  be  lost  to  them. 
As  early  as  the  reign  of  Henry  the  Second,  the  objects  of 
the  superior  Exchequer,  as  a  court  of  revenue,  are  stated 
in  the  Dialogus  Scaocarii  of  the  Bed  Book,  in  the  custody 
of  the  Queen's  Bemembrancer,  thus : — "  Ut  Begis  utilitati 
prosfnciant,  salvft  tamen  equitate:''  and  accordingly,  the 
books  on  the  subject  of  our  practice  lay  it  down,  that,  in 
our  Court,  the  justice  done  to  the  public  is  attempered 
with  a  salvo  of  private  rights  and  equities,  and  that  the 
foundation  of  the  equitable  discretion  and  moderative  power 
of  the  Barons,  is  traceable  to  sources  more  remote  than 
any  writs  from  the  Royal  grace,  or  any  acts  at  present 
extant  emanating  from  the  legislature.  Thus,  cases  re- 
peatedly occur  in  our  ancient  records  of.  purely  equit- 
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^  JQ^'^  able  beneficial  prooeedings,  founded  on  the  ancient  law 
Att.-Gbn.  and  custom  of  the  Exchequer,  upon  mere  equitable  prayer, 
Haujno.  w^^  permitted  expressly  in  consideration  of  the  equity 
raised,  and  often  disclosed  on  siunmary  proceeding.  Thus, 
again,  all  kinds  of  equitable  matter  nused  rither  on  sugges- 
tion, petition,  or  plea,  were  dealt  with,  and  parties  furnished 
with  summary  means  of  asserting  their  rights  against  the 
Crown,  and  having  the  matter  determined  at  once  by  the 
Court,  in  a  way  wholly  dissimilar  to  the  practice  of  any  other 
court,  and  presenting  a  peculiar  umon  of  legal  and  equi- 
table procedure.  This  summary  exercise  of  the  Court's 
authority,  in  ease  and  equitable  relief  of  the  subject,  where- 
in their  interference  would  appear  by  the  precedents  to  be 
almost  without  limit,  is  intimately  connected  and  bound  up 
with  the  inherent  equity  of  the  jurisdiction  of  the  Court  of 
Beyenue.  Therefore,  both  by  the  peculiar  comprehennve- 
ness  of  the  power  of  pleading  in  revenue,  and  the  equitable 
interference  of  the  Court  by  summary  motion  on  all  sorts 
of  equities  shewn,  a  very  important  security  to  the  subject, 
in  matters  otherwise  of  very  stringent  and  almost  arbitrary 
proceeding,  as  well  as  great  facility  and  saving  of  time  to 
the  Crown,  mainly  depend  on  this  inherent  equity  in  reve- 
nue. And  besides  all  this,  the  terms  of  reference  to  the 
Queen's  Remembrancer,  under  which  he  admits  all  kinds  of 
equities  in  his  adjudications,  and  is  generally  armed  with 
commission  to  examine  witnesses  on  interrogatories  and  the 
like,  which  are  generally  couched  in  terms  similar  to  refer- 
ences in  Chancery,  tiiough  in  his  case  made  in  a  summary 
way,  also  materially  depend  on  this  equitable  power  of  the 
Bevenue  Court  in  the  Exchequer.  Again,  by  the  3di]d 
Hen.  8,  c.  39,  the  judges  of  this  Court,  who  have  the  care 
of  its  equitable  procedure,  are  empowered  to  relieve  the  sub- 
jects from  recognizances  and  bonds,  upon  proper  proof,  and 
to  relieve  persons  who  can  shew  sufficient  cause,  in  reason 
and  good  conscience,  in  bar  of  any  debt  or  duty  to  the 
Crown*    Now  Lord  Cake  puts  this,  in  the  4th  Inst.  118, 
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as  one  of  the  duties  of  this  Court  as  a  court  of  equity.  We  IS46» 
think  it  never  could  have  been  the  intention  of  the  legis-  a^t  Tg«n 
lature  to  leave  this  Court,  as  a  court  of  revenue,  with  a  „  •• 
maimed  and  insufficient  authority  to  decide  equitably  in 
matters  of  revenue  between  the  Crown  and  subject,  and  to 
send  the  subject  into  the  Court  of  Chancery  for  such  relief^ 
leaving  him,  however,  to  be  charged  in  the  Court  of  Ex- 
chequer, and  thus  subjecting  him,  therefore,  to  be  harassed 
by  an  application  to  both  Courts.  Nor  would  it,  we  think, 
be  very  seemly  for  the  Court  of  Chancery  to  interfere,  in  a 
matter  of  revenue,  with  a  Court  which  from  time  immemo- 
rial has  held  exclusive  jurisdiction  in  such  matters,  and 
this,  too,  in  cases  in  which  the  Court  of  Chancery  must 
itself  govern  its  proceedings  by  precedents  to  be  found  only 
in  our  records.  Fourthly,  the  contrary  construction  would 
limit  the  Crown  in  the  choice  of  its  court,  and  would  reduce 
it  to  the  situation  of  being  unable  to  obtain  full  justice  in 
one  court  alone.  This  very  case  shews  it.  Here  is  a  pro- 
ceeding to  recover  duties :  hitherto,  the  Crown,  by  inform- 
ation, has  been  enabled  to  obtain  a  discovery  necessary  to 
its  proceedings  in  the  same  court  where  it  is  suing  for  du- 
ties. The  present  contention  is,  that  the  Crown  should  no 
longer  have  that  convenience,  but  that  it  should  obtain  dis- 
covery in  Chancery,  and  redress  in  the  Exchequer. 

Upon  considering,  therefore,  all  these  circumstances,  we 
have  arrived  at  the  conclusion,  that  the  construction  of  the 
5  Vict.  c.  5,  s.  1,  which  is  the  literal  one,  and  which 
avoids  all  these  inconveniences,  is  also  the  true  one,  and 
that  the  Court  has,  notwithstanding  that  act,  retained  all  its 
actual  and  incidental  jurisdiction,  equitable  as  well  as  legal, 
which  it  has  as  a  court  of  common  law,  and  has  retained 
also  all  its  proper  jurisdiction  as  a  court  of  revenue,  for  the 
collection  of  the  revenues  of  the  Crown,  whether  the  juris- 
diction be  exercised  after  the  forms  of  common  law  or 
equity :  but  that  it  has  lost  all  jurisdiction  as  a  court  of 
equity  between  its  officers  and  Crown  debtors,  and  the 
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1846.        other  subjects  of  the  realm,  which  was  before  incident  to  it 
Arr  Ig»m     *®  *  court  of  reyenue,  and  was  exercised  by  it  as  a  mere 
9.  court  of  equity ;  and  further,  that  it  has  lost  all  its  usurped 

jurisdiction  as  a  court  of  equity,  between  subject  and  sub- 
ject, a  jurisdiction  which,  though  not  really  incident  to  it, 
was,  nevertheless,  at  the  time  when  the  act  passed,  exer- 
dsed  de  facto  by  it  as  a  mere  court  of  equity  in  the  court 
of  revenue. 

The  result  is,  that  we  have  not  arrived  at  the  same  con- 
elusion  at  which  Lord  Langdale  arrived  in  the  case  of  The 
Attamaf-General  v.  The  Corporation  of  London.  It  is  due  to 
that  learned  judge  to  say,  that,  so  far  as  appears  from  the  re- 
port of  the  case  and  his  judgment,  these  matters  were  never 
fully  brought  before  his  notice.  We  have,  however,  horn 
respect  to  his  authority,  considered  very  deliberately  the 
whole  case,  which  very  probably  may  not  rest  here,  but 
will  be  carried  to  the  highest  tribunal  for  final  determina- 
tion. 

We  cannot  but  think  that,  if  even  it  shoidd  turn  out  that 
our  construction  is  erroneous,  this  Court  will  not  be  left  by 
the  legislature  so  powerful  for  the  charge,  and  so  impotent 
for  the  relief,  of  the  subject,  as  Lord  Langdale^ $  view  of 
the  statute  would  leave  us. 

We  think  that  this  demurrer  must  be  overruled,  and  that 
there  must  be  judgment  for  the  Crown. 

Judgment  for  the  Crown. 
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1846. 

Hughes  v.  Hughes  aad  Others.  June  26. 

XSESPASS  for  breaking  and  entering  the  dwelling-  Where,  in  tras- 
house,  outhouses,  bams,  and  stables  of  the  plaintiff,  at  &c.,  ^!f^  LnueT^ 
breaking  the  doors  and  locks  thereof,  and  expelling  him  ®'*?  ^^u't^^ 
therefrom,  &c.     The  second  count  was  in  trespass  de  bonis  and  the  Judge 
asportatis;  and  the  third  charged  the  defendants  with  properly  reject, 
breaking  and  entering  certain  closes  of  land  of  the  plaintiff,  ^i^^^^^t 
and  depasturing  the  same,  &c     Pleas : — ^first,  not  guilty ;  J»>«  o^y,  the 
secondly,  to  the  first  count,  that  the  said  dwelling-house,  ed  a  nde  for  a 
&C.  were  not,  at  the  said  time  when  &c,  the  dwelling-  aTerdictforthe 
house,  &c.  of  the  plaintiff;   thirdly  and  fourthly,  similar  2^*^*212^ 
pleas  to  the  second  and  third  count ;    fiflhly,  leave  and  pn  his  consent- 
license  ;  and  lastly,  that  the  dwelling-house,  outhouses,  &c.,  diet  being  en- 
in  the  first  count  mentioned,  and  the  closes  in  the  third  ^aintiff  on  that 
count  mentioned,  were  the  dwelling-house,   &c.,  closes,  "«i«;and^^e 

®  '  '  nocoftsofthe 

soil,  and  freehold  of  Edmund  Edward  Meyrick,  and  mie  to  either 
that  the  defendants  committed  the  trespasses  in  those  ^^' 
counts  mentioned  as  his  servants  and  by  his  command; 
and  in  so  doing  seized  and  took  the  goods  in  the  second 
count  mentioned,  which  were  incumbering  the  dweUing- 
house,  &C.  The  plaintiff  joined  issue  on  the  first,  second, 
third,  and  fourth  pleas ;  to  the  fifth  replied  de  injuri&;  and 
traversed  the  title  of  E.  E.  Meyrick  alleged  in  the  last 

At  the  trial,  before  Williams^  J.,  at  the  last  assizes  for 
the  county  of  Anglesey,  it  appeared  that  the  house  and 
lands  in  question  had  been  occupied  for  many  years  by 
Ellen  Hughes,  the  mother  of  the  plaintiff,  as  tenant  from 
year  to  year,  first  to  Miss  Ann  Meyrick,  and  afterwards  to 
Mrs.  Mary  Meyrick,  who  were  successive  tenants  for  life 
under  the  will  of  Mr.  Thomas  Meyrick,  the  former,  Ann, 
claiming  also  an  ultimate  reversion  in  fee  under  the  same  will. 
Mary  Meyrick  died  in  1841,  and  Ellen  Hughes  was  there- 
upon required,  by  the  agent  of  Mr.  Edmund  Edward 
Meyrick  (who  claimed  the  property  as  the  devisee  of  Ann 
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1846.  Meyiick),  to  pay  rent  to  him.  She  did  so  until  her 
HuGHBs  death  on  the  3rd  of  June,  1844.  In  May,  1844,  Mr. 
Hugh  s  Meyrick  gave  her  notice  to  quit  the  farm  on  the  13th  of 
November  following,  the  usual  period  of  quitting  in  that 
part  of  the  country.  The  plaintiff  resided  with  his  mother 
on  the  farm,  and  continued  to  occupy  it  after  her  death. 
On  the  30th  of  September,  1844,  Mr.  Meyrick,  by  his 
agent,  demanded  and  received  from  the  plaintiff  the  sum  of 
£60,  being  the  year's  rent  of  the  farm  due  at  Michaelmas, 
which,  in  the  receipt  given  to  the  plaintiff,  was  stated  to 
be  received  from  him,  being  *^  executor  of  the  late  EUen 
Hughes.**  About  the  same  time,  Mr.  Meyrick  re-let  the 
farm,  from  the  13th  of  November  foUowing,  to  Owen 
Hughes,  one  of  the  defendants.  The  plaintiff  (who  had 
himself  made  proposals  to  Mr.  Meyrick  to  retake  the  farm, 
which  were  refused)  accordingly  made  preparations  for 
his  removal  to  a  house  and  shop  at  Holyhead,  to  which  he 
in  fact  removed  almost  all  his  furniture  before  that  day. 
He  also  sold  off  all  his  farming  stock,  except  one  cow, 
which  he  kept  upon  the  land ;  and  he  likewise  bargained 
with  the  defendant,  Owen  Hughes,  for  the  sale  to  him  of 
potatoes  and  other  crops  growing  upon  the  land.  On  the 
15th  of  November,  the  defendant  Owen  Hughes,  accom- 
panied by  the  other  defendants,  came  to  the  house  to 
bring  in  his  furniture,  but  found  the  doors  and  windows 
fiist,  which  he  forcibly  opened  for  the  purpose  of  taking 
possession  of  the  house ;  and  he  also  turned  his  cattle  out 
into  the  fields.  These  were  the  trespasses  complained  of 
in  this  action. 

It  was  alleged,  on  bdialf  of  the  plaintiff,  that  Ann 
Meyrick  had  no  interest  in  the  premises  which  she 
could  devise  to  E.  E.  Meyrick;  and  upon  the  agent 
of  that  gentleman  being  called  as  a  witness  for  the  de- 
fendant, to  prove  the  letting  by  him  to  Ellen  Hughes, 
the  payment  of  the  rent,  &c.,  the  plaintiff's  counsel  pro- 
posed, in  cross-examination,  to  prove  by  him  the  seisin  of 
Thomas  Meyrick,  the  making  of  his  will,  and  other  facts 
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shewing  a  title  in  the  property  adverse  to  that  of  Mr.  1846. 
Edmund  Edward  Mejrrick.  The  defendant's  counsel  ob- 
jected that  this  course  of  exanunation  could  not  be  pur- 
sued, inasmuch  as,  by  the  payment  of  rent  to  Mr.  Mey- 
rick,  and  the  other  &ct8  proved,  his  title  had  been  condu- 
siyely  admitted  by  Ellen  Hughes  and  by  the  plaintiff. 
The  learned  Judge  was  of  that  opinion,  and  accordingly 
rejected  the  evidence ;  and  the  defendant  obtained  a  ver- 
dict on  all  the  issues  except  the  first 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  above  mentioned  had 
been  improperly  rejected  by  the  learned  Judge. 

Tawnsend  and  IF.  Vardky  now  shewed  cause,  and  con- 
tended, first,  that  the  ruling  of  the  learned  Juc^  was 
right,  and  that  the  plaintiff  was  estopped  to  deny  the  title 
of  Mr.  Meyrick.  The  Court  (a),  however,  were  clearly 
of  opinion  that  the  evidence  was  admissible,  there  being 
no  proof,  on  the  notes  of  the  learned  Judge,  of  a  firesh 
taking  of  the  farm  from  Mr.  E.  E.  Meyrick.-^The  learned 
Counsel  then  urged,  that  all  that  the  plaintiff  could  be 
entitled  to  upon  this  rule  was  to  have  the  verdict  entered 
for  him  up<m  the  second,  third,  fourth,  and  sixth  issues, 
the  defendant  retaining  his  verdict  upon  the  issue  on  the 
plea  of  leave  and  Ucense,  as  to  which  it  was  not  alleged 
that  there  had  been  any  misdirection ;  and  they  referred 
to  the  case  of  Moore  v.  Tuckweli  (&),  as  a  direct  authority 
to  this  effect 

Jervis  and  fVelsby,  contra,  insisted  that  the  plaintiff  was 
entitled,  ex  debito  justitiad,  to  a  new  trial  upon  the  whcde 
record,  as  upon  a  venire  de  novo.  They  distinguished  Moore 
V.  TuckweH,  on  the  ground  that  there  the  misdiiectioa  was 

(a)  Parki,  B.,  Atderson,  B.,  Rolfe,  B.,  and  Plan,  B. 

(6)  1  C.  B.  607. 
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1846.  only  as  to  one  item  of  the  plaintiff'B  demand,  not  as  to  the 
HuGH>8  whole  of  one  of  the  issues  on  the  record ;  and  cited  Earl  of 
HuoHss.  Macclesfield  v.  Bradley  (a).  [Aldersmy  B. — There  the  rule 
for  a  new  trial  was  obtained  by  the  defendant,  and  was 
made  absolute  without  any  terms  being  offered.]]  This 
misdirection  might  have  been  made  the  subject  of  a  bill  of 
exceptions. 

Parke,  B. — I  think  the  case  of  Moore  v.  TuchoeU  war- 
rants us  in  saying  that  justice  will  be  done  by  directing 
the  yerdict  to  be  entered  for  the  plaintiff  on  all  the  issues 
questioning  the  tide,  and  for  the  defendant  on  the  plea  of 
leave  and  license,  which  there  was  ample  eyidence  to  prove. 

Aldebson,  B. — There  is  a  distinction  between  a  venire 
de  novo  and  a  new  triaL  The  granting  a  new  trial, 
strictly  speaking,  is  in  the  discretion  of  the  Court,  although 
the  Court  regulates  its  discretion  as  nearly  as  possible  by  the 
rules  applicable  to  bills  of  exceptions.  Where  evidence 
has  been  improperly  rejected  or  admitted,  the  Court  will 
not  grant  a  new  trial,  if  with  the  evidence  rejected  a  ver- 
dict given  for  the  party  offering  it  would  be  clearly  against 
the  weight  of  evidence,  or  if  without  the  evidence  received 
there  be  enough  to  warrant  the  verdict:  Doe  d.  Lord 
Teynham  v.  Tyler  (J),  Create  v.  Barrett  (c).  The  case  of 
Moore  v.  Tuckwell  was  in  truth  stronger  than  this.  The 
motion  is  ex  debito  justitiae,  but  if  tiie  debitum  justitise  be 
satisfied,  that  is  enough.  Here  the  utmost  effect  of  the 
reception  of  the  evidence  rejected  by  the  learned  Judge 
would  have  been  to  alter  the  finding  of  the  jury  on  the 
issues  denying  the  titie. 

SoLFE,  B. — Our  judgment  in  the  present  case  is  quite 
consistent  with  the  practice  of  discharging  a  rule  for  a  new 
trial,  imless  the  plaintiff  consents  to  reduce  the  damages. 

(a)  7  M.  &  W.  670.       (b)  6  Bing.  664.       (c)  1  C,  M.,  &  R.  919. 
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Platt,  B.,  concurred.  ^  1846.  ^ 

HUOHBS 

Rule  discharged,  the  verdict  being  entered  by      Huohbs. 
consent  for  the  plaintiff  on  all  the  issues  ex- 
cept the  fifth ;  no  costs  of  this  rule  on  either 
side. 


Eynaston  and  Another,  Assignees  of  E.  T.  Davis,  a     Jwm  27. 

Bankrupt,  v.  Davis. 

J-  ROVER  by  the  plaintiffs,  as  assignees  of  E.  T.  Davis,  The  term 

a  bankrupt.     The  defendant  pleaded  (inter  alia),  that  the  the  &^!^MLii  the 

plaintiffs  were  not  assignees,  on  which  issue  was  joined.  ?"f^if5^^„5t 

At  the  trial,  before  Erhy  J.,  at  the  Summer  Assizes  at  c.  122,  a.  4, 

Bristol,  1845,  it  appeared  in  evidence  that  a  fiat  in  bank-  thereadmgof 

ruptcy  issued  against  E.  T.  Davis  on  the  11th  of  June,  ^^^^e^dX!' 

1844.     On  the  openinfi^  of  the  fiat  before  the  commis-  tionofalithe 

....  .     proof  neceMary 

sioner,  the  petitioning  creditors  were  unable  to  prove  their  to  enable  the 
debt     Certain  other  creditors,  to  an  amount  sufficient  to  j^^ge  the  party 
support  the  fiat,  applied  to  the  commissioner,  within  four-  5^"^rt  Jjf 
teen  days  after  the  fiat  had  been  transmitted  to  his  court,  Bankniptcy      ^ 
for  leave  to  be  admitted  to  prosecute  the  fiat,  under  the  4th  under  that  sac-' 
section  of  the  5  &  6  Vict,  c  122  (a).     Their  appUcation  ^JJ'^K 

proaecate  the 
fiat,  after  an  nnsooceasfol  attempt  to  prore  his  debt  by  the  original  petitioning  creditor. 

And  the  creditor  so  admitted  to  prosecate  the  fiat  is  not  required  to  prove  the  debt  of  the 
original  petitioning  creditor,  but  the  Court  ought  to  adjudge  the  party  a  bankrupt  on  proof  of 
the  debt  of  the  prosecuting  creditor,  and  of  the  trading  and  act  of  bankruptcy :  and  such  ad- 
judication will  be  TaJid,  although  the  origiual  petitioning  creditor's  debt  was  in  fact  insufficient, 
and  although  no  order  for  the  substitution  of  a  firesh  petitioning  creditor's  debt  be  made  by  the 
Lord  Chancellor,  under  the  6  Geo.  4,  c.  16,  s.  18. 

(a)  Enacting,  ^Hhat  every  fiat  secretary  of  bankrupts,  in  such 

in  bankruptcy  granted  after  the  manner  and  at  such  cost  as  the 

commencement  of  this  act,  shall,  Lord  Chancellor  by  any  general 

after  the  granting  of  such  fiat,  or  other  order  shall  direct,  to  the 

be  forthwith  issued,  and  trans-  Court  to  which  such  fiat  shall  be 

mitted  by  the  Lord  Chancellor's  directed  under  and  by  virtue  of 
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1846. 


wflB  granted  by  ihe  oommiadoner,  and  on  proof  of  their 
debt,  and  of  the  tradfaig  and  act  of  bankruptcy,  Daris  was 
adjndged  a  bankrupt ;  and  the  plaintiffii  were  afterwards 
duly  iqypointed  his  aarigneea. 

On  thia  state  of  facts,  it  was  contended  for  the  defendbmty 
that  the  plaintifli  had  no  title  aa  assignees ;  for  that,  first, 
the  fiat  was  opened  in  this  case,  within  the  meaning  of  the 
statute,  by  the  original  petitioning  creditor;  and  secondlyj 
diat  eren  if  this  were  not  so,  the  fiat  was  void,  without  proof 
of  the  petitioning  creditor's  debt,  or  the  subetitutioii  bj 
the  Lord  Chancellor  of  some  other  debt  in  its  place,  under 
the  6  Geo.  4,  c.  16,  s.  18.  The  learned  Judge  reserred 
these  points,  and  under  his  durection  a  verdict  was  found 
for  the  plaintifib,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit. 


CocUntmf  in  the  following  term,  obtained  a  rule  niei 
accordingly,  against  which 

Crowder  and  Taprett  shewed  cause  in  last  Hilary  Term, 
(Feb.  6),  and 

Cockbum,  Butty  and  Barstaw  were  heard  in  support  of 
the  rule. — The  arguments  are  so  fully  stated  in  the  judg- 
ment of  the  Court,  that  it  is  unnecessary  to  det^  them. 
The  following  authorities  were  referred  to : — Ex  parte 


the  powers  of  any  act  now  in 
force  or  of  this  act,  and  shall  be 
forthwith  opemedy  unless  such 
Court  shall  in  its  discretion  think 
fit  to  postpone  the  opening  of  sach 
fiat:  Provided  always,  that  if 
such  fiat  shall  not  he  opened  by 
the  petitioning  creditor  within 
three  da^'s  ai^r  it  shall  have  heen 
so  transmitted,  or  within  snch 
extended  time  as  shall  he  allowed 


hy  the  said  Court,  snch  Court  is 
herehy  authorized  to  open  such 
fiat  at  any  time  within  fourteen 
days  then  next  following,  upon 
the  application  of  any  other  credi- 
tor to  the  amount  required  hy  this 
act  to  constitute  a  petitioning 
creditor,  and  to  adjudicate  there- 
on, upon  the  proof  of  the  debt  of 
such  creditor^  and  of  the  other 
requintes  to  support  the  fiat." 
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Hayes  (a\  Ex  parte  Henderson  (b)^  Ex  parte  Freeman  (c),  1846. 
Ex  parte  Hall  (d),  Ex  parte  Robinson  (e),  Ex  parte  Chap- 
pell  (/),  Hill  V.  Heale  {g\  Mushett  v.  Drummond  (A), 
Fletcher  v.  Manning  {i\  and  Lord  ChaEncellor  Laughbo- 
raugKs  Orders  of  the  26th  of  June,  1793  (A),  and  of  the 
26th  of  November,  1798. 

Cor.  adv.  vult 

The  judgment  of  the  Court  was  now  pronounced  by 

Pabke,  B. — This  was  an  action  of  trover  by  the  pifdntifis, 
as  assignees  of  E.  T.  Davis,  a  bankrupt.  The  defendant 
pleaded  that  the  plaintiffs  were  not  assignees,  on  which  plea 
issue  was  joined. 

On  the  trial,  before  my  Brother  Erie,  at  the  last  Bristol 
Assizes,  it  was  proved  that  on  the  1 1th  of  June,  1844,  a 
fiat  issued  against  E.  T.  Davis ;  that  on  proceeding  to  open 
the  fiat,  the  petitioning  creditors  attempted  to  prove  their 
debt,  but  were  imable  to  do  so;  that  thereupon,  within 
fourteen  days  after  the  transmission  of  the  fiat  to  the  pro- 
per court,  certain  other  persons,  being  creditors  of  E.  T. 
Davis,  to  an  amoimt  sufficient  to  support  a  fiat,  applied  to 
be  admitted,  and  were  admitted,  to  prosecute  the  fiat ;  and 
on  proof  of  their  debt,  and  of  the  trading  and  act  of 
bankruptcy,  E*  T.  Davis  was  adjudged  a  bankrupt  by  the 
Court,  and  the  plaintiffii  were  chosen  his  assignees. 

My  Brother  Erie  thought  that  these  facts  sufficiently 
made  out  the  title  of  the  plaintiffs  as  assignees,  and  he 
directed  the  jury  to  find  for  them  accordingly,  which  they 
did ;  leave  being  reserved  to  the  defendant  to  move  to  set 

(a)  1  Gl.  «r  J.  255.  (/)  2  Gl.  &  J.  131. 

\h)  2  Rose,  190.  {g)  2  N.  R.  190. 

(e)  1  Rose,  384.  (A)  10  B.  &  Cr.  153. 

\d)  Mont.  &  M.  39.  (t)  12  M.  &  W.  571. 

\e)  Id.  44.  \k)  1  Rose,  385. 
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1846.        aside  the  verdict  and  enter  a  nonsuit,  in  case  the  Court 
Kyna  tok     ^^^^  ^  ^^  opinion  that  the  facts  proved  did  not  shew  the 
V.  plaintiffs  to  be  assignees. 

A  role  nisi  for  this  purpose  was  accordingly  granted  in 
Michaehnas  Term,  which  came  on  to  be  argued  before 
mj  Brothers  Rolfe^  Piatt,  and  myself,  at  the  sittings  after 
last  Hilary  Term,  and  we  took  time  to  consider  the  case. 

The  title  of  the  plaintiffs  is  founded  on  the  5  &  6  Vict. 
c.  122,  8.  4,  which  enacts,  that  every  fiat  shall,  when 
granted,  be  forthwith  transmitted  by  the  Lord  Chancellor's 
secretary  of  bankrupts  to  the  proper  court,  and  shall  be 
forthwith  opened.  **  Provided  always,  that  if  it  shall  not  be 
opened  by  the  petitioning  creditor  within  three  days  after 
it  shall  so  have  been  transmitted,  the  Court  may,  at  any 
time  within  fourteen  days  next  following,  open  it,  on  the 
application  of  any  other  creditor  to  the  requisite  amount, 
and  may  adjudicate  thereon,  upon  proof  of  the  debt  of  such 
creditor,  and  of  the  other  requisites  to  support  such  fiat." 
The  plaintiffs,  therefore,  contended  that  they  had  brought 
themselves  strictly  within  this  provision.  The  fiat,  they 
contended,  was  not  opened  by  the  petitioning  creditor;  and 
within  fourteen  days  the  new  creditors  to  the  requisite 
amount  duly  proved  their  debts,  together  with  the  trading 
and  act  of  bankruptcy,  on  which  the  Court  duly  adjudi- 
cated E.  T.  Davis  to  be  a  bankrupt,  and  thereupon  the 
pLiintiffs  were  chosen  assignees. 

The  defendant,  on  the  other  hand,  argued,  first,  that  the 
provision  of  the  section  in  question  did  not  apply,  inasmuch 
as,  on  the  facts  stated,  the  fiat  was  opened  by  the  petition- 
ing creditor ;  and  secondly,  even  if  that  should  be  decided 
against  him,  still  that  the  fiat  was  void  without  proof  of 
the  petitioning  creditor's  debt,  or  the  substitution  by  the 
Lord  Chancellor  of  some  other  debt  in  its  place,  under  the 
6  Geo.  4,  c  16,  s.  18. 

The  first  point  depends  on  the  meaning  which  we  are  to 


TRmrrY  vacation,  9  vicr.  709 

^ye  to  the  words  ^*  opening  the  fiat^    The  expression,         1846. 
it  must  be  admitted,  is  one  of  doubtful  import     On  the     kynastoh 
circuits,   the  commissions  are  said  to  be  opened  as  soon        ^  ^* 

Davib. 

as  they  are  publicly  read  in  court ;  and  it  may  be  argued, 
by  analogy,  that  a  fiat  in  bankruptcy  is  in  like  manner 
opened  as  soon  as  it  has  been  read  in  the  court  to  which  it 
is  referred.  On  the  other  hand,  there  are  strong  grounds 
for  holding,  in  the  case  of  a  fiat^  that  something  more  is 
meant  than  the  mere  ceremony  of  formally  reading  the 
document.  A  bankruptcy  has  been  described  as  a  statu- 
tory execution  for  the  benefit  of  all  the  bankrupt's  creditors. 
But,  up  to  the  point  of  adjudication,  the  whole  matter  is, 
or  until  the  5  &  6  Vict  c  122,  was,  in  great  measure, 
under  the  sole  control  of  the  petitioning  creditor ;  and, 
in  the  event  of  his  letting  the  fiat  drop,  no  other  creditor 
could  take  advantage  of  it  By  the  adjudication,  however, 
the  whole  nature  of  the  proceeding  is  changed.  That 
which  was  originally  in  the  natiure  of  private  process  be- 
comes the  public  right  of  all  the  creditors.  Then,  and  not 
till  then,  does  the  character  of  a  statutory  execution  for 
creditors  generally  attach.  That  which  had  been  "close** 
then  becomes  "open;''*  and  we  are  all  of  opinion  that  it  is 
in  this  sense  that  the  expression  "  opening  the  Jiat**  must 
be  understood  in  the  statute. 

Such  has  been  undoubtedly  the  meaning  attributed  to 
the  word  *'open  **  in  orders  made  from  time  to  time  for  en- 
larging the  time  for  opening  the  commission.  We  were, 
referred  to  several  reported  cases  where  such  orders  were 
made  by  Lord  Eldon,  particularly  Ex  parte  Hayesy  1  6L 
&  J.  255,  in  all  of  which  the  petitioning  creditor  had  pro- 
ceeded so  far  as  to  prove  his  debt ;  and  yet,  for  want  of 
the  other  proofs  necessary  for  adjudication,  the  commission 
was  not  considered  as  having  been  opened ;  and  no  doubt 
very  many  similar  unreported  orders  would  be  found  in  the 
old  books  of  the  registrars  of  bankrupts.  These  orders,  at 
least,  shew  that  the  expression  opening  the  commission  was 
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1846.        very  commonly  used  as  including  all  the  proceedings  pre- 
^^""^"^      vious  to  adjudication;   and,   if  such  a  meaning  may   be 
V.  given  to  the  words,  it  appears  to  us  dear  that  it  is  in  that 

sense  they  are  used  by  the  legisUiture  in  the  claoae  in 
question.  The  object  of  the  enactment  was  to  enable  any 
other  creditor  to  proceed,  where  the  creditor  who  had  ob- 
tained the  fiat  was  unable  or  unwilling  to  do  so,  and  had 
abandoned  the  fiat;  an  object  whidi  would  obYionalyj  in 
almost  every  case,  be  defeated,  if  we  were  to  adopt  the 
narrow  construction  contended  for  by  the  defendant.  On 
this  part  of  the  case  none  of  us  feel  any  doubt,  and  we  are 
agreed  in  opinion  that,  up  to  the  point  of  adjudication,  the 
fiat  has  not  been  opened,  so  as  to  exclude  the  operation  of 
the  proviso  contained  in  the  fourth  section;  and  the  con- 
sequence is,  that  in  the  present  case  the  new  creditors 
were  properly  let  in  to  prove  their  debts  and  prosecute 
the  fiat 

On  the  remaining  part  of  the  case,  namely,  what  is  the 
effect  of  such  proof,  and  the  subsequent  adjudication  and 
choice  of  assignees,  we  have  not  felt  so  free  firom  doubt,  as 
the  act  of  Parliament  is  very  imperfectly  worded,  and  the 
intention  of  the  legislature  in  this  clause  not  clearly 
stated. 

We  now  proceed  to  consider  the  more  doubtful  point. 
By  the  6  Geo.  4,  c  16,  s.  24,  it  is  enacted,  that  on  proof 
of  the  petitioning  creditor's  debt,  the  trading  and  the  act 
.  of  bankruptcy,  the  commissioners  shall  thereupon  adjudge 
the  party  to  be  a  bankrupt.  The  fourth  section  of  the 
subsequent  act,  5  &  6  Vict.  c.  122,  enables  the  oonunis- 
sioner,  when  the  fiat  has  not  been  opened  by  the  petition- 
ing creditor,  t.  e.,  where  the  petitioning  creditor  has  been 
unable  or  unwilling  to  prove  his  debt  and  the  trading  and 
the  act  of  bankruptcy,  to  proceed  on  the  application  of  any 
other  creditor  to  the  requisite  amount,  and  to  adjudicate 
thereon  on  proof  of  the  debt  of  such  new  creditor,  and  of 
the  other  requisites  to  support  the  fiat.     Two  points  were 
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made  by  the  defendaat's  conneel :  first,  it  waa  said  that  no        1846. 

power  to  adjudicate  is  given  by  this  clause,  unless  on  proof 

of  all  the  requisites  to  support  the  fiat ;  and  this,  it  was 

said,  includes  the  original  petitioning  creditor's  debt ;  and 

as  that  debt  certainly  was  not  and  could  not  be  proved  in 

this  case,  therefore  there  was  no  power  to  adjudicate  at  alL 

Or,  secondly,  if  the  commissioner  had  power  to  adjudicate,  ' 

yet,  for  want  of  a  good  petitioning  creditor's  debt,  though 

the  fiat  might  be  proceeded  with,  it  would  still  be  invalid, 

unless,  under  the  18th  sect.  6  Greo.  4,  c  16,  an  order  had 

been  obtained  from  the  Lord  Chancellor  directing  the  fiat 

to  proceed,  and  substituting  a  new  petitioning  creditor's 

debt 

The  first  point,  namely,  whether  it  was  or  was  not  neces- 
sary to  prove  the  original  petitioning  creditor's  debt,  de- 
pends on  the  meaning  of  the  words  in  the  5  &  6  Vict, 
c  122,  8.  4,  by  which  the  commissioner  is  directed  to  pro- 
ceed to  adjudication,  on  proof  of  the  new  debt  and  of  the 
other  requisites  to  support  the  fiaJt.  What  are  the  other 
requisites  which  it  is  incumbent  on  the  new  creditor  to 
prove?  We  are  clearly  of  opinion,  that  when  he  has 
proved  his  own  debt  to  be  the  requisite  amount,  the  only 
otiier  requisites  are  the  trading  and  the  act  of  bankruptcy. 
To  hold  that  he  must  also  prove  the  petitioning  creditor's 
debt. would  be  to  deprive  the  enactment  of  all  efTect  what- 
ever. An  enactment  that  the  commissioner  should  adju- 
dicate, on  proof  by  the  new  creditor  of  the  petitioning 
creditor's  debt  and  of  the  trading  and  act  of  bankruptcy, 
would  merely  be  to  enact  that  he  should  adjudicate  on 
proof  of  precisely  the  same  matters  on  which,  indepen- 
dently of  the  new  statute,  he  was  bound  to  adjudicate  by 
the  law  as  it  previously  stood.  Besides,  the  word  **  other  ^ 
would  be  altogether  inappropriate,  if  the  new  creditor  is 
bound  to  prove  all  which  the  ori^nal  creditor  must  have 
proved,  including  the  debt  of  the  petitioning  creditor. 
The  language,  if  that  had  been  the  meaning  of  the  legis- 


V. 

Datis. 
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1846.  latore,  should  have  been  ''on  proof  of  the  debt  of  the 
Ktn ASTON  ^^^  creditor,  and  of  the  requisiteSy^  or  "off  the  requigiies, 
to  support  the  fiat,"  not  of  the  other  requisites.  The 
word  *^other^^  clearly  shews  that  the  new  debt  was  to  be 
considered  as  one  of  the  requidtes,  and  that  it  could  only 
be  by  its  being  taken  as  a  substitute  for  the  petitioning 
creditor's  debt.  This  seems  to  us  the  only  fair  construe- 
tion  of  the  statute^  independently  of  the  consideration 
that,  on  any  other  hypothesb^  we  must  suppose  the  l^ia^ 
lature  to  have  been  making  provision  for  a  case  which  in 
the  nature  of  things  can  scarcely  occur.  If  the  new  cre- 
ditor can  only  proceed  by  proving  the  debt  of  the  petition- 
ing creditor,  the  proviso  in  question,  though  apparently 
intended  to  benefit  him,  is  in  truth  a  mere  illusion. 

The  24th  section  of  6  Geo.  4,  c  16,  which  enables  the 
commissioner  to  compel  the  attendance  of  parties  whose 
evidence  is  necessary  to  establish  the  trading  and  act  of 
bankruptcy,  gives  no  means  of  compellmg  the  attendance 
of  any  witness  to  prove  the  petitioning  creditor's  debt; 
and  it  is  scarcely  possible  to  conceive  a  case  in  which  that 
debt  can  be  proved  by  the  new  creditor,  who  has  not  the 
means  of  examimng  for  the  purpose  either  the  debtor  or  the 
creditor.  Even  if  he  should  by  chance  be  able  to  shew  that 
the  debt  was  once  contracted,  it  would  obviously  be  impos- 
sible for  him  to  negative  all  the  circumstances  by  which  it 
may  have  been  afterwards  discharged;  such  as  a  release, 
payment,  or  the  like.  On  these  grounds,  we  are  clearly  of 
opinion  that  the  original  petitioning  creditor's  debt  is  not 
one  of  the  other  requisites  which  it  is  incumbent  on  the  new 
creditor  to  prove ;  but  that  on  proof  of  the  new  debt  (be- 
ing a  debt  capable  of  supporting  the  fiat),  and  of  the 
trading  and  act  of  bankruptcy,  the  commissioner  is  bound 
to  adjudicate  the  debtor  to  be  a  banknipt. 

It  remains  to  consider  whether,  on  such  an  adjudication, 
the  proceedings  may  go  on;  whether  assignees  may  be 
chosen  and  the  bankrupt's  property  may  be  administered 
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without  more,  and  the  fiat  be  valid,  without  regard  to  the  1846. 
original  petitioning  creditor's  debt;  or  whether  the  adju- 
dication has  only  the  effect  of  enabling  the  commissioners 
to  execute  these  powers  formally y  leaving  the  validity  of 
the  fiat  to  depend  upon  the  sufficiency  of  the  petitioning 
creditor's  debt,  which  was,  by  the  prior  statute  (a),  a  condi- 
tion precedent  to  its  issuing ;  so  that,  if  the  debt  should  be 
sufficient,  the  fiat  would  be  valid ;  if  insufficient,  the  fiat 
would  be  advanced  to  that  stage  at  which  the  Chancellor 
might  render  it  valid,  by  the  exercise  of  the  power  of  sub- 
stitution of  a  new  petitioning  creditor's  debt  given  to  him 
after  adpidicatian,  by  the  6  Geo.  4,  c  16,  s.  18. 

After  much  consideration  of  this  question,  we  all  agree 
in  thinking  that  the  proper  construction  of  the  clause  is 
the  former ;  and  that  the  fiat  is  valid  if  the  debt  of  the 
applying  (or,  as  he  may  be  properly  termed,  prosecuting) 
creditor  be  sufficient. 

When  the  legislature,  by  the  5  &  6  Vict  c  122,  s.  4, 
authorised  and  required  the  commissioners,  on  proof  of 
certain  facts,  to  adjudicate  a  party  to  be  a  bankrupt,  it 
must  be  intended,  prim&  facie,  to  mean  that  the  commis- 
sioners in  such  case  would  be  rightly  adjudicating;  and 
that  the  party  adjudged  bankrupt  really  would  be  what  he 
is  adjudged  to  be,  namely,  a  bankrupt ;  and  that  the  com- 
missioners might  lawfully  exercise  all  the  powers  after 
adjudication,  in  appointing  assignees,  in  whom  the  estate 
vests  by  the  appointment  itself  (&). 

To  hold  that  the  only  consequence  of  the  adjudication 
would  be  that  the  commissioners  might  proceed  to  act  for- 
mally, subject  to  their  acts  being  avoided  if  the  petition- 
ing creditor's  debt  should  turn  out  not  to  be  due,  and  that 
the  fiat  might  be  brought  to  that  stage  at  which  the  Chan- 
cellor might  interfere  to  render  it  valid,  if  the  debt  was  not 
due,  would  give  little  or  rather  no  effect  to  the  clause.     If 

(o)  6  Geo .  4,  c.  16,  a.  14.  (*)  1  &  2  Will.  4,  c.  66,  s.  26. 
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1846.        the  fiat  still  depended  on  the  petitioning  creditor's  debt, 
"     "     "      there  was  no  use  in  requiring  an  adjudication  oa  ctnaiher 
«•  debty  in  order  to  warrant  the  proceeding  with  the  fial^ 

unless  it  could  be  subsequently  supported  by  the  exerase 
of  the  Lord  Chancellor's  power  in  substituting  a  new  peti- 
tioning creditor's  debt,  under  the  6  Geo.  4,  c  16^  a.  18; 
but  that  clause  applies  only  to  cases  where  a  party  has  by 
some  oversight  been  torongbf  adjudged  to  be  a  bankrupt, 
and  where  the  petitioning  creditor's  debt  so  adjudged  to  be 
sufficient)  turns  out  subsequenUy  not  to  be  so.  The  adju- 
dication, therefore,  would,  on  the  latter  view,  be  idle  and 
useless. 

We  therefore  tiiink  that  the  true  construction  of  the 
clause  in  question  is,  that  the  adjudication  on  the  prose- 
cuting creditor's  debt,  if  well  founded,  is  to  be  as  valid  as 
an  adjudication  on  a  petitioning  creditor's  debt,  if  well 
founded,  would  be ;  and  consequentiy  that  the  fiat  is  valid, 
and  the  creditor  who  prosecutes  a  commission  is  in  effect 
substituted  for  the  creditor  who  petitioned  for  it,  the 
former  being  willing  to  make  the  fiat  efiective  afler  the 
latter  has  altogether  abandoned  it.  And  in  this  view  of 
the  case,  no  inquiry  at  all  was  necessary  as  to  the  sufficiency 
of  the  petitioning  creditor's  debt,  and  therefore  none  is 
required  by  the  statute. 

It  is  very  true  that  the  le^slature  has  not  expressly 
enacted  that  the  debt  should  be  substituted,  and  the  fiat 
deemed  valid,  as  it  has  done  in  6  Gea  4,  which  is  a  cir- 
cumstance that  has  led  to  some  doubt  as  to  its  meaning. 
It  is  also  very  true,  that  if  we  hold  it  to  be  the  intuition 
of  the  legislature  to  substitute  a  new  debt,  that  intenticm 
has  not  been  clearly  carried  into  efiect  in  every  particular, 
and  the  prosecuting  creditor  placed  on  the  sam^'€ooting  for 
all  purposes  as  the  petitioning  creditor ;  for  instance,  it  has 
not  given  any  power  to  require  a  bond  from  the  prosecuting 
creditor  to  prove  his  debt,  and  the  other  requisites,  so  that 
he  may  substitute  himself  without  assuming  the  same 
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obligation  as  the  petitioning  creditor.     There  is  no  express         1846. 
exemption  of  the  official  assignee  from  liability  for  the     kynaston 
failure  of  the  substituted  debt  as  there  is  of  the  petition-  «• 

Davis. 

ing  creditor's  debt,  5  &  6  Vict,  c  122,  s.  54.  The  case  of 
the  debt  which  is  substituted  without  the  permission  of  the 
Chancellor  afterwards  turning  out  to  be  insufficient,  is  not 
provided  for  by  giving  him  the  power  of  substituting 
another,  if  it  should  be  found  insufficient 

These  defects  are  calculated  to  raise  some  doubt  as  to  the 
intention  of  the  legislature ;  but,  upon  the  best  considera- 
tion we  can  give  the  subject,  we  think  that  the  true  construc- 
tion of  the  clause  is,  that  the  fiat  is  thereby  rendered  per- 
fectiy  valid ;  and  if  we  are  right  in  this  opinion,  it  is  not 
improbable  that  the  substituted  debt  would  be  considered 
as  a  petitioning  creditor's  debt^  within  the  meaning  of  the 
clauses  to  which  I  have  last  referred:  but  we  give  no 
opinion  upon  tiiat  question. 

Bule  discharged. 


Waller  v.  Blacrlock  and  Others.  Ju^^  4. 

L/OWLING  had  obtdned  a  rule,  calling  upon  the  plain-  In  trespass,  the 
tiff  to  shew  cause  why  the  Master  should  not  review  his  pleaded  fonr 
taxation,  by  allowing  the  defendants  the  costs  incurred  by  Pj^^  ®^  ^^ 
them  at  the  Summer  Assizes  in  1844,  and  disallowing  such  The  cause  stood 

for  trial  at  the 
costs  to  the  plaintiff.  Summer  As- 

This  was  an  action  of  trespass  brought  by  the  plaintiff  ^ll^enmad^a 
against  the  defendants  for  destroying  his  weir.     The  de-  5[rf*danta  af* 
fendants  pleaded  four  pleas,  the  third  of  which  was  a  bad  terwarda  ob- 
one.    The  cause  stood  for  trial  at  the  York  Summer  Assizes,  amend,  by  sub- 
1844,  but  was  then  made  a  remanet     On  the  5th  of  oAeriSwhithe 

room  of  the  bad 
one,  on  payment  of  the  costs  of  the  amendment,  which  were  paid.  Theeanse  was  tried  at  the  Spring 
Assises,  1845,  when  the  defendants  had  a  verdict  on  the  issue  on  the  amended  plea,  and  the  plain- 
tiff on  the  other  three  issues  i—Held,  that  the  plaintiff  was  entitled  to  the  costs  of  the  remanet. 


Blacklock. 
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18416.  February,  1845,  the  defendants  obtained  a  Judge's  order  for 
Walvkr  leave  to  amend  the  record,  by  withdrawing  the  third  plea, 
and  substituting  another,  on  payment  of  costs. .  The  jdea 
was  accordingly  withdrawn,  and  a  fresh  plea  pleaded,  on 
which  the  plaintiff  joined  issue,  and  the  costs  of  the  amend- 
ment were  paid  by  the  defendants.  The  cause  was  tried 
at  the  Spring  Asdzes  in  1845,  when  the  defendants  had  a 
verdict  on  the  third  issue,  and  the  plaintiff  on  all  tJie 
others.  The  Master,  on  the  taxation,  allowed  to  the  de- 
fendants the  general  costs  of  the  cause,  and  to  the  plaintiff 
the  costs  of  the  remanet. 

Hoggins  shewed  cause  agwist  the  rule  in  Trinity  Term 
(May  22),  and  contended  that  the  Master  was  right  in 
allowing  the  plaintiff  the  latter  costs ;  inasmuch  as,  if  the 
cause  had  been  tried  at  the  assizes  of  1844,  in  the  then 
state  of  the  record,  the  plaintiff  would  have  succeeded  on 
the  third  as  well  as  on  the  other  issues.  The  defendants,  by 
amending  their  plea,  admitted  that  they  could  not  have 
succeeded  on  it  as  it  originally  stood. 

Cowling^  contrk,  insisted,  that  as  the  defendants  had 
eventually  succeeded  in  the  action,  and  the  postponement 
of  the  trial  was  without  any  fault  on  their  part,  they  were 
entitled  to  the  costs  of  the  abortive  trial;  and  that  the 
plaintiff,  to  entitle  himself  to  the  costs  occasioned  by  the 
remanet,  ought  to  have  stipulated  for  them  at  the  time  of 
the  amendment. 

Pollock,  C.  B. — ^We  will  inquire  whether  there  is  any 
settled  practice  in  the  Courts  on  this  point ;  if  there  is,  we 
shall  not  disturb  it ;  if  there  is  not,  we  will  endeavour  to 
lay  down  some  general  rule.  If  the  practice  is  for  the  de- 
fendants to  pay  the  costs  of  the  remanet,  they  must  be 
considered  to  have  been  aware  of  that  liability,  and  to  have 
taken  the  amendment  subject  to  the  burthen. 

Cur.  adv.  vult 
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Parke,  B.,  now  said — ^We  took  time  to  consider  whe-        1846. 
ther  the  Master  was  right  in  this  case,  in  allowing  the      wallx& 
plfuntifF  the  costs  of  the  remanet     There  were  four  pleas    _     ** 

*  ^  *  Blacklock. 

on  the  record  when  the  parties  first  went  down  to  the 
assizes,  and  the  cause  was  then  made  a  remanet  After- 
wards the  defendants  applied  for  and  obtained  leave  to  sub- 
stitute a  new  plea  for  one  of  the  four  originally  pleaded, 
which  was  allowed  on  payment  of  the  costs  of  and  occa- 
sioned by  the  amendment.  The  cause  went  down  to  the 
next  assizes,  when  a  verdict  was  found  for  the  plaintiff  on 
all  the  issues  raised  by  the  pleas  which  were  on  the  record 
at  the  first  assizes,  but  he  failed  on  the  issue  raised  by  the 
added  plea.  On  taxation.  Master  Walker  allowed  the 
plaintiff  the  costs  of  the  remanet  from  the  first  asdzes ; 
upon  which  an  application  was  made  to  us  to  review  his 
taxation.  On  consideration,  we  think  the  Master  was 
right,  although  we  have  had  some  doubt  upon  the  point. 
We  think  he  was  right  upon  this  principle :-— The  plaintiff 
would  have  succeeded  on  all  the  issues  which  were  upon 
the  record  at  the  first  assizes;  he  underwent  the  delay  of 
the  postponement  firom  those  assizes ;  and  as  part  of  the 
costs  of  those  issues  he  ought  to  have  the  costs  of  the 
delay,  and  consequently  of  the  remanet. 
This  rule  must  therefore  be  discharged. 

Bule  discharged. 


VOL  XV.  D  D  D  M.  W. 
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j^/y  ^  Jones  v.  Carter. 

The  service  by  0  OVEN  ANT  on  an  indenture,  dated  the  16th  of  Sep- 
l«see  of  rde.  tembcT,  1844,  made  between  the  plaintiff  of  the  one  part, 
cUration  in        ^nd  the  defendant  and  Joseph  Foster  of  the  other  part, 

ejectment  for  *^  i       .      -■  i 

the  demised  whereby  the  plaintiff  gave,  granted,  and  demised  to  the 
V^^mJ  defendant  and  Foster  ftdl  power  and  authority  to  work, 
finSh^jSon      ^^^^  ^J&  *^d  open,  all  the  mines,  v^s,  seams,  and  beds 

by  the  lessor  to  of  lead  ore,  copper  ore,  sulphate  of  barytes,  mines,  mine- 
determine  the         ,  ,.1,  i.t  ii:i* 

term; and  he  rals,  and  mmeral  substanoes,  which  were  or  should  be 

wM-dsVai- '"  thereafter  found,  gained,  dug,  or  opened  within,  und^,  or 

{^"^^w'*  upon  a  certain  conmion  or  waate  land  belonging  to  her 

jndgmentintbe  Majesty,  and  then  in  lease  to  the  plaintiff,  situate  in  the 

for rwitdue™  pa™h  of  Llysfaen,  in  the  county  of  Carnarvon ;  with  full 

brokeiTScr  pow^^  ^or  the  purpose  of  getting  and  taking  the  minerals, 

the  senriceof  erecting  machinery,  &c.  &c. ;  to  hold  to  the  defendant  and 

the  declaratioD.  ° 

Foster,  their  executors,  &c.,  from  the  29th  of  September 
then  instant,  for  the  term  of  fourteen  years,  subject  to  a 
yearly  rent  of  £50,  payable  half-yearly  in  advance,  in  the 
nature  of  a  forehand  rent,  on  the  25th  of  March  and  the 
29th  of  September  in  each  year,  the  first  payment  to  be 
made  on  the  29th  day  of  September  then  instant ;  and  sub- 
ject also  to  the  payment  of  a  certain  royalty  on  the  ores  and 
minerals  raised  and  gotten.  And  the  defendant  thereby 
covenanted  with  the  plaintiff,  his  executors,  &c,  well  and 
truly  to  pay  and  render,  or  cause  to  be  paid  or  rendered,  to 
the  plaintiff,  his  executors,  &c.,  the  rent  and  royalty  there- 
inbefore reserved  and  made  payable,  at  the  days  and  times 
and  according  to  the  true  intent  and  meaning  of  the  and 
indentture,  without  any  deduction  or  abatement  whatever; 
and  also  to  pay  and  discharge  all  taxes,  &c,  chai^ged  or 
assessed  upon  the  demised  premises.  There  were  also 
covenants  that  the  defendant  and  Foster,  their  executors, 
&c.,  woidd,  during  the  continuance  of  the  demise,  with  six 
men  at  the  least,  search  for  lead  and  other  ores  and  minerals 
in  proper  and  likely  places,  &c,  and  would  fairly  and  eSdCr 
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tosllj  work  and  carry  on  all  the  mines  and  works  with  six  1846. 
able  and  experienced  miners  at  the  least ;  that  they  would 
not  cease  or  discontinue  such  work,  with  the  aforesaid  num- 
ber of  men,  for  the  space  of  one  month  in  any  one  year, 
unless  prevented  by  unavoidable  impediments :  and  other 
covenants,  providing  for  the  dressing  and  making  mer- 
chantable of  the  ores  gotten  as  soon  as  might  be  after  they 
were  gotten,  for  the  weighing  or  measuring  them  within  a 
certain  time,  for  the  keeping  and  regularly  casting  up  fair 
and  legible  books  of  account  of  all  ores  and  minerals  gotten 
and  sold,  and  producing  the  same  for  inspection,  &c.,  upon 
notice,  to  the  lessor  and  his  agents ;  for  the  general  repair 
of  the  demised  premises ;  for  the  fencing  off  and  securely 
inclosing  open  pits,  &c.;  for  effectually  filling  up  and 
levelling  such  pits,  &c,  as  should  from  time  to  time  become 
useless;  for  preventing  unnecessary  or  extraordinary  da- 
mage to  the  lands  through  or  under  which  the  mines,  &c., 
should  be  carried  on ;  and  for  the  non-commission  of  any 
wilful  or  voluntary  waste. — The  declaration  then  alleged 
as  a  breach  of  the  first  covenant  (for  payment  of  the  rent), 
that  after  the  making  of  the  indenture,  and  during  the 
term,  to  wit,  on  the  25th  of  March,  1845,  a  large  sum  of 
money,  to  wit,  £50  of  the  rent  aforesaid,  to  wit,  the  rent 
for  a  year  of  the  said  term,  became  due  and  still  was  in 
arrear  and  unpaid  to  the  plaintiff.  Breaches  were  also 
assigned  of  all  the  other  covenants  in  the  indenture. 

The  defendant  pleaded,  as  to  the  breach  of  covenant 
first  assigned,  that  there  was  not,  on  the  said  25th  day  of 
March,  ]  845,  or  at  any  time  since,  the  said  sum  of  £50  of 
the  said  rent,  or  any  part  thereof,  due  and  in  arrear  from 
the  defendant  and  Foster  to  the  plaintiff,  in  manner  and 
form,  &C. :  on  which  issue  was  joined. — There  were  also 
pleas  of  performance  as  to  the  other  breaches,  and  issues 
joined  thereon. 

At  the  trial,  before  fVilliams,  J.,  at  the  last  assizes  for 
the  coimty  of  Carnarvon,    the  plaintiff  clearly  proved 

ddd2 
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1846,  breaches,  in  the  years  1844  and  1845,  of  several  of  the 
covenants  set  forth  in  the  declaration ;  as  to  others  also, 
the  proof  of  performance  of  which  lay  on  the  defendant^ 
no  evidence  was  given  on  his  part.  With,  respect  to  the 
rent,  payment  was  proved  of  all  that  was  due  on  the  25th 
of  March,  1845 :  and  it  appeared  that,  on  the  19th  of  May, 
1845,  a  declaration  in  ejectment  for  the  recovery  of  the 
demised  premises  (brought  under  a  proviso  in  the  lease, 
that  for  any  breach  of  covenant  it  should  determine  and  be 
utterly  void,  and  the  lessor  should  be  at  liberty  to  re-enter), 
upon  the  several  demises  of  the  plaintiff  and  William 
Lloyd  Roberts  (a  mortgagee),  was  served  on  the  defendant 
and  Foster,  with  notice  to  appear  in  the  following  Trinity 
Term.  There  was  no  distinct  evidence  when  the  plea  and 
consent  rule  were  delivered ;  but  it  was  proved  that  on  the 
3rd  of  December,  1845,  the  defendants  obtained  a  Judge's 
order,  giving  them  liberty  to  withdraw  thdr  plea ;  once 
which  time  no  further  proceedings  had  been  taken  in  that 
action.  The  present  action  of  covenant  was  commenced 
in  January,  1846.  It  appeared  that  the  defendants  had 
not  done  anything  upon  the  demised  premises  since  July, 
1845  ;  but  it  was  not  shewn  that  any  possession  of  them 
had  been  taken  by  the  plaintiff.  It  was  thereupon  con- 
tended for  the  defendant,  that  by  the  service  of  the  declara- 
tion in  ejectment,  and  the  subsequent  proceedings  in  that 
action,  the  plaintiff  had  elected  to  consider  the  term  as 
having  then  determined,  and  to  treat  the  defendant  and 
Foster  as  trespassers; -and  that  he  could  not,  tiierefore, 
recover  in  this  action  for  the  rent  which  would  otherwise 
have  become  due  on  the  29th  of  September,  1845.  The 
learned  Judge  overruled  the  objection,  and  told  the  jury 
that  tiie  plaintiff  was  entitied,  on  the  first  issue,  to  recover 
the  sum  of  £25,  for  half  a  year's  rent  due  on  the  29th  of 
September,  1845,  and  also  directed  them  that  he  was  enti- 
tied to  a  verdict  on  several  of  the  other  breaches  (on  which 
nominal  damages  only  were  claimed).     The  jury,  however, 
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found  a  general  verdict  for  the  defendant,  saying  they  were         1846. 
of  opinion  that  there  was  no  rent  due,  and  that  there  were 
no  breaches  of  covenant 

In  Easter  Term,  Jervis  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  verdict  being  contrary  to  the 
evidence,  and  to  the  direction  of  the  learned  Judge.  .  ./ 

W.  Yardley  and  Unthank  shewed  cause  on  a  former  day 
in  these  sittings  (June  26). — The  verdict  of  the  jury,  it 
must  be  admitted,  was  contrary  to  the  direction  of  the 
learned  Judge  on  several  of  the  issues.  But  with  respect 
to  the  first  breach,  as  to  the  rent,  upon  which  alone  the 
plaintiff  claimed  substantial  damages,  the  proceedings  in  the 
action  of  ejectment  were  an  answer  to  that  claim.  The 
plaintiff,  when  he  sued  the  lessees  in  ejectment  as  for  a 
forfeiture  of  their  term,  elected  thereby  to  put  an  end  to 
the  term,  and  could  not  afterwards  treat  it  as  a  subsisting 
term,  and  the  rent  as  a  subsisting  rent.  It  is  true  there 
was  no  judgment  in  the  ejectment ;  the  plea  having  been 
withdrawn,  the  defendant  has  no  means  of  compelling 
the  lessors  W  the  plaintiff  to  proceed  to  judgment. 
[Phtt,  B. — If  they  choose  to  proceed  to  judgment  now, 
they  may  have  an  action  of  trespass  for  the  mesne  profits 
from  the  day  of  the  demise.]  Yes,  and  so  they  would  be 
recovering  this  rent  twice  over.  Birch  v.  Wright  (a)  is  an 
authority  for  the  defendant.  It  was  there  held,  that  an 
action  for  use  and  occupation  might  be  maintained  by  the 
grantee  of  an  annuity,  after  a  recovery  in  ejectment  ^^nst 
a  tenant  from  year  to  year  of  the  lands  out  of  wlmi  the 
annuity  issued,  for  all  rent  in  his  hands  at  the  time  of 
notice  by  the  grantee,  and  down  to  the  day  of  the  demise 
in  the  ejectment,  but  not  afterwards,  Ashhurst,  J.,  there 
says — "From  the  6th  of  April  of  1785  [the  day  of  the 

(a)  1  T.  R.  378. 
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1846.        demise]  to  the  time  of  recovering  in  the  action  of  goct- 
ment^  the  plaintiff  is  precluded  from  recovering  in  this  fbrm 
of  action ;  for  that  would  be  blowing  both  hot  and  oold  at 
the  same  time,  by  treating  the  possession  of  the  defendant 
as  that  of  a  trespasser,  and  that  of  a  lawful  tenant^  during 
the  same  period.'^    Littleton  says  (sect.  219)—'^  If  a  man 
grant  by  his  deed  his  rent-charge  to  another,  and  the  rent 
is  behind,  the  grantee  may  choose  whether  he  will  sue  a 
writ  of  annuity  for  this  against  the  grantor,  or  distreine 
for  the  rent  behind,  and  the  distress  detain  until  he  be 
paid.     But  he  cannot  do  or  have  both  together y  &c.     For  if 
he  recovers  by  a  writ  of  annuity,  the  land  is  discharged  of 
the  distress,"  &c     Lord  Cohct  commenting  on  these  words, 
'^  But  he  cannot  do  or  have  both  together,"  says  (Co.  Litt. 
145.  a) — **For  there  he  should  recover  one  ilung  twice, 
which  should  be  a  double  charge  to  the  grantor."     In 
Bridges  v.  Smyth  (a),  it  was  held  that  a  landlord,  having 
treated  an  occupier  of  his  land  as  a  trespasser,  by  serving  him 
with  an  ejectment,  could  not  afterwards  distrain  on  him  for 
rent,  although  the  ejectment  was  directed  against  the  claim 
of  a  third  person,  who  came  in  and  defended  as  tenant,  and 
the  occupier  was  aware  of  that  circumstance,  and  was  never 
turned  out  of  possession.     That  case  is,  therefore,  stronger 
than  the  present. 

JVelshy  {Jervia  with  him)  contrd. — ^No  doubt,  although 
the  lease  says  that  it  is  to  determine  and  be  void  for  any 
breach  of  covenant,  that  is  to  be  construed  to  mean  that  it  is 
theroBfion  voidable  at  the  option  of  the  lessor.  But  there  is 
no  conclusive  election  to  treat  the  term  as  determined  and 
void,  until  judgment  recovered  in  the  action  of  ejectment. 
The  mere  service  of  the  declaration  has  no  such  effect. 
Might  not  the  plaintiff,  notwithstanding  that,  have  waived 
the  forfeiture  by  subsequent  receipt  of  rent  ?    It  is  said 

(o)  6  Bing.  410. 
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that  he  may  still  proceed  to  judgment  in  the  ejectment,  1846. 
and  have  his  remedy  in  trespass  for  the  mesne  profits;  but 
if  he  did,  the  recovery  of  the  rent  in  this  action  would  be 
pleadable  in  bar,  pro  tanto,  to  the  action  for  the  mesne  pro- 
fits. The  authority  cited  from  Ca  Litt*  itself  shews  that 
there  is  no  conclusiye  exercise  of  this  option  until  judgment. 
Lord  Coke  there  says — '^  If  I  grant  to  another  for  life  an 
annuity  or  a  robe  at  the  feast  of  Easter,  and  both  are  be- 
hind, the  grantee  ought  to  bring  his  writ  of  annuity  in  the 
disjunctive;  for  if  he  bring  his  writ  of  annuity  for  the  one 
only,  and  recover ,  that  judgment  shall  determine  his  election 
for  ever ;  for  he  shall  never  have  a  writ  of  annuity  after- 
wards, but  a  scire  facias  upon  the  said  judgment.  Which 
reason  Fitzherbert,  in  his  Natura  Brevium,  not  observ- 
ing, held  an  opinion  to  the  contrary.  But  if  I  contract 
with  you  to  pay  you  twenty  shillings  or  a  robe  at  the  feast 
of  Easter,  after  the  feast  you  may  bring  an  action  of  debt 
for  the  one  as  for  the  other."  [AMersanf  B. — ^Lord  Cohey 
and  Fitzherbert  in  the  passage  there  referred  to  (a),  are  dis- 
tinguishing between  the  cases  when  the  thing  granted  *'  is 
of  things  annual,  and  are  to  have  continuance,'' — in  which 
the  election  remtdns  to  the  grantor,  as  well  aft^r  the  day  as 
before, — and  ''  when  the  things  are  to  be  performed  unicd 
voce,"  as  in  the  case  of  the  contract  to  pay  twenty  shillings 
or  a  robe  at  Easter.]  In  Birch  v.  Wright^  the  grantee  of 
the  annuity  had  recovered  judgment  in  the  ejectment. 
And  Bidkr,  J.,  there  says — "  In  the  present  case  the  plain- 
tiff has  not  waived  the  tort  He  has  brought  his  ejectment, 
and  obtained  jfudgmenJt  on  it,  which  is  insisting  on  the  tort, 
and  he  cannot  be  permitted  to  blow  both  hot  and  cold  at 
the  same  time."  And  again — ^'  The  ejectment  is  the  suit 
in  which  the  defendant  is  considered  as  a  trespasser;  and 
imless  the  judgment  in  ejectment  be  laid  out  of  the  case, 
the  tort  is  not  waived.     The  defendant  stands  convicted  on 

(a)  Fitz.  N.  B.,  162  G. 
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1846.        (i^  which  of  course  the  entry  was  admitted),  the  receipt  of 
rent  after  the  bringing  of  that  ejectment  was  too  late,  and 
the  lease  was  not  rendered  valid.     We  think  the  same  con- 
sequence follows  from  an  entry  admitted  by  the  conaent- 
rule ;   but  even  supposing  no  consent-rule  to  have  been 
entered  into,  we  think  that  the  bringing  of  an  ejectmoit 
for  a  forfeiture,  and  serving  it  on  the  lessee  in  poeaeeaon, 
must  be  considered  as  the  exercise  of  the  iessor^s  option  to 
determine  the  lease ;  and  the  option  must  be  exercised  once 
for  alL    Without  inquiring  whether  an  ejectment  be  a  real 
action,  the  bringing  of  which  and  the  counting  in  which 
would,  according  to  the  authority  of  Lord  Cokty  be  a  deter^ 
mination  of  an  election  between  two  remedies,  it  seems  to 
us  that  so  distinct  and  unequivocal  an  act  must,  indepen- 
dently of  any  technical  reason,  be  a  final  determination  of 
the  landlord's  option ;  for  after  such  an  act,  by  which  the 
lessor  treats  the  lessee  as  a  trespasser,  the  lessee  would  know 
tiiat  he  was  no  longer  to  consider  himself  as  holding  under 
the  lease,  and  bound  to  perform  the  covenants  contained  m 
it;  and  it  would  be  unjust  to  permit  the  landlord  again  to 
change  his  mind,  and  hold  the  tenant  responsible  for  the 
breach  of  duty,  aft«r  that  time. 

We  are  all,  therefore,  of  opinion  that  the  lease  was  deter- 
mined in  May,  1845,  and  consequentiy  the  defendant  was 
not  liable  to  pay  the  subsequent  rent,  or  damages  fi>r  any 
subsequent  breach  of  covenant.  There  is  no  reason,  there- 
fore, for  a  new  trial  as  to  the  issue  on  the  rent  being  in 
arrear. 

With  respect  to  the  remainder,  the  verdict  was  clearly 
wrong,  and  there  must  be  a  new  trial,  imless  the  defendant 
will  consent  that  a  verdict  be  entered  for  the  plaintiff  with 
nominal  damages,  subject  to  the  same  discretion  as  Mr. 
Justice  Williams  would  have  had  at  the  trial,  to  certify  to 
deprive  the  plaintiff  of  costs. 
[^  Bule  accordingly 
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1846. 

Cooke  r.  Tubneb.  j^^  26, 

X  HIS  was  a  case  sent  by  the  Vice-Chancellor  of  England  a  condition,  in 
for  the  opinion  of  thia  Court  \:S^,fi^t 

The  case  stated,  in  substance,  that  Sir  Gregory  Page  ^^J?^'*V^ 
Turner  was  duly  found  a  lunatic  in  the  year  1823,  under  or  the  testator's 
a  commission  of  lunacy.  The  inquisition  and  the  finding  miS^t,  o^hali 
thereon  were  traversed,  but  the  lunacy  was  established  J^^'^l^^the 
by  the  verdict  of  a  jury  in  1826,  and  that  the  commission  ezecaton,  to 

-_        T       1  te\M-*cy^r\r\'w\    confirm  it|  the 

was  never  superseded.     In  the  year  1841,  bir  Cx.  U.  x^.  disposition  in 
Turner  made  a  will,  duly  executed  so  as  to  pass  real  estate  deriKe  diaU 
whereby  he  gave  certain  considerable  interests  in  his  real  !^  '^^H"^;^ 

,  u  ▼alia  m  lav. 

estate  to  his  daughter,  Mrs.  Fryer,  and,  subject  thereto, 
gave  his  property  to  her  children,  and  in  default  of  issue 
to  his  collateral  relations;  and  in  the  will  was  contained 
the  following  dause: — ^'And  my  will  further  i^  that  if 
my  said  daughter,  or  her  husband,  or  any  person  or  per- 
sons in  her,  his,  their,  or  any  or  either  of  their  behalf^ 
shall  dispute  this  my  will,  or  my  competency  to  make  the 
same,  or  if  my  said  daughter  and  her  husband,  or  either 
of  them,  shall  refuse  to  confirm  this  my  will,  as  far  as  he 
or  she  lawfully  can,  when  required  by  my  executors  or 
either  of  them  so  to  do,  or  if  they  or  either  of  them,  or  any 
person  or  persons  in  the  name  or  on  behalf  of  them  or  either 
of  them,  shall  lodge  any  caveat  agdnst  proving  the  same, 
and  if  my  said  daughter  and  husband,  or  either  of  them, 
shall  refuse  or  neglect  to  withdraw  or  cause  to  be  with- 
drawn such  caveat,  fourteen  days  after  request  made  by 
my  executors  or  either  of  them  to  that  effect ;  or  if  any 
proceedings  whatsoever  shall  at  any  time  be  had  or  taken 
by  any  person  or  persons  whomsoever,  by  any  possible 
result  of  which  any  estate  or  interest  could  be  in  any  way 
attainable  by  my  said  daughter,  or  her  husband,  or  any 
person  or  persons  in  her  right,  of  larger  extent  or  value 
than  is  intended  for  her  by  this  my  will,  and  such  proceed- 
ing shall  not  be  formally  disavowed,  stayed,  or  resbted  by 
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1846.        my  said  daughter  and  her  huBband,  to  the  fiill  extent  or 
their^  her,  or  his  ability  to  do  so^  then  I  revoke  the  use  and 
disposition  hereinbefore  contained,  for  the  raising  and  psj- 
menty  during  the  life  of  my  said  daughtar,  in  manner  here- 
inbefore mentioned,  of  the  aforesaid  yearly  sum  of  jC200(X 
and  also  the  use  and  disposition  hereinbefore  contained  m 
her  favour,  in  the  event  hereinbefore  menfionecU  of  the 
rents  and  issues  and  profits  of  my  estate  her^befiire  de- 
vised, and  also  the  liberty  of  residing  in  my  said  nwutrion- 
house,  and  all  other  benefits  hereby  given  to  or  in  trost  for 
my  said  daughter,  or  derivable  by  her  under  this  my  will, 
and  in  lieu  thereof  I  devise  to  the  use  of  my  said  trustees, 
by  and  out  of  the  net  rents,  issues,  and  profits  of  my  said 
real  estate,  thenceforth,  the  yearly  sum  of  £300  only,  dur- 
ing the  natural  life  of  my  said  daughter,  by  equal  half- 
yearly  payments,  the  siud  yearly  sum  to  be  paid  into  the 
proper  hands  of  my  said  daughter,  and  not  into  the  haod^ 
of  any  other  person  or  persons  whomsoever." 

Sir  G.  O.  P.  Turner  died  in  1843,  without  having  re- 
voked or  altered  his  will,  leaving  Mrs.  Fryer  his  only  cluld 
and  heiress  at  law ;  and  she  had  no  issue.  Since  the  death  of 
Sir  G.  O.  P.  Turner,  Mrs.  Fryer  and  her  husband  have  dis- 
puted her  father's  will,  and  his  competency  to  diqx)6e  of  hid 
property,  and  have  refused  to  do  any  act  to  confirm  the  will 

The  question  submitted  for  the  opinion  of  the  Court  was, 
whether  or  not  Mrs.  Fryer  had  thereby  forfeited  the  de- 
vises in  her  favour  contained  in  the  wiU. 

The  case  was  argued  at  the  sittings  after  last  Hilaiy 
Term  (Feb.  13),  by 

Peacock  for  the  plaintifil — The  condition  annexed  to  tUs 
devise,  that  the  devisee  shall  do  nothing  to  contest  the  will, 
or  the  testator's  competency  to  make  it,  is  perfectly  yalidL 
There  is  no  authority  whatever  to  shew  that  it  is  not  In 
Cleaver  v.  Spurling  (a),  a  testator,  a  freeman  of  London, 

(a)  2  P.  Wms.  626. 
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gave  by  his  will  £35  to  his  daughter,  provided  that  if  she         1846. 
refused  to  ^ve  a  release,  or  put  the  executors  to  any  trou- 
ble, the  legacy  should  go  over  to  her  sister's  children.     The 
daughter  claimed  her  orphanage  part,  and  did  not  claim  the 
£35  legacy ;  and  this  was  held  to  be  a  forfeiture,  and  to 
vest  the  legacy  in  the  devisee  over,  the  condition  being 
good  in  law.     The  condition  in  the  present  case  does  not 
differ  in  principle  from  that.     So,  in  Simpsm  v.  Vichers  {a\ 
where  there  was  a  conditional  limitation  over,  if  the  first 
devisee  should  refuse  or  neglect  to  comply  with  the  condi- 
tion, that  within  six  months  after  the  testatrix's  death  he 
should  release  all  demands  upon  her  as  executrix  of  A. ; 
a  failure  of  this  condition,  arising  from  the  act  of  the  first 
devisee,  as  heir  at  law,  contesting  the  will,  was  held  to  vest 
the  estate  in  the  devisee  over.     No  suggestion  was  there 
made  of  any  objection  to  such  a  conditional  limitation  on 
the  ground  of  public  policy.     An  anonymous  case,  2  Mod. 
7,  is  as  follows : — *^  A  man  devises  land  to  A.,  his  heir  at 
law,  and  devises  other  land  to  B.  in  fee,  and  saith,  '  If  A. 
molest  B.  by  suit  or  otherwise,  he  shall  lose  what  is  devised 
to  him,  and  it  shall  go  to  B.'    The  devisor  dies :  A.  enters 
into  the  land  devised  to  B.,  and  claims  it     The  Court 
were  of  opinion,  that  this  entry  and  claim  is  a  sufficient 
breach  to  entitle  B.  to  the  land  of  A."    So,  a  condition 
that  the  devisee  shall  lose  the  estate  if  he  marry  without 
consent  of  a  particular  person,  is  good  and  valid :  fFUUams 
V.  Fry  (b)j  Frg  v.  Porter  (c),  Hervey  v.  Aston  (d).     Unless 
the  intention  of  the  testator  be  clearly  contrary  to  the 
policy  of  the  law,  it  is  the  duty  of  the  Courts  to  carry  it 
out     In  Boughion  v.  Boughton  («),  it  was  expressly  held, 
that  a  l^acy  to  an  heir,  upon  the  express  condition  that  he 
did  not  litigate  or  dispute  the  will,  would  put  him  to  an 


(a)  14  Ves.  341.  {d)  Willes,  83 ;  Comyns,  726 

{h)  1  Mod.  86.  1  Atk.  371. 

(c)  1  Cases  in  Chanc.  Ida  (e)  2  Yes.  sen.  12. 
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1846.  election  between  the  legacy  and  the  lands  devised  away^ 
the  will  not  being  executed  so  as  to  piss  real  estates.  In 
AcherUy  v.  Vernon  (a),  a  rent-charge  was  given  to  the  tes- 
tator's sister,  in  lieu  and  satisfaction  of  all  claim  she  nught 
have  on  his  real  or  personal  estate,  and  upon  condition  that 
she  released  all  right  and  daim  thereto  to  his  executors  and 
tru8t«» ;  and  the  dater  baTing  Uved  seTend  yea«  without 
executing  any  release,  it  was  held  that  she  was  not  entiUed 
to  the  arrears  of  the  rent-charge.  And  the  Court  said,  tihe 
release  was  a  condition  precedent;  but  if  it  were  only  a 
condition  subsequent,  it  ought  to  have  been  performed  in  a 
reasonable  time,  or  at  all  events  during  her  life.  In  Webb 
V.  Webb  {b)f  a  father  gave  his  son  £40,  upon  condition  that 
he  did  not  disturb  the  trustees ;  and  on  the  trustees'  apply- 
ing for  an  execution  of  the  trust,  the  son  was  decreed  either 
to  join  them  in  a  sale  of  the  trust  estates,  or  to  forfeit  his 
legacy.  There  is  nothing  in  the  present  condition  more 
illegal  than  in  those  which  existed  in  the  cases  cited.  What 
is  there  contrary  to  public  policy  that  a  man  should  re- 
strain his  child  fix>m  disputing  his  competency,  by  saying 
that  if  she  does  he  will  not  give  her  his  estate  ?  \_Boife,  B. — 
Suppose,  instead  of  imposing  a  negative  duty,  the  n^lect 
of  which  should  devest  the  estate,  he  had  imposed  an 
affirmative  duty,  on  condition  of  the  performance  of  whidi 
the  estate  should  vest ;  as  that  if  she  should  in  six  months 
execute  a  deed  confirming  all  the  uses  of  the  wiU,  she 
should  take : — ^why  is  that  invalid  ?  and  this  is  the  same  in 
substance;  I  see  no  difference  in  this  respect  between  con- 
ditions precedent  and  subsequent] 

Martin,  for  the  defendant — This  is  a  void  condition. 
There  is  a  dear  distinction  between  conditions  precedent 
and  subsequent,  from  the  earliest  authorities.  The  ques- 
tion here  is,  whether  a  condition  subsequent,  which  has  a 

(a)  WiUes,  153.  (h)  1  P.  Wms.  136. 
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direct  tendency  to  induce  parties  to  abstain  from  contesting  1846. 
the  will  of  insane  persons, — ^a  condition  which,  if  applied 
to  the  case  of  forgery^  has  a  direct  tendency  to  establish 
forged  wills — is  legal  and  valid.  In  the  words  of  Shep- 
pard's  Touchstone,  it  is  ''against  the  liberty  of  the  law," 
and  therefore  void.  It  is  the  policy  of  the  law  to  guard 
against  the  establishment  of  wills  made  by  persons  who 
have  been  found  lunatic  according  to  the  regular  forms  of 
law.  The  finding  of  the  jury  on  the  inquisition  of  lunacy 
is  evidence — not  conclusive  in  law,  but  so  in  practice — of 
the  incompetency  of  tiie  party,  in  a  court  of  law.  Can, 
then,  an  estate  given  to  tiie  heir  at  law  be  devested  from 
him,  if  he  inquire  into  the  incompetency  of  such  a  person? 
The  law  is  the  same  as  to  conditional  limitations,  such  as 
this,  as  it  is  with  respect  to  conditions  at  common  law. 
The  condition  against  marriage  is  only  one  instance  of  ille- 
gal conditions,  of  which  there  are  many.  The  Statute  of 
Wills  itself,  34  &  36  H.  8,  c.  6,  s.  14,  declares  that  wills 
made  by  persons  of  non-sane  memory  shall  not  be  good  or 
efiectual  in  the  law.  It  is,  therefore,  contrary  to  the  policy 
of  that  law  to  impose  a  prohibition  upon  the  heir  at  law, 
of  having  the  fact  of  the  testator's  sanity  ascertained.  It 
cannot  be  a  good  condition,  which  deprives  the  heir  at  law 
of  the  benefit  intended  for  him,  if  he  presumes  to  institute 
an  inquiry  which  the  law  supposes  right.  No  other  person 
has  authority  to  take  care  that  the  law  is  not  transgressed 
in  this  respect.  There  is  no  public  officer  who  can  do  it 
on  the  part  of  the  public.  The  cases  cited  on  the  other 
side  do  not  bear  out  the  argument  for  the  plaintiff.  Cleaver 
v.  SpurUng  was  a  mere  case  of  election ;  and  the  doctrine 
of  election  has  nothing  to  do  with  this  case.  There  is 
nothing  illegal  in  the  condition  imposed  in  the  case  of 
Simpson  v.  Vtckers,  or  in  the  anonymous  case  in  2  Mod.  7. 
Williams  v.  Fry,  Fry  v.  Porter ,  Hervey  v.  Aston,  and  Acker" 
ley  V.  Vernon,  were  cases  of  conditions  precedent  Bough* 
tan  V.  Baughtan  is  put  by  Lord  Hardwicke  entirely  as  a 
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1846.        case  of  election,  it  being  assumed  for  that  purpose  tliat  iLtf 

^^^^      devisor  was  competent  to  make  a  wilL     Webb  v.  ffebb  was 

V*  also  a  case  of  election.     The  text  writers  represent  a  coo- 

dition  of  this  nature  as  being  in  general  considered  in  tcr- 


rorem  merely.     Mr.  Williams  says  {ay^*^  A  conditiaii  ihxL 
the  legatee  shall  not  dispute  the  will  is,  in  general,  oona- 
dered  in  terrorem  merely,  and  will  not  operate  a  fbrfeitoic 
by  reason  of  the  legatee's  having  disputed  the   legacy  or 
effect  of  the  will     But  where  the  legacy  is  given  oTer  to 
another  person  in  case  of  a  breach  of  such  condition,  then 
if  the  legatee  controvert  the  will,  his  interest  will  cease  aiKl 
vest  in  the  other  legatee" — ^for  which  he  dtes  Cleaver  v. 
SpurKng*     **  If  indeed  the  l^acy,  instead  of  bdng  given 
to  a  stranger,  is  limited  over  to  the  executors  in  the  ev^it 
of  a  condition  being  broken,  such  condition  is  still  merely 
regarded  as  in  terrorem,  and  not  obligatory.     Yet  if  the 
testator  direct  the  legacy  to  fall  into  the  residue  upon  a 
breach  of  the  condition,  and  dispose  of  that  fund,  the  resi- 
duary legatee  will  be  a  particular  legatee  of  the  individual 
legacy,  and  as  such  will  be  entitled  to  it,  if  the  condition  is 
broken."    Mr.  Jarman  {b)  and  Mr.  Powell  {c)  state  the  law 
to  the  same  effect.    But  in  no  case  has  this  doctrine  yet 
been  applied  to  a  devise  of  land.     Cage  v.  Mussel  (d)  is  an 
authority  to  shew  that  where,  upon  breach  of  such  a  con- 
dition, the  legacy  is  limited  over  to  the  executors,  the  con- 
dition is  still  regarded  merely  as  in  terrorem ;  and  that  was 
the  first  case  on  the  subject     In  PoweU  v.  Morgan  {e\  and 
Morris  v.  Burroughs  (/),  agidn,  such  a  condition  is  treated 
as  merely  being  in  terrorem,  and  not  obligatoiy.    Logd  y. 
SpiUett  (g)  is  also  a  strong  authority  in  favour  of  the  same 
view ;  and  there  the  legacy  was,  as  here,  to  sink,  on  breach 
of  the  condition,  into  the  general  fund,  for  the  benefit  of 

(a)  Williams  on   Executors,  (d)  2  Yentr.  352. 
3rd  edit.  1009.  (e)  2  Vem.  90. 

(b)  Jarman  on  Wills,  836.  (/)  1  Atk.  404. 

(c)  Powell  on  Devisee,  295.  (g)  3  P.  Wms.  344. 
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the  party  entitled  to  the  inheritance.  The  only  other  1846. 
authority  relating  to  the  subject  is  that  of  Uoyd  v.  Bran- 
ton  (a),  where  the  condition,  which  was  against  marrying 
without  consent,  was  held  to  take  effect,  there  being  a  gift 
over.  These  are  all  the  authorities  on  the  point,  and  they 
appear  to  leave  the  question  open  for  decision.  Then  the 
matter  to  be  decided  is,  whether  this  is  not  an  illegal  and 
void  condition,  being  against  the  policy  and  liberty  of  the 
law.  It  is  in  some  sense  the  duty  of  an  heir  at  law  to  pre- 
vent the  will  of  a  non-sane  ancestor  from  having  effect. 
If  this  condition  be  upheld,  there  will  be  no  will  of  an 
incompetent  person  without  such  a  clause,  and  the  forgery 
of  wills  will  be  greatly  increased.  The  investigation  can 
do  no  harm :  if  the  testator  was  competent^  the  will  will 
be  established ;  if  he  was  not,  it  will  be  set  aside,  which  is 
the  policy  of  the  law.  And  it  differs  from  the  case  of  a 
condition  precedent,  in  that  here  the  estate  is  for  this  cause 
to  be  taken  out  of  the  heir  at  law,  after  it  has  already 
vested  in  him. 

Peacock,  in  reply. — All  the  cases  in  equity  on  this  sub- 
ject, relating  to  personal  legacies,  turn  on  the  point  whether 
there  was  a  gift  over  on  breach  of  the  condition.  If  there 
is,  the  condition  operates,  though  it  may  have  been  intended 
in  terrorem  only.  All  the  cases  cited,  where  such  a  condi- 
tion has  not  operated,  are  where  there  has  been  no  limitation 
over.  Then  is  it  agunst  the  policy  of  the  law  ?  If  it  be,  so 
also  would  be  a  condition  precluding  the  heir  at  law  from 
setting  up  the  incompetency  of  the  testator  to  make  a  mar- 
riage settlement,  whereby  he  provided  for  his  wife  and 
younger  children.  And  in  deciding  whether  such  condition 
is  void  as  being  against  public  policy,  the  Court  will  look 
at  the  question  as  applicable  to  all  wills,  not  with  respect 
only  to  the  reasonableness  or  unreasonableness  of  the  pro- 

(a)  dMeriy.  118. 

VOL.  XV.  BEE  M.  W. 
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1846.  visions  of  this  particular  will;  nor  will  they  take  into  con- 
sideration the  evidence  to  shew  this  particular  testator  to 
have  been^  in  fact,  non  compos.  \^Parkey  B. — No ;  the  caae 
cannot  turn  on  the  quantum  of  evidence,  or  probabilis  canaa; 
we  must  decide  it  on  the  assumption  that  he  was  in  ftct 
sane.]  Assuming  that,  what  is  there  against  public  policy 
in  his  preventing  all  his  acts  of  indiscretion  from  being 
raked  up,  in  order  to  give  his  h^  at  law  a  greater  estate? 
And  if  this  may  be  done  lawfully  by  way  of  condition 
precedent,  why  not  equally  by  condition  subsequent? 

Cur.  adv.  vnlt» 

The  judgment  of  the  Court  was  now  delivered  by 

BoLFB,  B. — This  was  a  case  sent  by  the  Vice-Chancellor 
of  England  for  the  opinion  of  this  Court,  on  the  effect  of  a 
proviso  contained  in  the  will  of  the  late  Sir  Gr^oiy  Page 
Turner.  [His  Lordship  stated  the  facts  of  the  case,  and 
continued:]  There  is  no  doubt  that,  by  disputing  the  will, 
and  refusing  to  confirm  it  when  required  so  to  do,  the 
devisee,  Mrs.  Fryer,  has  brought  herself  both  in  letter  and 
spirit  within  the  proviso,  by  which  her  interest  is  made  to 
determine ;  so  that  her  interest  is  clearly  forfeited,  unless 
the  proviso  itself  is  void ;  and  accordingly,  the  argument 
on  her  behalf  was,  that  the  proviso  is  bad,  as  being  con- 
trary to  the  policy  of  the  law.  The  ground  on  which  the 
argument  against  the  proviso  was  made  to  rest  was,  that 
every  heir  at  law  ought  to  be  lef);  at  liberty  to  contest  the 
validity  of  his  ancestor's  will,  and  that  any  restraint  ard- 
fidally  introduced  might  tend  to  set  up  the  wills  of  insane 
persons,  and  would,  in  the  language  of  the  Touchstone, 
(132),  be  '^agunst  the  liberty  of  the  law."  We  cannot, 
however,  adopt  this  reasoning.  There  appears  no  more 
reason  why  a  person  may  not  be  restrained  by  a  condition 
from  disputing  sanity,  than  from  disputing  any  other  doubt- 
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ful  question  of  fact  or  law,  on  which  the  title  of  a  devisee  1846. 
or  grantee  may  depend.  In  StapiUon  v.  Stapilttm  (a),  a 
father,  being  entitled  to  estates  for  99  years,  if  he  should 
so  long  live,  with  remainder  after  his  decease  to  his  first 
and  other  sons  successively  in  tail,  and  having  two  sons, 
concurred  with  them  in  an  arrangement  for  cutting  off  the 
entail,  and  settling  the  estates  in  equal  moieties  on  his  two 
sons.  While  the  matter  was  in  progress,  and  before  its 
final  completion,  the  eldest  son  died,  and  his  infant  child 
having  filed  a  bill  to  compel  a  completion  of  the  arrange- 
ment, the  defend^t,  the  second  son,  by  his  answer  objected, 
that  his  eldest  brother  was  in  fact  a  bastard,  and  so  he  in- 
sisted that  the  proposed  arrangement  was  not  binding ;  but 
Lord  Hardwiche  held  the  agreement  good,  and  compelled 
the  second  son  to  concur  in  all  acts  necessary  for  vesting  a 
moiety  of  the  property  in  the  plaintiff.  Now  a  proviso 
good  by  way  of  contract  must  also  be  valid  by  way  of  con- 
dition ;  and  therefore  it  seems  to  us  to  follow,  as  a  neces- 
sary corollary  from  that  case,  that  if  A.,  having  succeeded 
to  real  property  as  heir  of  his  father,  shoidd  devise  it  partly 
to  a  stranger,  and  partly  to  B.,  his  next  brother,  subject, 
as  to  the  gift  of  B.,  to  a  proviso  defeating  his  estate  in  case 
he  should  dispute  his  ( A.'s)  legitimacy,  such  a  proviso  would 
be  perfectly  good ;  and  yet  such  a  condition  would,  if  we 
were  to  adopt  the  defendant's  reasoning  in  this  case,  be 
void,  as  infringing  the  liberty  of  the  law.  It  would  pre- 
vent or  tend  to  prevent  B.  from  contesting  A.'s  legitimacy ; 
and  it  is  surely  as  much  against  the  policy  of  the  law,  that 
an  heir  should  be  disinherited  by  an  illegitimate  child,  as 
by  a  party  claiming  under  the  will  of  a  non  compos.  The 
same  principle  applies  to  the  case  of  a  proviso  restrain- 
ing a  devisee  from  litigating  some  doubtful  question  of  law. 
The  truth  is,  that  in  none  of  these  cases  is  there  any  policy 
of  the  law  on  the  one  side  or  the  other.  The  conditions 
said  to  be  void,  as  trenching  on  the  liberty  of  the  law,  are 

(a)  1  Atk.  2. 

£  £  £  ^ 
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1846.        those  which  restrain  a  party  from  doing  some  act  which  it 
is  supposed  the  state  has  or  may  have  an  interest  to  have 
done.     The  state,  from  obvious  causes,  is  interested  that  its 
subjects  should  marry ;  and  therefore  it  will  not  in  general 
allow  parties,  by  oontmct  or  by  condition  in  a  will,  to  make 
the  continuance  of  an  estate  depend  on  the  owner  not  doing 
that  which  it  is  or  may  be  the  interest  of  the  state  that  he 
should  do.     So,  the  state  is  interested  in  haying  its  subject 
embarked  in  trade  or  agriculture,  and  therefore  will  not 
allow  a  condition  defeating  an  estate,  in  case  its  owner 
should  engage  in  commerce,  or  should  plough  his  arable 
land,  or  the  like.     The  principle  on  which  such  conditions 
are  void,  is  analogous  to  that  on  which  conditions  defeating 
an  estate,  unless  the  owner  commits  a  crime,  are  void.     In 
the  latter  case,  the  condition  has  a  tendency  to  the  violation 
of  a  positive  duty ;  in  the  former,  to  prevent  the  perform- 
ance of  what  partakes  of  the  character  of  a  duty  of  imper- 
fect obligation.     But  in  the  case  of  a  condition  such  as  that 
before  us,  the  state  has  no  interest  whatever  apart  from  the 
interest  of  the  parties  themselves.     There  is  no  duty  on 
the  part  of  an  heir,  whether  of  perfect  or  imperfect  obliga- 
tion, to  contest  his  ancestor's  sanity.     It  matters  not  to  the 
state  whether  the  land  is  enjoyed  by  the  heir  or  the  devisee ; 
and  we  conceive,  therefore,  that  tiie  law  leaves  the  parties 
to  make  just  what  contracts  and  what  arrangements  they 
may  think  expedient,  as  to  the  raising  or  not  ndsing  ques- 
tions of  law  or  fact  among  one  another,  the  sole  result  of 
which  is  to  give  the  enjoyment  of  property  to  one  claimant 
rather  than  another.     The  question,  whether  this  proviso 
is  a  proviso  void  as  being  contrary  to  the  policy  of  the  law, 
may  be  well  tested  by  considering  how  the  case  would  have 
stood,  i^  instead  of  a  condition  subsequent,  it  had  been 
made,  as  in  substance  it  might  have  been  made,  a  condition 
precedent     Suppose  the  testator  had  said,  in  case  my 
daughter  and  her  husband  shall  execute  all  deeds  necessary 
for  settling  my  estates  in  manner  hereinafter  mentioned, 
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tlien  I  give  her,  &c.,  surely  there  would  be  no  doubt  of  the  1846. 
validity  of  such  a  condition,  as  a  condition  precedent ;  and 
if  so,  it  must  be  good  as  a  condition  subsequent :  for  where 
a  condition  is  bad  on  grounds  of  public  policy,  it  must  obvi- 
ously be  bad  whether  it  be  precedent  or  subsequent.  The 
law  will  no  more  allow  anything  contrary  to  public  policy 
to  be  made  the  means  whereby  a  party  shall  entitle  himself 
to  an  estate,  than  whereby  he  shall  be  made  to  lose  that  of 
which  he  is  already  in  possession. 

On  these  grounds,  thinking  there  is  no  question  of  pub- 
lic policy  involved,  and  considering  that  the  law  leaves  it 
to  the  parties  interested  in  property,  and  to  them  alone,  to 
decide  for  themselves  what  questions  of  law  or  of  fact  they 
shall  insist  on  or  abandon,  we  have  come  to  the  conclusion 
that  this  proviso  is  good,  and  we  shall  certify  accordingly  to 
the  Lord  Chancellor. 

Certificate  accordingly. 


Grant  v.  MADi>ox(a). 

Assumpsit.    The  first  coimt  of  the  declaration  stated.  By  a  written 
that  the  plaintiff,  before  and  at  the  time  of  the  making  of  SSnSff  amwd 
the  promises,  &c,  followed  and  exercised,  and  still  follows  *?  perform  at 

,  ,  .    .  .  the  defendant's 

and  exercises,  the  business  and  profession  of  an  operative  per-  theatre,  and 
former,  public  singer,  and  actress,  and  the  defendant  then  agreed  to  en- 
was,  and  still  is,  the  lessee  and  manager  of  a  certun  theatre  SJJ^***^/ 
or  play-house,  called  the  Princess's  Theatre;  and  there-  and  pay  her  a 

.  .  .  .  ,^         salary  of  ifS, 

upon,  to  wit)  on  &c,  in  consideration  that  the  plaintiff,  at  £6,  and  £7 

per  week  in 
those  years 
respectively: — Held,  that  parol  evidence  was  admissible  to  shew  that,  according  to  the  uniform 
usage  of  the  theatrical  profession,  the  plaintiff  was  to  be  paid  only  during  the  theatrical  eeaton 
— i.  e.  during  the  time  when  the  theatre  was  open  for  performance — in  each  of  those  years. 

Where  a  contract  is  contained  in  letters,  it  is  sufficient  if  one  of  the  letters  bear  a  1/.  ISi. 
stamp,  although,  on  the  part  of  one  of  the  contracting  parties,  the  letters  are  written  and 
signed  by  an  agent. 

(a)  Decided  in  Trinity  Term  (May  26). 
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1846.        the  request  of  the  defendant,  would  euter  into  an  eiigage- 
ment  with  the  defendant  to  act  and  perform  at  the  said 
theatre  for.  the  space  of  three  years  then  next  fbllowin^, 
upon  the  following  amongst  other  termd  [stating  themj; 
he  the  defendant  then  promised  the  plaintiff  that  he  would 
pay  to  the  plaintiff  £5  for  each  week  of  the  first  of  the  aaid 
three  years,  £6  for  each  week  of  the  second  of  the  said 
three  years,  and  £7  for  each  week  of  the  third  of  the  said 
three  years.     The  declaration  then  averred  mutual  pro- 
mises, and  that  the  plaintiff  entered  upon  her  said  engage- 
ment, and  performed  such  parts  as  she  was  bound  thereby 
to  perform,  &c. ;  and  although,  at  the  time  of  the  com- 
mencement of  this  suit,  the  first  year  of  the  said  engage- 
ment, and  part  of  the  second  year,  to  wit,  nine  months  and 
three  weeks  thereof,  had  elapsed,  yet  the  defendant  has 
dieregarded  his  promise  in  this,  to  wit,  that  he  has  lefosed 
and  still  refuses  to  pay  to  the  plaintiff  her  said  salary  for 
the  space  of  twelve  weeks  of  the  said  first  year,  amounting, 
to  wit,  to  the  siun  of  £60,  and  has  also  refused  to  pay  to 
the  plaintiff  her  said  salary  for  the  space  of  nine  weeks  of 
the  said  part  of  the  said  second  year,  amounting,  to  wit, 
to  the  sum  of  £54,  and  the  said  arrears  of  salary  still  re- 
main and  are  wholly  unpaid  to  the  plaintiffl     There  were 
also  counts  for  work  and  labour,  and  on  an  account  stated. 
Pleas :  first,  non  assumpsit ;  secondly,  as  to  so  much  of 
the  first  count  as  relates  to  the  non-payment  of  the  plain- 
tiff's salary  for  eight  weeks  of  the  aaid  nine  weeks  of  the 
said  part  of  the  said  second  year  in  the  fiist  count  men- 
tioned, that  at  the  time  of  the  conunencement  of  this  suit 
the  said  space  of  eight  weeks  had  not,  nor  had  any  part 
thereof,  elapsed,  in  manner  and  form  &c ;  thirdly,  to  tbe 
first  count,  except  as  to  £6,  parcel  of  the  sum  of  £54 
therein  mentioned,  payment  before  action  brought ;  fourth- 
ly, as  to  the  £6,  payment  into  Court,  which  the  plaintiff 
accepted  and  took  out  of  Court  in  satisfaction  of  that 
amount 
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At  the  trial,  before  Pollock,  C.  B.,  at  the  sittings  ia 
Middlesex  afler  last  Hiliury  Term,  the  plaintiff,  in  order 
to  prove  the  contract  stated  in  the  declaration,  put  in  evi- 
dence a  correqK>ndence  between  Mr,  James  Grrant,  the  plain- 
tiff's father,  and  the  defendant,  of  which  the  material  part 
was  contained  in  the  following  letters  (a): — 


1846. 


^^  45,  Duke-«treet,  Sheffield-moor,  Sheffield, 

19th  Jan.  164^. 
"  My  dear  Sir, — I  received  your  letter  of  the  17th  only 
this  morning,  aad  though  the  delay  of  your  reply  was  but 
a  day,  yet  it  has  created  much  difficulty  in  the  way  of 
FTH^lfing  arrangements,  so  as  to  meet  anything  like  your 
wishes,  as  to  the  time  you  wish  Miss  Grant  to  be  in  Lon* 


(a)  A  former  action  had  been 
brought  by  the  plaintiff  against 
the  defendant,  to  recover  the 
sum  of  £24,  for  four  weeks' 
salary,  ending  in  December 
1845.  The  declaration  set  forth 
the  special  contract,  as  in  the 
present  case ;  to  which  the  de- 
fendant pleaded  non  assumpsit 
only.  This  action  was  tried  at 
the  Middlesex  sittings  in  Hilary 
Term  1846,  before  Aldersony  B. 
The  plaintiff,  in  order  to  prove 
the  contract,  tendered  in  evidence 
the  above  and  earlier  letters  be- 
tween the  plaintiff's  father  and 
the  defendant.  One  of  them  bore 
a  1^.  15«.  stamp.  It  was  objected 
for  the  defendant,  that  each  of 
them  ought  to  have  been  im- 
pressed with  a  £1  agreement 
stamp.  The  learned  judge  over- 
ruled the  objection,  but  gave 
leave  to  move  to  enter  a  non- 
suit upon  it,  and  the  plaintiff 
obtained  a  verdict  for  the  amount 
elaimed.     A  motion  was  made 


accordingly  {Jan.  26, 1846),  and 
it  was  argued  that  the  proviso  in 
the  Stamp  Act,  55  Greo.  3,  c.  184, 
sched.  part  1,  tit*  ^Agreement,'* 
which  provides  that  '*  where  di- 
vers letters  shall  be  offered  in 
evidence  to  prove  any  agreement 
between  the  parties  icho  shall  have 
written  such  letters,  it  shall  be 
sufficient  if  any  one  of  such  let- 
ters shall  be  stamped  with  a  duty 
of  1/.  15s,y*  &c.,  did  not  apply, 
because  here  the  letters  forming 
the  contract  were  not  written  by 
the  plaintiff  herself,  but  by  her 
father.  Bjyde  v.  Johnsm,  2  Bing. 
N.  C.  776,  and  Hubert  v.  M&reau^ 
2  C.  &  P.  528,  were  cited.  The 
Court,  {PoUoci,  C.  B.,  Aldersan, 
B.,  and  Platty  B.),  however,  were 
clear  that  the  proviso  applied  to 
a  writing  by  the  parties  them- 
selves, or  by  their  agents ;  if  it 
were  not  so,  every  partner  in  a 
firm  must  concur  in  the  writing 
of  every  letter; — and  the  rule 
was  refused. 
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1846.  doiL  Taking  both  your  letters  together,  the  engagement 
which  you  propose  would  be,  as  to  time,  three  years^  at  a 
salary  of  five,  six,  and  seven  pounds  per  week  in  those  yean 
respectivelyj  being  an  advance  of  £l  per  week  on  each  of 
the  two  last."  [The  letter  went  on  to  state  particu- 
lars as  to  the  characters  the  plaintiff  was  to  perform,  the 
dresses  she  was  to  provide,  &c.  It  then  proceeded:] — 
*'  She  sees  no  objection,  and  has  none  in  so  concluding  the 
engagement  with  you,  provided  she  is  not  required  to  open 
sooner  than  Saturday,  the  3rd  of  February,  and  that  she 
receives  your  answer  to  that  effect  without  the  loss  of  a 
post,  as  the  arrangement  of  her  benefit  here  will  depend  on 
that;  and  even  so,  she  will  have  to  make  great  sacrifices, 
you  having  already  lost  a  day  in  a  matter  apparently  so 
urgent  has  been  a  great  drawback;  and  if  another  day 
should  be  so  lost,  it  may  produce  difficulties  that  may  not 
be  so  easily  obviated  as  even  at  present.  Miss  Grant 
writes  by  this  post  to  Mr.  Wood,  directed  to  the  theatre. 
Please  call  on  him  at  once,  should  you  find  such  neoessaiy 
to  enable  you  to  write  your  answer  to  me  to-morrow,  so 
that  I  may  receive  it  on  Saturday. 

'*  I  remain  your  very  obedient  servant, 

"  James  Gkant.* 

''  Princess's  Theatre,  Jan.  20,  1844. 
'*  My  dear  Sir, — ^In  answer  to  your  letter  of  yesterday, 
I  accept  Miss  Grant's  services  on  the  terms  mentioned,  and 
I  expect  Miss  Grant  to  be  here  and  ready  to  perform  on 
Monday,  the  6th  of  February.     ♦    ♦     •    ♦    ♦ 

"  Yours  truly, 

**  J.  M.  Maddox." 

The  plaintiff's  counsel  contended,  that  the  contract  esta- 
blished by  these  letters  was  a  contract  for  the  plaintiff  to 
perform,  if  required,  and  to  receive  a  salary  for,  every  week 
of  the  whole  of  each  of  the  three  years.     On  the  part  of 


TRINITY  VACATION,  9  VICT.  741 

the  defendant,  evidence  was  tendered  to  shew  that,  accord-         1846. 
ing  to  the  understanding  and  custom  of  the  theatrical  pro- 
fession, under  an  engagement  to  perform  for  one  or  more 
years,  actors  were  never  paid  during  the  time  of  vacation, 
when  the  theatre  was  closed,  but  only  during  what  was 
called  the  theatrical  season;  according  to  which  view  of  the 
case,  the  special  contract  alleged  in  the  declaration  was  not 
proved.    The  reception  of  this  evidence  was  objected  to  by 
the  pbdntiff's  counsel,  on  the  ground  that  it  went  to  ex- 
plain and  vary  the  unambiguous  written  contract  between 
the  parties.     The  Lord  Chief  Baron,  however,  received  the 
evidence,  and  in  summing  up,  told  the  jury,  that  the  ques- 
tion for  them  to  decide  was,  whether  the  contract  was  to 
perform  and  be  paid  throughout  the  three  *years,  or  only 
during  the  theatrical  season  in  three  years,  and  that  in  the 
latter  case  the  defendant  was  entitled  to  a  verdict      The 
jury  found  their  verdict  for  the  defendant. 

In  last  Easter  Term,  Martin  obtained  a  rule  for  a  new 
trial,  on  tiie  ground  that  the  above  evidence  had  been  im- 
properly  receiTed. 

Mcntagu  Chambers  (mth  whom  was  TTwinas)  now 
shewed  cause. — The  evidence  objected  to  was  clearly  re- 
ceivable, and  being  received,  proved  a  contract  different 
fiom  that  set  forth  in  the  declaration.  This  was  a  theatrical 
contract,  made  with  reference  to  the  known  usages  of  the 
theatrical  profession,  and  to  be  construed,  therefore,  by 
evidence  of  those  usages.  Many  authorities  have  clearly 
established,  that  whenever  a  written  contract  is  made  with 
reference  to  the  custom  of  a  particular  district,  or  the 
usage  of  a  particular  trade  or  profession,  evidence  of  that 
usage  or  custom  is  receivable,  not  to  vary  or  contradict  the 
written  contract,  but  to  shew  what  the  contract  is, — the 
usage  or  custom  being  a  part  of  it.  Thus,  commercial 
men  were  allowed,  by  Lord  Kenyan,  to  be  called  to  shew 
that  when,  in  a  merchant's  letter,  it  was  said  that  a  ship 
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1846.        would  sail  from  a  foreign  port  "  in  the  month  of  October/ 
it  was  generally  understood  that  she  would  not  sail  befan^ 
the  25th  of  that  month :   Chaurand  y.  Angerstem{d).    So» 
a  clause  in  a  bill  of  lading,  th^t  the  cargo  shall  be  takoi 
up  in  a  certain  number  of  day  s,  or  to  pay  demurrage,  may 
be  shewn  by  parol  evidence  to  mean  working  days,  not 
running  days:    Cochran  y.  Betberg{b).     So,   where,  in  a 
lease  of  a  rabbit-warren,  the  lessee  coyenanted  to  have  ten 
thousand  rabbits  on  the  warren,  the  lessor  paying  a  oertaiB 
sum  per  thousand  for  them,  parol  evidence  was  held  ad- 
missible to  shew  that,  by  the  custom  of  the  country  where 
the  lease  was  made,  a  thousand  rabbits  meant  twelve  kttM^ 
dred:    Smith  v.    Wilson  (c).      In  Hutton  v»    Warren  (d), 
Parke,  B.,  thus  states  the  principle  on  which  such  eyiden<% 
is  admitted: — ^^It  has  long  been  settled,  that,  in  com- 
mercial  transactions,    extrinsic  evidence  of  custom  and 
usage  is  admissible  to  annex  incidents  to  written  oonfaracts^ 
in  matters  with  respect  to  which  they  are  dlent.     The 
same  rule  has  also  been  applied  to  contracts  in  other  trans- 
actions of  life,  in  which  known  usages  have  been  established 
and  prevailed ;  and  this  has  been  done  upon  the  principle 
of  presumption  that,  in  such  transactions,  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  contract 
by  which  they  intended  to  be  bound,  but  a  contract  with 
reference  to  those  known  usages."    But  the  case  of  Regina 
v.  The  Inhabitants  of  Stohe^upon- Trent  {e)  is  expressly  in 
point.     There  a  workman  was  hired  for  a  year  to  serve  in 
the  trade  of  china  manufacturers,  by  a  written  agreement, 
which  was  altogether  silent  as  to  any  pieriod  of  absence  to 
be  allowed  to  the  workman;  and  it  was  held  that  parol 
evidence  was  admissible  to  shew  that  it  was  the  custom  of 
that  trade  for  the  workmen  to  take  certain  holidays,  and 


(a)  Peake'8  N.  P.  C.  43.  (d)  1  M.  &  W.  475. 

{b)  3  £sp.  121.  (e)  5  Q.  B.  303. 

(c)  3  B.  &  Aid.  728. 
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to  absent  themselves  on  sach  occasions  from  their  work        1846. 
^thout  the  master's  permisaioiL — The  Court  then  called  on 

Martin  and  Peacock,  in  support  of  the  rule. — The  evi- 
dence objected  to  was  not  receivable,  and  there  was,  there- 
fore, no  variance.     The  true  rule  is,  that  if  parties  enter 
into  a  written  contract, — especially  where  it  must  be  in 
writing,  or  else  ia  void, — the  writing  alone  speaks;  with 
two  exceptions :   first  (which  indeed  is  hardly  an  excep- 
tion), where  the  language  used  in  the  contract  has  by  usage 
acquired  a  particular  known  meaning — e.  g.  a  ^*  Welsh  rab- 
bit;" secondly,  the  exception  introduced  by  the  case  of 
W%gle$woTtk  V.  DaJUion  (a),  by  which  the  custom  of  the 
country  as  to  agricultural  matters  is  imported  into  agri- 
cultural leases,  where  it  is  not  directly  excluded  by  the 
terms  of  them.    But  this  case  does  not  fall  within  either 
of  those  exceptions.     There  is  no  ambiguity  in  this  con- 
tract; but  if  there  is,  the  result  is  not  to  let  in  parol  evi- 
dence to  explain  it,  but  to  render  it  void.     \_AIders(nh  B. — 
Where  the  meaning  of  the  loards  used  is  dear,  but  the  can- 
tract  is  ambiguous,  it  is  void ;  but  you  may  explain  the 
meaning  of  the  wards  used  by  evidence.]     There  is  nothing 
unreasonable  in  the  plaintiff's  being  paid  all  the  year  round. 
Why  might  not  the  parties  contract  so  as  to  give  her  a 
livelihood  for  the  whole  year?    If  they  intended  to  re- 
strain the  agreement  to  what  is  called  the  theatrical  season, 
they  should  have  expressly  so  stipulated,  as  in  Kembk  v. 
Farren  (A),  where  the  agreement  was  to  pay  the  defendant 
a  certain  sum  **  for  every  night  on  which  the  theatre  should 
be  open  during  the  ensuing  four  seasons."   Suppose  the  de- 
fendant chose  to  open  his  theatre  only  for  a  fortnight  in  the 
year,  is  he  discharged  by  paying  the  plaintiff  for  that  fort- 
night only?    Kthe  Court  give  its  proper  meaning  to  the 
word  '^  week "  in  this  contract,  why  not  also  to  the  word 

(a)  Doug.  201.  (b)  6  Bing.  141. 
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1846.        *'  year  ?^    Why  should  not  both  have  their  natural  inter- 
pretation?   With  respect  to  the  cases  dted  on  the  other 
side,  that  of  Chaurand  y.  Angerstein  has  no  bearing  on  the 
present  point.     The  question  there  was  on  the  snfficiencT 
of  a  representaion  to  the  insurers,  not  on  the  meaning  of  tLe 
contract.    The  case  of  Cochran  v.  Re&erg  is  thus  remaukec 
upon  in  Abbott  on  Shipping(a): — ^"  The  word  ^days,'  used 
alone  in  a  clause  of  demurrage  for  unhiding  in  the  river 
Thames,  is  said  to  be  understood  of  working  days  onlj,  and 
not  to  comprehend   Sundays   or  holidays,   by  the  usage 
among  merchants  in  London ;  but  it  is  much  better  to  men- 
tion vwrking  or  runmng  days  expressly,  according  to  the  in- 
tention of  tiie  parties.''     Smith  v.  WUs&n  no  doubt  gives  the 
true  rule,  (for  which  Parke,  J.,  there  refers  to  Staride  on 
Evidence, YoL  3,  p.  1033),  that»  ''where  terms  are  used  which 
are  known  and  understood  by  a  particular  ckss  of  persons  in 
a  certain  special  and  peculiar  sense,  evidence  to  that  effect  is 
admissible,  for  the  purpose  of  applying  the  instrument  to 
its  proper  subject-matter;  and  the  case  seems  to  fall  within 
the  same  consideration  as  if  the  parties,  in  framing  their 
contract,  had  made  use  of  a  foreign  hmguage,  which  the 
Courts  are  not  bound  to  understand."    HuUon  v.   fFar- 
ren  and   Regina  v.  Stoke^upon^JVent  fall  within  the  same 
class — where  a  customary  incident  is  annexed  to  the  con- 
tract.    Here  the  contract  is  at  a  certain  rate  per  week  for 
three  years.     The  term  *^per  week"  imports  each  and 
every  week.    And  why  is  the  word  "  year  "  to  be  cut  down 
to  mean  a  season  which  may  be  much  less  than  a  year? 
It  is  in  trutii  altering  an  absolute  contract  into  a  condi- 
tional one — namely,  tiiat  the  plaintiff  shall  be  paid  for  each 
and  every  week  of  the  year,  provided  the  theatre  be  open 
during  that  time.     No  such  tlung  is  known  to  the  law  as  a 
"  theatrical  season; "  it  depends  upon  the  pleasure  of  each 
individual    manager.      To  avoid   being   dependent  upon 

(a)  8th  edit.  264. 
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tliat,  the  plaintiff  stipulates  expressly  that  she  shall  be         1846. 
entitled  to  salary  for  the  year. 

Alderson,  B. — ^I  am  of  opinion  that  the  evidence  was 
properly  admitted,  and  the  question  properly  left  to  the  jury, 
and  therefore  that  this  rule  ought  to  be  discharged.  It  is 
perfectly  true  that  you  have  no  right  to  qualify  or  alter  the 
effect  of  a  written  contract  by  parol  evidence;  but  it  is  per- 
fectly competent  to  you  to  qualify  or  alter  by  parol  evidence 
the  meaning  of  the  words  which  apparently  form  the  writ- 
ten contract,  and  to  insert  the  true  words  which  the  parties 
intended  to  use.  That  is  not  to  alter  the  contract,  but  to 
shew  what  the  contract  is.  Wherever  the  words  used  have, 
by  usage  or  local  custom,  a  peculiar  meaning,  that  mean- 
ing may  be  shewn  by  parol  evidence.  Here  the  contract  is, 
that  the  plaintiff  is  to  be  paid,  for  three  yearsy  a  salary  of 
£5,  £6,  and  £7  per  week  in  those  years.  That  means, 
according  to  the  evidence  and  the  finding  of  the  jury,  that 
she  is  to  be  paid  so  much  per  week  during  every  week  that 
the  theatre  is  open  in  those  years. 

SoLFE,  B. — I  am  of  the  same  opinion.  There  has  not 
been  in  this  case  any  infringement  of  the  rule  that  parol 
evidence  cannot  be  received  to  alter  a  written  contract;  for 
here  the  evidence  was  admitted  only  for  the  purpose  of 
explaining  the  meaning  of  the  words  used  in  the  contract. 
It  is  clear  that  this  may  be  done  with  respect  to  foreign 
words  or  scientific  expressions;  and  I  think  the  same  is  true 
of  a  case  where  the  words  of  the  contract  have  reference 
to  a  particular  profession.  I  wish,  however,  to  guard  myself 
against  being  supposed  to  say,  that  where  a  certain  usage 
existe,  and  the  parties  have  put  the  terms  of  their  agreement 
into  writing,  they  can  say  that  the  agreement  is  to  receive 
a  different  construction,  because  it  is  contrary  to  the  usage. 
No  such  question  arises  in  the  present  case. 
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PlatTj  B. — The  only  question  in  this  case  is,  what 
the  contract  which  the  parties  entered  into.  The  parol 
evidence  amounted  to  nothing  more  nor  less  than  transku- 
ing  the  contract. 


Pollock,  C.  B.,  concurred. 

The  Court,  however,  on  the  application  of  the  plaintiflTs 
counsel,  allowed  the  rule  to  be  made  absolute  to  enter  a 
nonsuit,  instead  of  a  verdict  for  the  defendant 

Bule  aooonfingly. 


Laurie  and  Another  v.  Douglas  and  Others  (a). 

A  Tenel  laden    L/ASE. — The  declaration  stated,  that  heretofore,  and  be- 

rived mthcport  ^^^  ^^'^  ***  ^^  ^™®  ^^  ^^  making  of  the  promises  by  the 

of  London,  and  defendants  thereinafter  mentioned,  and  before  the  corn- 
was  taken  into 

the  Commercial  mcncement  of  this  suit,  to  wit,  on  the  20th  day  of  May, 

Dock  to  dia-  iii»i  /»  •!•  i 

charge  her  car-  1845,  the  defendants  were  owners  of  a  certam  ship  or  vessel 
purp^^a^ai  ^^®<^  *^^  Zcalous,  then  lying  and  being  in  the  port  of 
fastened  by  tac-  Quebec,  in  Canada,  and  bound  from  thence  to  London; 

kle,  on  the  one 

side  to  a  loaded  and  thereupon  the  plaintiffs,  at  the  request  of  the  defend- 

outeideh^fand  ^Jit^  then  causcd  to  be  shipped  and  loaded  in  and  upon  the 

a'bwireK*'^***  said  ship  divers  goods  and  merchandizes,  to  witj  53  barrela 

betweenherand  of  potash  and  6  barrels  of  pearlash,  then  in  irood  order  and 

thewharf.  The         *^  .  .  *^  .       ® 

crew  were  dis*  well  conditioned,  of  great  value,  to  wit,  of  the  value  of 
themate,^an?  £^00,  to  be  taken  care  of  and  safely  and  securely  carried 
lumpen  were     ^^d  couveved  by  the  defendants  in  and  on  board  the  said 

being  employed  *'  "^ 

in  unloacUng 

her,  when  &e  tackle  broke  whereby  she  was  fastened  to  the  lighter,  and  in  consequence  she 

canted  over,  water  got  in  through  her  ports,  and  the  goods  s^  on  board  were  damaged : — 

Held,  that  this  was  a  loss  within  the  exception  in  the  bill  of  lading,  of  '*  all  and  erery  the 

dangers  and  accidents  of  the  seas  and  namgatUm,** 

Held,  also  (in  an  action  by  the  freighters  against  the  shipowners  to  recorer  damages  for  this 
loss),  that  the  jury  were  properly  directed,  "  Uiat  the  owners  were  only  bound  to  take  the  same 
care  of  the  goods  as  a  person  would  of  his  own  goods,  that  is,  an  ordinary  and  reasonable  care." 

(a)  Decided  in  Trinity  Term  {June  12). 
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ship,  from  Quebec  aforesaid  to  London  aforesaid,  and  at        1846. 
Liondon  aforesaid,  in  the  like  good  order  and  well  condi-       lauriT 
tioned,  to  be  delivered  to  the  plaintiffs,  all  and  every  the     _    ^^ 

'^  /%     1  Douglas. 

dangers  and  acddenU  of  the  seas  and  naviffation  of  whatso- 
ever kind  or  nature  excepted ;  and  in  consideration  of  the 
premises,  and  of  certaip  freight  and  reward  to  be  therefore 
paid  to  the  defendants  by  the  plaintiffs,  they  the  plaintiffs 
then,  to  wit,  on  the  day  and  year  aforesud,  promised  the 
plaintiffs  to  take  due  and  proper  care  of,  and  safely  and 
securely  to  carry,  convey,  and  deliyer  the  goods  and  mer- 
chandizes aforesaid,  in  manner  aforesaid,  except  as  afore- 
sidd.  Averment,  that  the  defendants  then  had  and  re- 
ceived the  said  goods  and  merchandizes,  to  be  taken  care 
of,  carried,  conveyed,  and  delivered  as  aforesiud,  and  that 
a  reasonable  time  for  the  conveying  and  delivering  of  the 
same  had  elapsed  before  the  commencement  of  this  suit, 
and  that  the  defendants  were  not  prevented  from  carrying, 
conveying,  and  delivering  the  said  goods  and  merchandizes 
as  aforesaid,  by  any  danger  or  accident  of  the  sea&  or  navi- 
gation, of  whatsoever  nature  or  kind ;  yet  the  plaintiffs  say, 
that  the  defendants  disregarded  their  said  promise,  and  did 
not  nor  would  take  due  and  proper  care  of  the  said  goods 
and  merchandizes  as  aforesaid,  or  safely  and  securely  carry, 
convey,  and  deliver  the  same  in  manner  aforesaid,  but 
therein  wholly  failed  and  made  default,  in  this  wise,  to  wit, 
that  though  they  did  deliver  to  the  plaintifis  the  said  bar- 
rels of  potash  and  pearlash,  in  pretended  performance  of 
their  said  promise,  yet  the  said  goods  and  merchandizes 
were,  by  and  through  the  default,  n^lect,  and  improper 
conduct  of  the  defendants,  their  mariners  and  servants, 
and  for  want  of  the  due  and  proper  care  and  diligence  of 
the  defendants,  and  their  mariners  and  servants,  in  that 
behalf,  greatly  spoiled,  injured,  lessened,  diminished,  and 
deteriorated  in  quality,  quantify,  and  value. 

The  defendants  pleaded,  first,  as  to  so  much  of  the  al- 
leged breach  of  promise  as  relates  to  the  not  taking  due 
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1846.        and  proper  care  of  the  said  goods  and  merchandizes,  and 
Laubis       ^^^  safely  and  securely  carrying  and  conveying  the  Bame 
^'  from  Quebec  to  London,  that  they  did  take  due  and  praper 

care  of  the  said  goods  and  merchandizes,  and  did  safely  and 
securely  carry  and  convey  the  same  from  Quebec  to  lion- 
don,  according  to  their  promise  ii^  that  behalf;  and,  se- 
condly, as  to  so  much  of  the  alleged  breach  of  promise  as 
relates  to  the  not  delivering  the  sud  goods   and   mer- 
chandizes to  the  plaintiffs  at  London,  in  good  order  and 
well  conditioned,  that  they  were  prevented  firom  delivenng 
the  same  in  good  order  and  well  conditioned  by  the  dan- 
gers and  accidents  of  navigation,  to  wit,  by  the  force  of  the 
wind  causing  the  said  vessel  to  upset  and  be  overturned, 
and  the  said  goods  and  merchandizes  to  be  thereby  wet- 
ted, damaged,  spoiled,  and  deteriorated  in  value. — Issues 
thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  nttings  in  Lon- 
don after  last  Hilary  Term,  the  following  facts  appeared  in 
evidence. 

Li  May  1845,  the  ship  Zealous,  of  which  the  defendants 
were  owners,  loaded  at  Quebec  a  general  cai^o  for  London, 
consisting  almost  entirely  of  timber,  with  the  exception  of 
the  53  barrels  of  ]X)tash  and  6  barrels  of  pearlash  bdonging 
to  the  plaintiff,  which  formed  the  subject  of  this  action. 
The  bill  of  lading  was  dated  20th  of  May,  1845,  and  was 
as  follows : — 

''  Shipped  in  good  order  and  well  conditioned,  by  A. 
Laurie  &  Co.,  of  Quebec,  in  and  upon  the  good  ship 
called  the  Zealous,  whereof  Wade  is  master  for  this  pre- 
sent voyage,  and  now  lying  in  the  port  of  Quebec,  and 
boimd  for  London : 

Fifty-three  barrels  of  potash 
Six  ditto    of  pearlash 

being  marked  and  numbered  as  per  margin,  and  are  to  be 
delivered  in  good  order  and  well  conditioned  at  the  afore- 
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said  port  of  London^  (all  and  every  the  dangers  and  acci-  ^846. 
dents  of  the  seas  and  navigation,  of  whatsoever  nature  or 
kind,  excepted),  unto  Messrs.  James  Laurie  &  Co.,  of 
Ghisgow,  or  to  their  assigns,  he  or  they  paying  freight  for 
the  said  goods,  at  the  rate  of  £30  sterling  per  ton,  &a  In 
witness,"  &c. 

The  vessel  arrived  in  the  port  of  London,  and  was  re- 
ported at  the  Custom  House,  on  the  1st  of  July,  1845. 
She  was  taken  into  the  Commercial  Dock  to  discharge  her 
cargo  of  timber,  and  was  fastened  by  means  of  a  "  luff 
tackle  block  "  from  her  mast-head  to  a  loaded  lighter  lying 
outside  her,  and  from  the  timber  to  a  barge  lying  inside, 
between  her  and  the  wharf.  On  the  4th  of  July  she  began 
discharging  her  cargo,  and  continued  doing  so  until  the  9th; 
when,  about  6  p.  m.,  as  some  lath-wood  was  being  de- 
livered through  the  raft-port  into  a  barge,  the  hook  of  the 
tackle  by  which  the  vessel  was  fiistened  to  the  outside 
lighter  broke,  and  she  suddenly  canted  over,  and  the  rafl- 
port  and  other  ports  being  open,  the  water  got  in,  and  she 
remained  under  water  for  two  days;  the  consequence  of 
which  was,  that  the  plaintiff's  potash  and  pearlash,  which 
were  in  the  hold,  were  much  damaged.  At  this  time  the 
vessel  was  under  the  chaise  of  the  mate,  the  captain  being 
absent  from  the  docks.  The  rest  of  the  crew  had  been  dis- 
charged, and  lumpers  were  employed  in  unloading  the 
cargo. 

Upon  these  facts,  the  Lord  Chief  Baron  lefl  it  to  the 
jury  to  say,  first,  whether  the  injury  arose  from  the  perils 
of  the  seas  in  the  course  of  the  navigation ;  and  secondly, 
whether  the  defendants,  by  their  servants,  took  due  and 
proper  care  of  the  goods ;  saying  that  they  were  only  bound 
to  take  the  same  care  as  a  person  would  take  of  his  own 
goods,  that  is,  an  ordinary  and  reasonable  care.  The  jury 
found,  that  the  accident  arose  from  perils  of  navigation, 
and  that  due  and  ordinary  care  was  exercised :  and  the  ver- 

VOL.  XV.  F  F  F  M.  W. 
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1846.        diet  was  thereupon  entered  for  the  defendants,  leave  being 
Laurib       reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them 
Douglas,     with  £230  damages. 

In  Easter  Term,  Jervis  obtained  a  role  nisi  accordingl  j, 
or  for  a  new  trial ;  agunst  which,  in  the  present  Term 
(May  28), 


Crowder    and   Hugh    HUl    shewed    caose. — With 
spect  to  the  issue  upon  the  first  plea,  which  raises  the 
question  whether  there  was  due  care  in  the  carriage  of  the 
goods  from  Quebec  to  London,  it  is  dear  that  the  defend- 
ants were  entitled  to  the  verdict,  no  evidence  whatever 
being  given  of  any  want  of  due  and  proper  care  in  the 
carrying  of  the  goods  to  London ;   and  the  only  question 
on  the  other  issue  was,  whether  the  injury,  whereby  the 
defendants  were  prevented  from  delivering  the  goods  accord- 
ing to  the  contract,  arose  from  perils  of  navigation;    and 
that  question  was  left  to  the  jury.     It  will  be  urged  on  the 
other  side,  that  the  learned  Judge  ought  to  have  told  the 
jury,  as  matter  of  law,  that  the  navigation  was  over  at  the 
time  of  the  injury.     [PoUocky  C.  B. — ^With  reference  to  that 
part  of  the  cargo  in  respect  to  which  this  action  is  brought, 
the  voyage  was  not  at  an  end.     A  poHcy  of  insurance  until 
the  discharge  of  the  cargo  would  still  attach]     The  ques- 
tion is,  what  is  the  meaning  of  the  exception,  ''all  and  every 
the  dangers  and  accidents  of  the  seas  and  navigation  of 
whatsoever  nature  or  kind."    Here  the  goods  still  remained 
in  the  vehicle  of  carriage,  and  on  the  water,  subject  to  the 
pemls  of  navigation ;  for  *^  navigation  "  does  not  mean  upon 
the  open  sea  only,  but  until  delivery  of  the  cargo.     It  is 
said  the  voyage  was  at  an  end,  because  the  crew  had  been 
discharged.    \P0lloeh9  C.  B. — It  might  as  well  be  said  the 
voyage  was  not  begun  until  the  arrival  of  a  ship  at  Graves- 
end,  where  they  oflen  take  in  part  of  the  crew.]    ^The  con- 
tract stated  in  the  declaration,  out  of  which  the  exception 
is  made,  is  a  contract  for  the  goods  to  be  safely  and  securely 


TBINITY  VACATION,   9  VICT,  751 

carried  and  conveyed  to  London,  and  there  In  good  order  ^846. 
and  condition  to  be  delivered  to  the  plaintiffs;  and  the  ques- 
tion is,  whether  the  defendants  were  prevented  from  de^ 
Uvering  the  goods  in  good  order  and  condition,  by  a  danger 
of  navigation  within  the  meaning  of  the  exception.  The 
defendants  must  have  meant  to  excuse  themselves  from  any 
accident  arising  while  the  ship  was  still  floating  on  the 
water,  and  subject  to  its  perils.  Suppose  the  whole  of  the 
cargo  is  to  be  delivered  on  the  further  side  of  a  dock,  and 
an  injury  occurs  in  the  course  of  crossing  it,  would  not  that 
be  within  the  exception?  Naviffatinn  means  all  that  is 
necessary  to  carry  the  goods  to  the  land,  in  the  ordinary 
course  of  the  shipowner's  duty.  [On  tlus  part  of  the  case 
they  referred  to  Fletcher  v.  Inglis  {a\  Thompson  v.  Whit* 
tnare(b),  Bishop  v.  Peniland{c)f  Carruthers  v.  Sydebotham(d)f 
Kingsford  v.  Marshall  (e),  and  fFells  v.  Hopwood  (/).] 
First,  was  the  navigation  ended  ?  That  is  a  question  of 
facty  not  of  lau)f  and  the  jury  have  found  that  it  was.  Se- 
condly, was  this  a  peril  of  navigation  ?  That  question  is 
fully  discussed  in  Abbott  on  Shipping,  pp.  339 — 341  (6th 
Edit),  where  the  cases  are  collected,  and  are  clearly  exten- 
sive enough  to  include  such  an  injury  as  this.  The  plun- 
tiffs  say,  that  if  there  was  negligence  on  the  part  of  the 
defendants  which  also  conduced  to  the  loss,  it  cannot  be 
considered  as  having  happened  by  a  peril  of  navigation ; 
and  with  reference  to  this  point  they  complain  of  the  direc- 
tion of  the  learned  Judge,  as  to  the  amount  of  care  which 
the  defendants  were  bound  to  take.  But  it  is  submitted  that 
the  direction  in  this  respect  was  perfectly  correct,  and  that 
they  were  only  bound  to  take  such  ordinary  and  reasonable 
care  as  a  prudent  man  woidd  take  of  his  own  goods.  In 
order  to  render  the  owner  liable  in  such  a  case,  he  must  be 
fixed  with  such  a  degree  of  negligence  as  would,  before  the 

(a)  2  B.  &  Aid.  315.  ((Q  4  M.  &  Sel.  77. 

\h)  3  Taunt.  227.  (c)  7  Bing.  458. 

(c)  7  B.  &  Cr.  219.  (/)  Cit.  Id.  464. 
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1846.  Carriers  Act,  11  Gea  4  &  1  WISL  4,  c.  68,  have  been  ne- 
cessary to  render  a  carrier  liable,  notwithstanding  a  notice 
limiring  lug  liability ;  that  is,  the  want  of  sach  care  as  a 
prudent  man  would  take  of  his  own  property :  Bodenham. 
V.  Bennett  (a),  Lowe  v.  Booth  {b\  Wyli  v.  Fid^ard  (c), 
Story  on  Bailments,  c  1,  s.  7. 

JervU  and  Greenwood^  in  support  of  the  rule. — ^Fiist, 
this  was  not  a  peril  of  navigation.  It  is  said  on  the  other 
side  that  it  was,  inasmuch  as  the  goods  had  not  reached 
their  destination.  If  so,  the  defendants  are  in  this  <£- 
lemma — that  they  did  not  safely  carry  and  eawoey  the 
goods,  and  so  the  plaintiffs  are  entitled  to  the  verdict  on 
the  first  issue.  But  the  important  fact  to  be  considered  k, 
that  here  the  vessel  had  discharged  her  crew  before  the  in- 
jury  happened.  If  the  shipowner  is  still  to  have  the 
benefit  of  the  exception  he  must  take  upon  himself  all  the 
burthen  of  keeping  the  ship  in  the  course  of  navigation. 
By  discharging  the  crew,  he  unfits  her  to  meet  that  which 
is  an  accident  of  the  navigation.  This  is  the  case  of  a  comr 
mon  law  insurance,  limited  by  a  specific  exception  of  the 
''  dangers  and  accidents  of  navigation.''  That  means  no 
more  than  tiiis,  that  so  long  as  the  vesselis  in  the  course  of 
and  fitted  for  navigation,  the  owner  is  protected  against 
any  peril  of  that  navigation,  which  is  not  induced  by  his 
negligence.  Here  the  vessel  was  not  in  the  course  of  or 
fitted  for  navigation.  Thompson  v.  Jfhitmore  is  almost 
expressly  this  case.  \Po11ocky  C.  B. — ^There  the  ship  was 
hove  down  on  a  beach,  within  the  tide-way,  for  repair. 
It  was  the  same  as  if  she  had  been  put  into  a  dry  dock 
for  the  same  purpose.]  The  other  cases  cited  were  cases 
arising  on  policies  of  insurance,  where  the  question  is  a 
different  one. 

Secondly,  the  direction  of  the  learned  Judge,  as  to  the 

(a)  4  Price,  34.  {h)  13  Price,  320.  (c)  8  M.  &  W.  460. 
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degree  of  care  which  the  defendants  were  bound  to  use,      ^  1846. 
was  not  correct     A  carrier  is   an  insurer,  although  no 
doubt  he  may  by  contract  engraft  an  exception  upon  his 

common-hiw  liability.     He  warrants  the  mode  of  carrying 
the  goods,  as  well  as  their  safe  delivery.     He  contracts  to 
have  a  proper  vehicle  wherein  to  carry  them — a  fit  vessel,  and 
a  crew  exercising  proper  care :  and  it  is  upon  that  contract 
that  the  exception  is  engrafted.     His  liability  compels  him 
to  have  a  well-found  ship  in  every  respect.     This  term — 
"the  dangers  and  accidents  of  navigation »-<annot  there- 
fore  mean  the  same  as  '^  perils  of  the  sea  "  in  a  policy  of 
insurance,  but  is  limited  to  ^nere  accidents,  proper  care 
being  used  in  every  respect.    This  is  the  case  of  a  bailee^br 
hire;  it  is  only  a  gratuitous  bailee  who  is  in  the  same  situa- 
tion as  if  the  goods  were  his  own.     The  responsibility  of  a 
bailee  for  hire  is  greater.   Forward  v.  Pittard{a)  shews  that 
a  carrier  is  liable  at  common  law  for  a  loss  by  fire,  proceed- 
ing from  any  other  cause  than  lightning.    Suppose  the  crew 
improperly  discharged  all  the  timber  at  once,  and  the  vessel 
in  consequence  inevitably  pitched  over  and  was  stove  in — 
can  it  be  said  the  owner  would  not  be  liable  ?    The  excep- 
tion is  out  of  the  absolute  liability  to  deliver,  and  the  owner 
must  discharge  himself  of  all  the  responsibility  which  the 
law  casts  upon  him,  before  he  reaches  this  exception.    Neg- 
ligence consists  in  the  omission  of  any  care  which  is  thrown 
upon  the  party  by  the  circumstances  in  which  he  is  placed; 
and  here  the  *^  due  and  proper  care  "  means  due  and  proper 
care  as  a  carrier.     Would  not  bad  stowage,  or  loss  from 
drunkenness  of  the  crew,  prevent  the  application  of  this  ex- 
ception?    Vinnius  (i)  lays  down  the  rule  thus; — "Ad 
casus  autem  fortuitos  non  sitnt  referendi  illi  casus,  qui  cum 
culpA  conjuncti  esse  sclent ;  cujusmodi  sunt  furta.     Quam- 
obrem,  mS  rem  ftirto  amissam,  vel  incendio,  verbi  causd, 

(a)  1  T.  R.  27. 
{h)  Ad  Inst.,  lib.  3,  tit.  15,  s.  5 ;  cited,  3  Bnrge's  Com.  661. 
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^46^  seryorum  n^ligentia  orto,  consumptam  dicit,  is  diligentum 
suam  probare  debet."  The  question  of  negligence,  there- 
fore^  is  involved  in  the  consideration  of  this  exception ;  and 
it  is  not  merely  the  proximate  cause  of  the  loss  which  id  to 
be  considered,  but  the  degree  of  negligence  which  is  to 
create  the  liability  must  be  measured  by  the  degree  of  care 
which  the  law  casts  on  the  party  under  the  circunistanoea 
— They  referred  to  Jones  on  Bailments,  21 ;  Story  on  Bail- 
ments, 320 ;  2  Kent's  Conunentarics,  598,  609 ;  3  BuigeV 
Conmientaries,  690. 

Cur.  adv.  vult 

The  Court  (a)  now  delivered  th^  judgment,  holding 
that  the  navigation  was  not  at  an  end  at  the  time  of  the 
loss,  and  that  the  Lord  Chief  Baron  had  correctly  directed 
the  jury  as  to  the  degree  of  care  which  the  defendants  were 
bound  to  take  of  the  goods  (d). 

Rule  discharged. 

(a)  Poilociy   C.B.,   Aiderson,    tonately  absent  when  this  judg^ 
B.y  Rol/e^  B.,  and  Platt^  B.  ment  was  delivered,  and  have  Dot 

(6)  The  Reporters  were  nnfor-     been  able  to  obtain  a  copy  of  it. 
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1846. 

Fletcher  v,  Marshall  and  Another.  June  27. 

Assumpsit.— The  first  count  of  the  declaration  stated,  A  sharcbroker 
that  on  the  30th  September,  1845,  divers  persons,  whose  purchase  shazet 
names  are  to  the  plaintiff  unknown,  had  agreed  together  to  ^ii||^j  in- 
form a  certain  joint-stock  company,  to  be  incorporated  by  Sf^^l^^^^j^*- 
act  of  Parliament,  to  be  applied  for  and  sought  to  be  ob-  take  to  procure 
tained  and  procured  to  be  passed,  for  the  construction  of  a  andataU 
certain  railway,  to  wit,  from  Thelford  to  the  Eastern  Coun-  ^^^^  ^^  ^^ 
ties  Bailway,  at  Hatfield,  near  Chelmsford,  and  thence  to  the  ">d  reaaonabie 

•^  .       diligence  to 

port  of  Maldon,  to  be  called  "  The  Essex  and  Suffolk  Bail-  endeayour  to 
way  Company,"  upon  and  according  to,  amongst  others,    \. 'employed 
certain  terms  and  regulations  following : — (that  is  to  say)  J^rokerat^Man- 
The  capital  of  the  said  company  to  consist  of  £1,000,000,  cheater,  and 

,  -  lodged  money 

in  40,000  shares  of  £25  each,  which  shares  were  to  be  al-  in  hia  hands,  to 
lotted  to  such  persons  as  should  apply  for  the  same,  and  ^j^^^y  shares 
should  be  appointed  by  the  committee  of  management  of  "»^  *  certain 
the  said  company  as  shareholders  therein;  and  certain  writ-  pany.    B., 
ings,  called  '^  scrip  certificates,"  were  to  be  issued  by  the  closing  the 
said  committee  of  management,  each  of  which  was  to  pur-  "^"^p^i^*^. 
port  that  the  holder  thereof  was  entitled  to  so  many  shares  tered  into  a 
of  and  in  the  capital  of  the  said  intended  company  as  should  h.,  another 
be  therein  mentioned,  and  to  become  shareholders  thereof  Lrohi«  Scm 
in  respect  of  the  same ;  and  before  the  making  of  the  pro-  '°'^i*™'tot^ 
mise  hereinafter  mentioned,  divers,  to  wit,  all  the  said  usage  of  the 
shares  had  been  allotted  to  divers  persons,  and  such  scrip  change  at  Man- 
certificates  as  aforesaid  were  about  to  be   issued.     And  '^^^i^^*!!^^ 

are  two     aei- 

thereupon,  to  wit,  on  the  day  and  year  first  aforesaid,  in  tlingdaya^in 

-,,  each  monthy  on 

consideration  that  the  plaintiff,  at  the  request  of  the  de-  which  all  trans- 
fendants,  then  employed  the  defendants  to  purchase  for  him  Jl^een  brokers 
the  plaintiff  divers,  to  wit,  fifty  of  the  said  shares  in  the  ^^  *^^^w  • 

principals,  are 
to  be  settled, 
althoQKh  in  some  instances  settlement  is  not  enforced  by  brokers  on  the  prescribed  days.     H, 
did  not  perform  his  contract  with  B.  by  the  next  settling  day;  and  B.  having,  after  that  day, 
refused  to  return  A.  his  moq^ : — Heldf  that  A.  was  entitled  to  recover  it  back  from  B.  in  an 
action  for  money  had  and  receiyed. 
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^  1846.^      ^{^  intended  cpmpanj)  at  a  reasonable  price  in  that  behalf^ 
Flstchsb     and  to  procure  for  him  such  scrip  certificates  for  €be  eaid 
Ma&shall.    shares  as  aforesaid,  when  the  same  should  be  issued  by  the 
said  company,  at  and  for  commission  and  reward  to  the  de- 
fendants in  that  behalf^  the  defendants  then  promised  the 
plaintiff  to  purchase  the  said  shares  for  him,  llie  plaintifi^ 
and  to  procure  and  deliver  to  him  such  scrip  certificates  for 
the  same  as  aforesaid,  when  the  same  should  be  issued  as 
aforesaid,  on  being  paid  the  purchase-money  thereof j  and  such 
commission  as  (rforesaid.     And  the  plaintiff  says,  that  he 
has  always  performed  the  said  agreement  in  everything  on 
his  part  to  be  performed,  and  that  after  the  making  thereof 
and  before  the  issuing  of  the  said  scrip  certificates,  to  wit^ 
on  the  day  and  year  aforesaid,  the  defendants,  in  part  pur- 
suance of  their  said  promise,  bought  for  the  plaintiff  the 
said  fifty  of  the  said  shares,  at  and  for  such  price  as  afore- 
said, to  wit,  2/.  6tf.  9d.  per  share ;  and  that  afterwards,  to 
wit,  on  the  14th  of  October  in  the  year  aforesaid,  scrip  cer- 
tificates for  divers,  to  wit,  all  of  the  shares  in  the  siud  in- 
tended company,  were  issued  by  the  said  persons  as  afore- 
said, and  that  within  a  reasonable  time  in  that  behalf  to 
wit,  on  the  day  and  year  last  aforesaid,  the  plaintiff  paid  to 
the  defendants  the  said  purchase-money,  together  with  their 
said  commission,  amounting,  to  wit,  to  \2\L  lis.  6ef.,  and 
then  requested  the  defendants  to  procure  for  and  deliver  to 
him  such  scrip  certificates  as  aforesidd,  in  pursuance  of  their 
said  promise;  and  the  defendants  then  could  and  might 
have  so  procured  and  delivered  the  said  scrip  certificates, 
and  a  reasonable  time  so  to  do  had  elapsed  before  the  com- 
mencement of  this  suit ;  yet  the  defendants  have  not  pro- 
cured and  delivered  the  said  scrip  certificates  to  the  plain- 
tiff, but  have  wholly  neglected  and  refused  so  to  do,  by 
reason  whereof  the  plaintiff  has  wholly  lost  the  benefit  of 
the  said  purchase,  and  of  the  said  scrip  certificates,  and  of 
divers  great  guns  and  profits  which  he  would  have  made 
by  the  same;  and  by  reason  of  a  fall  in  the  value  of  the  said 
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ahares,  the  plaintiff  has  been  greatly  damnified  by  being        1846. 
unable  to  dispose  of  the  same.  Flvtohsb 

There  were  also  counts  for  money  lent,  money  had  and    Mj^ngg^i.,,, 
received,  and  money  due  on  an  account  stated. 

Fleas,  firsts  to  the  whole  declaration,  non  assumpsit; 
secondly,  to  the  first  count,  that  a  reasonable  time  for  the 
defendants  to  have  procured  and  delivered  the  scrip  certifi- 
cates to  the  plaintiff  had  not  elapsed  before  the  commence- 
ment of  the  present  suit.     Issues  thereon. 

At  the  trial,  before  Coleridge^  J.,  at  the  last  assizes  at 
Liverpool,  it  appeared  that  the  plaintiff  had,  on  the  30th  of 
September,  1845,  employed  the  defendants,  who  are  stock 
and  share  brokers  at  Manchester,  to  purchase  for  him  fifty 
shares  in  the  Essex  and  Suffolk  Railway  Company.  The 
defendants,  without  (Usdosing  the  name  of  their  principal, 
immediately  made  a  bargain  for  that  number  of  the  shares 
with  a  sharebroker  of  the  name  of  H.,  and  sent  the  follow- 
ing bought  note  to  the  plaintiff: — 


€€ 


5,  Town-hall  buildings,  Manchester, 
To  J.  Fletcher,  Esq.  Sept.  30,  1845. 

We  have  this  day  bought  on  your  account  fifty  shares 
in  the  Essex  and  Suffolk  Bailway,  at  2L  7s.  6d.  per  share. 

"  We  are.  Sir, 

*^  Your  obedient  Servants, 
£       s.      d.  W.  &  E.  Marshall. 

''118     15      0  paid,  and 

3      2      6  premium  and  commission 

£121     17      6  net** 


According  to  the  practice  of  the  Stock  Exchange  at 
Manchester,  there  were  two  days  in  each  month  on  which 
all  accounts  between  brokers,  and  between  brokers  and  their 
customers,  were  to  be  settled ;  in  pursuance  of  which  regu- 
lation all  sales  after  the  27th  September  were  understood 
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1846.        to  be  for  the  14th  October,  the  next  settling  daj.     The 

Flbtcbbk      defendants  also>  in  accordance  with  the  practice  of  other 

Mauhall     brokers,  published  lists  of  the  different  railway  shares  in 

the  market  on  each  day,  together  with  the  prices  of  them. 

The  following  account  and  receipt  were  put  in  eyideDOt 

on  the  part  of  the  plaintiff: — 


it 


€t 


J.  Fletcher,  Esq.,  in  account  with  W.  &  £.  Marshall 

Dr.                                                           £  s.  d. 

Sept.  30— To  50  Essex  and  Suffolk    -    -  121  17  6 
Oct    6 — ^To  20  Chester  and  Manchester 

Direct 71  5  0 


£193       2       6 


€€ 


Cr.                                                            £  *.  d. 

Sept.  30— By  cash 30  O  0 

Oct.    4— Ditto 20  0  0 

Balance 143  2  6 


£193 


«  Dr.  to  Balance  £143     2^.     6rf. 

''  Settled,  October  14,  1825. 

K  Mabshall."* 

On  the  24th  October  the  plaintiff  went  to  the  defend- 
ants, and  asked  if  they  had  not  bought  for  him  fifty  shares 
in  the  Essex  and  Suffolk  Railway ;  and  one  of  the  defend- 
ants replying  that  they  had,  the  plaintiff  demanded  his 
scrip  or  his  money,  observing  that  they  had  treated  him 
very  ill,  by  making  use  of  his  money,  and  not  getting  him 
his  scrip.  To  this  the  defendant  replied  that  they  were 
not  using  his  money,  and  had  not  paid  it  away,  and  that 
they  had  purchased  the  scrip  on  the  30th  September  of  Mr. 
H.,  but  that  it  had  not  yet  been  delivered  to  them,  as 
things  of  that  nature  could  not  always  be  procured  when 
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required.     On  the  same  day,  the  plaintiff's  attorney,  by         1846. 
his  instructions,  wrote  to  the  defendants  demanding  pay-     flbtcme 
ment  of  the  12 li  17«.  6rf.,  which  not  being  complied  with,    ^j^^j^j^^^^ 
the  present  action  was  commenced  on  the  31st  October. 
It  appeared  that,  although  scrip  had  been  issued  by  the 
Essex  and  Suffolk  Railway  Company  some  time  before  the 
14th  of  October,  none  had  reached  Manchester  before  that 
day,  and  Mr.  H.  did  not  receive  any  until  the  11th  No- 
vember, when  he  delivered  it  to  the  defendants. 

On  this  state  of  fietcts,  it  was  objected  for  the  defendants, 
at  the  dose  of  the  plaintiff's  case,  that  this  action  was  not 
maintainable;  for  that  the  implied  contract  between  the 
parties  was,  that  the  broker  undertook  to  use  due  diligence 
to  procure  and  deliver  this  scrip,  not,  as  alleged  in  the  first 
count,  that  he  was  to  procure  and  deliver  it  at  all  events. 
It  was  also  contended  that,  under  the  circumstances,  the 
plaintiff  could  not  recover  under  any  of  the  common  counts. 
The  plaintiff's  counsel  thereupon  applied  to  the  learned 
Judge  to  amend  the  first  count  by  striking  out  the  words 
*^  when  the  same  should  be  so  issued  as  aforesaid,  on  being 
paid  the  purchase-money  thereof  and  such  commission  as 
aforesaid,"  and  inserting  in  their  stead  the  words  *^  within 
reasonable  time  in  that  behalf."  The  learned  Judge  granted 
this  application,  reserving  leave  to  the  defendants'  coimsel 
to  move  to  enter  a  nonsuit,  as  well  on  the  question  of  vari* 
ance,  as  on  the  propriety  of  making  the  amendment.  As 
to  the  common  counts,  his  Lordship  expressed  his  opinion, 
that,  the  contract  being  to  deliver  this  scrip  within  a  rea- 
sonable time,  the  plaintiff  had  a  right  to  rescind  it,  if  not 
completed  within  that  time,  and  to  recover  back  his  money 
under  the  count  for  money  had  and  received  to  his  use. 
Witnesses  were  then  called  for  the  defendants,  to  prove 
that  it  was  often  difficult  to  get  particular  kinds  of  shares 
or  scrip,  and  that  the  defendants  had  taken  considerable 
pains  to  procure  these  for  the  plaintiff.  It  was  shewn  also, 
that  during  the  months  of  September  and  October,  1845, 


760  CASES  IN  THE  EXCHEQUER, 

1846.  there  wae  a  vast  quantity  of  business  transacted  in  the  share 
FLBTCHsa  market  at  Manchester.  Some  of  the  witnesses  also  stated, 
MabIhall.  *^**  ^°  many  cases  brokers  did  not  enforce  the  delivery  of 
shares  or  scrip  on  the  regular  settling  days,  and  firequently 
allowed  transactions  to  lie  over  for  some  time,  as  suited 
their  convenience.  The  learned  Judge,  in  summing  up, 
told  the  jury  that  they  would  probably  entertain  no  doubt 
that  the  contract  laid  in  the  declaration,  as  amended,  was 
proved ;  and  if  so,  the  question  for  them  to  determine  was, 
whether  the  breach  was  proved,  namely,  tiiat  a  reasonable 
time  for  completing  the  contract  had  elapsed  when  this 
action  was  brought.  In  determining  this  question,  the  jury 
should  be  guided  by  the  rules  generally  observed  in  deal- 
ings of  this  nature,  and  not  by  what  took  place  in  partica- 
lar  transactions ;  and  if  they  thought  fourteen  days  had 
been  fixed  by  usage  as  a  reasonable  time,  the  plaintiff  was 
entitied  to  their  verdict.  The  jury  found  a  general  verdict 
for  the  plaintiff,  with  121/.  17^.  6(L  damages. 

In  Easter  Term,  Watson  moved  for  and  obtained  a  rule 
nisi  to  enter  a  nonsuit  or  new  trial,  on  the  grounds,  that  the 
contract  proved  by  the  evidence  was  not  properly  described 
in  the  first  count  of  the  declaration,  even  as  amended;  and 
tiiat  the  learned  Judge  had  misdirected  the  jury,  in  stating 
to  them  that  the  contract  alleged  was  proved,  and  also  in 
laying  it  down  tiiat  the  plaintiff  was  entitied  to  recover  on 
the  count  for  money  had  and  received ;  for  that  as  the  de- 
fendants had,  by  their  agreement  with  H.,  bound  them- 
selves absolutely  to  him  for  the  purchase  of  the  shares,  it 
was  not  in  the  plaintiff's  power  to  revoke  that  contract 

Martin  and  Cowling  shewed  cause. — Firsts  the  plaintiff 
is  clearly  entitied  to  recover  on  the  count  for  money  had 
and  received.  The  engagement  of  the  defendants  was  to 
purchase  this  scrip  for  the  plaintiff,  and  deliver  it  to  him  on 
the  15  th  of  October,  or  within  a  reasonable  time.    If  the 


V, 

Mabshall. 
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former,  then  the  plaintiff  was  entitled  to  havj^  back  his  1846. 
money  on  the  16th ;  if  the  latter,  then  the  jury  have  found  f^^chi* 
that  until  the  24th  was  a  reasonable  time  for  the  completion 
of  the  contract.  And  this  finding  was  fully  supported  by 
the  evidence.  It  was  shewn  that,  by  the  general  usage  of 
the  Manchester  Stock  Exchange,  the  reasonable  time  for 
the  completion  of  such  a  contract  was  fixed  to  be  at  the 
next  settling  day :  and  such  a  general  usage  cannot  be  con- 
trolled or  affected  by  any  practice  of  individual  brokers  to 
the  contrary.  It  was  said,  however,  that  the  defendants 
could  not  be  held  bound  to  fulfil  their  engagement  with  the 
plaintiff,  in  consequence  of  H.'s  not  having  fulfilled  his 
engagement  with  them ;  but  that  argument  cannot  be  ad- 
mitted. The  plaintiff  was  dominus  contractiis,  and  had  a 
right  to  prohibit  his  agent  from  giving  additional  time  for 
the  performance  of  it  to  a  third  party. 

Secondly,  there  was  evidence  to  sustain  the  first  count. 
A  broker  is  in  the  nature  of  a  del  credere  agent,  and  binds 
himself,  independently  of  any  acts  or  defaults  of  others,  to 
procmre  the  article  which  he  undertakes  to  purchase  for  his 
principal.  [^Rolfe,  B. — Suppose  there  were  no  such  shares 
in  the  market?  Or,  as  there  is  in  general  an  indefinite 
supply  of  such  articles,  take  the  case  of  some  other.  A 
man  may  employ  his  broker  to  buy  a  picture  generally, 
which  might  easily  be  done ;  but  suppose  he  employed  him 
to  buy  Raphael's  Transfiguration  ?]  In  the  case  of  shares, 
the  broker's  price  lists  shew  what  shares  are  on  sale  in  the 
market.  [Parke,  B. — No;  they  only  shew  the  nominal 
price  which  the  brokers  affix  on  the  shares  for  that  day. 
If  a  broker  is  bound  to  purchase  absolutely,  at  what  price 
is  he  to  purchase  ?]  At  the  price  of  the  day  on  which  the 
order  is  given.  [Parke,  B. — Suppose  I  give  an  order  to 
sell  1000  shares.  You  say  the  obligation  of  the  broker 
would  be  to  sell  them  at  the  price  of  that  day.  But  it  is 
plain  that  the  instant  effect  of  his  going  into  the  market 
with  that  number  of  shares  for  sale,  would  be  to  lower  the 
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1846.         market ;  and  still  he  would  be  bound  to  sell  at  the  price  of 
FLiTCHxa     ^^^  ^^y*    ^^^^  seems  to  be  a  clear  reductio  ad  absardum.^ 
^*  In  the  account  furnished  by  the  defendants  to  the  plainti^ 

thej  admit  that  they  have  bought  these  shares;  whether 
that  statement  be  true  or  not,  they  are  bound  by  it,  and 
therefore  lay  under  a  contract  to  deliver  them.  [Parke^  B. 
— Then  the  special  count  is  wrongs  for  it  does  not  so  de- 
scribe the  contract;  it  describes  it  as  a  contract  by  the 
brokers  to  procure  this  scrip  at  all  events,  whether  they 
obtain  it  themselves  or  not.  But  that  is  not  so;  the  duty 
of  the  broker  is  only  to  use  due  and  reasonable  diligence  in 
endeavouring  to  procure  it  You  must  be  confined  to  the 
count  for  money  had  and  received.] 

Atherton^  in  support  of  the  rule. — The  plidntiff  is  not 
entitled  to  recover  on  the  count  for  money  had  and  re- 
ceived.    The  question  on  that  count  is,  whether  the  de- 
fendants did  or  did  not  use  due  diligence  to  procure  these 
shares  within  a  reasonable  time.     Now,  the  question  of 
recLsanable  time  is  one  which  must  depend  on  the  circum- 
stances of  each  case.     In  this  case  the  learned  Judge  was 
wrong  in  telling  the  jury  that  they  ought  to  fix  the  reason- 
able time  by  the  settling  day;  for  there  was  abundant 
evidence  that  the  brokers  at  Manchester  were  not  in  the 
habit  of  considering  themselves  bound  to  complete  their 
bargains  on  the  settling  days.     In  truth,  it  would  be  im- 
possible in  many  cases  to  do  so ;  e.  g.,  where  the  scrip  has 
to  pass  through  a  great  number  of  hands,  or  where  the 
parties  reside  at  a  distance.     The  question  of  reasonable 
time,  with  reference  to  the  special  count  on  which  the  di- 
rection of  the  learned  Judge  and  the  verdict  of  the  jury 
proceeded,  and  which  the  Court  now  considers  not  to  be 
sustainable,  is  altogether  different  from  the  same  question 
viewed  with  reference  to  the  count  for  money  had  and  re- 
ceived: being  simply  whether  a  reasonable  time  had  elapsed 
for  the  absolute  delivery  of  the  scrip — ^not  whether  the  de- 
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fendants  had  a  reasonable  time  in  which  to  endeavour  to        1846.^ 
procure  it.  Flstchbr 

V. 

Marshall. 

Pabke,  B. — I  think  it  is  impossible  to  entertain  anj 
doubt  as  to  the  plaintiff's  right  to  recover  on  the  count  for 
money  had  and  received.     He  employed  the  defendants  to 
make  a  bargain  for  shares,  to  be  delivered  to  him  within  a 
reasonable  time,  and  the  meaning  of  that  expression  is  ex- 
plained, by  the  usage  of  the  business  of  brokers  at  Man- 
chester, to  be  until  the  next  settling  day,  although  they 
are  in  the  habit  of  occasionally  extending  indulgence  to 
each  other  beyond  that  time.     The  contract  was  made  on 
the  30th  September;  and  according  to  this  usage  the  scrip 
was  to  be  delivered  on  the  15th  of  October.     On  the  24th 
of  that  month,  the  plaintiff  inquires  of  the  defendants  if 
they  have  got  the  scrip ;  they  reply  that  they  have  not ;  on 
which  he  ascertains  that  they  have  still  got  his  money,  and 
countermands  the  application  of  it,  as  he  unquestionably 
had  a  right  to  do.     If  the  contract  which  the  defendants 
had  made  with  H.  was  on  the  terms  that  the  scrip  was  to 
be  delivered  on  the  15th,  then  a  delivery  on  that  day  was 
an  essential  part  of  the  contract ;  and  on  its  being  broken 
by  H.,  the  defendants  were  bound  to  repay  the  plaintiff 
his  money,  and  not  to  pay  it  over;  and  if  the  contract  was 
not  made  on  that  condition,  they  had  no  right  to  pay 
the  money  over  at  all.    In  either  view,  therefore,  the  plain- 
tiff was  entitled  to  receive  back  his  money.     If  any  reason 
could  be  assigned  why  the  jury  should  have  come  to  a 
different  conclusion  as  to  what  was  reasonable  time  under 
this  count,  from  that  which  they  came  to  on  the  special 
count,  it  would  be  a  ground  for  a  new  trial ;  but  it  is  clear 
that  they  have  proceeded  on  the  ground  that  the  15th  of 
October  was  the  reasonable  time  for  the  delivery  of  the 
scrip  in  both  cases.    With  respect  to  the  first  count,  I  own 
I  think  it  is  not  sustained  by  the  evidence,  and  that  the 
defendant  would  be  entitled  to  a  new  trial  for  misdirection 
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1846.        on  that  count;  but  in  conformity  with  the  course  taken  by 

Flstchxr     ^^  ^^  another  case  yesterday  (a),  if  the  plaintiff  will  ocm- 

v<  sent  that  a  verdict  be  entered  for  the  defendants  on  the 

general  issue  to  the  first  count,  the  present  rule  may  be 

discharged. 

Aldebson,  B.,  Bolfe,  B.,  and  Flatt,  B.,  concurred. 

Bule  absolute  to  enter  a  verdict  for  the  defendants 
on  the  plea  of  non  assumpsit  to  the  first  count, 
and  discharged  as  to  the  rest. 

(a)  Hughes  Y,  Hughes,  aniey  701, 


Jufy  4.  Sherwood  v.  Clabk. 

A  writ  of  elegit  X  HIS  was  a  rule  obtained  by  Martin,  calling  upon  the 
oat  for  part  pliuntiff  to  shew  cause  why  the  writ  of  elegit,  and  all  sub- 
**'*\tred*b"*r  '^^^^'^^  proceedings,  should  not  be  set  aside,  and  why  the 
jadgment,  on-    plaintiff  should  not  pay  to  the  defendant  the  costs  of  and 

less  it  shews  on       .     ,  .  . 

the  &ce  of  it      relating  to  the  application,  and  consequent  thereon. 

of  thejad^ent       Cause  was  shewn  by  Montagu  Chambers  and  Bovill  in 

fl^ ^thl?"  T™^*y  *^""  (^*y  2^)*  ^^  *^^  C^^^  ^^^  *^®  ^  conader. 
wisedupoaedof.       The  facts  are  fully  stated  in  the  judgment  of  the  Court, 

Since  the  1&       ,  .  ,  ,  ^.  ,  . 

2  Vict.  c.  110,   which  was  now  delivered  by 

B.  11,  an  elegit 
need  not  de- 
scribe the  luids       Platt,  B. — This  was  a  rule  calling  upon  the  plaintiff 

to  be  extended 

by  metes  and  to  shew  cause  why  the  writ  of  elegit,  and  all  subsequent 
sufficient  to  de-  proceedings  thereon,  should  not  be  set  aside,  and  why  the 
scribe  them  in    plaintiff  should  not  pay  to  the  defendant  the  costs  of  and 

any  manner  by    *        ^  ,       . 

which  they  may  relating  to  the  application,  and  consequent  thereon. 

On  the  24th  of  November,  1836,  the  plaintiff  recovered 
in  an  action  of  covenant  £2000  for  his  damages  and  costs 
against  the  defendant 
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On  the  13th  of  December,  1844,  a  scire  facias  quare         1846. 
executionem  non  issued  upon  that  judgment.  Sbskwood 

Judgment  in  scire  facias  having  been  obtained,  a  writ  of  ^' 

testatum  fieri  facias  issued  into  Sussex  thereon  on  the  4th 
of  April,  1845,  to  which  the  sheriff  returned  nulla  bona. 

On  the  7th  of  February,  1846,  a  writ  of  elegit  issued, 
directed  to  the  sheriff  of  Sussex,  whereby,  after  reciting 
that  the  plaintiff,  on  the  24th  of  November,  1836,  recovered 
against  the  defendant  £2000,  which  in  the  Court  were 
awarded  to  the  said  plaintiff  for  his  damages  which  he  had 
sustained,  as  well  by  reason  of  a  certain  breach  of  cove- 
nant made  between  the  said  defendant  and  the  sud  plain- 
tifi^  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  defendant  was  con- 
victed; and  that  afterwards  the  said  plaintiff  came  into 
Court,  and,  according  to  the  form  of  the  statutes,  chose  to 
be  delivered  to  him  the  goods  and  chattels  of  the  defendant, 
except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands  and  hereditaments  as  the  defendant,  or  any  one  in 
trust  for  him,  was  seised  or  possessed  of  on  the  24th  of 
November,  1836,  (but  omitting  altogether  to  notice  the 
judgment  in  scire  facias),  the  sheriff  was  commanded  to 
deliver  by  reasonable  price  and  extent  the  defendant's 
goods  and  lands,  till  £12,000  with  interest  should  have 
been  levied. 

The  inquisition,  also,  taken  under  this  writ  on  the  17th 
of  February,  1846,  and  returned  by  the  sheriff  on  the  24th 
of  the  same  month,  omitted  to  describe  by  metes  and 
bounds  the  lands  extended. 

In  Easter  Term,  the  defendant  obtained  a  rule  nisi  to 
set  aside  the  elegit  and  subsequent  proceedings.  The 
defendant's  counsel  objected — ^first,  that  the  elegit  should 
have  stated  the  judgment  in  scire  facias;  secondly,  that, 
without  shewing  that  the  residue  of  the  original  judgment 
had  been  satisfied  or  otherwise  disposed  of^  an  elegit  could 
not  be  sued  out  for  part  only  of  the  sum  recovered; 

VOL.  XV.  GOO  M.  w. 


Cla&k. 
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1846.        thirdly,  that  the  inquisition  should  have  stated  the  metes 
Shsrwood     ^^^  bounds  of  the  land  extended. 

«•  _  At  common  law,  the  demandant  in  a  real  action,  haying 

allowed  a  year  and  a  day  to  elapse  after  the  recovery  of  his 
judgment,  might  have  sued  out  a  scire  fiuaas  to  reviTe  that 
judgment.  The  plaintiff  in  a  personal  action,  if  giulty  of 
the  same  neglect,  could  not  revive  by  sdre  facias,  bat 
was  driven  to  bring  his  action  on  the  judgment.  That 
was  the  only  remedy  a  plaintiff  in  a  personal  action,  who 
had  allowed  a  year  and  a.day  to  elapse  without  suing  out 
execution,  retained  before  the  passing  of  the  statute  oi 
Westminster  2,  13  Edw.  1,  st.  1,  c  45.  But  that  statute, 
in  giving  to  such  a  plaintiff  an  additional  remedy,  points 
out  the  course  in  which  it  is  to  be  pursued.  It  directs, 
that  in  such  cases  the  sheriff  shall  be  commanded  that  he 
make  known  to  the  party  of  whom  the  complaint  is  made, 
that  he  be  before  the  justices  at  a  certain  day,  to  shew  if 
he  has  anything  to  say  why  the  matter  enrolled  should  not 
be  executed,  and  if  he  do  not  come  on  the  day,  or  oome 
and  can  say  nothing  why  execution  ought  not  to  be  made, 
the  sheriff  shall  be  commanded  to  cause  the  thing  enrolled 
to  be  executed. 

The  date  of  the  original  judgment,  apparent  on  the  face 
of  the  writ,  shews  that  the  plaintiff  could  not  have  been 
entitled  to  execution  before  he  had  obtained  a  judgment  in 
scire  facias.  But  the  writ  omits  to  state  that  any  such 
judgment  has  been  obtained.  It  is,  however,  unnecessary 
for  the  Court  to  express  any  opinion  upon  the  effect  of 
this  omission  in  order  to  dispose  of  this  rule.  As  to  the 
second  objection,  Webber  v.  Hutching  {a\  in  which  a  fieri 
facias  was  set  aside  on  the  ground  of  the  mandatory  part 
of  it  requiring  the  sheriff  to  levy  for  an  amount  less  than 
the  sum  recovered  by  the  judgment,  without  accounting  for 
the  residue,  is  in  point. 

(a)  8  M.  &  W.  319. 
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With  regard  to  the  third  objection,  the  received  doctrine  IS4S. 
resulting  from  the  cases  on  this  subject  was,  before  the 
1  Vict.  c.  116  came  into  operaticm,  that  the  sheriff  in 
general  was  bound  to  take  and  return  an  inquisition,  de- 
scribing the  lands  with  convenient  oertaintj ;  and  after  it 
was  taken,  to  deliver  to  the  plaintiff  a  moiety  by  metes 
and  bounds,  the  object  of  such  delivery  being  to  define 
with  certainty  the  portion  which  the  plaintiff  was  to  be 
entitled  to  hold  thereafter  as  tenant  by  ele^t.  Thus,  in 
Ftnny  d.  Masters  v*  IHiTrant{a)j  the  Court  of  King's 
Bench  held  a  return  of  the  sheriff,  stating  generally 
that  he  had  delivered  to  the  plaintiff  a  nmety  of  the 
messuage  and  lands  of  which  the  jury  had  found  the  de- 
fendant seised,  to  be  void,  because  it  did  not  shew  of  what 
particular  part  of  the  messuage  and  lands  the  moiety  de- 
livered consisted.  But  where  the  moiety  could  be  suffi- 
ciently designated  without  the  addition  of  metes  and  bounds, 
their  introduction  was  unnecessary.  This  was  decided 
in  Doe  d.  Taylor  v.  The  Earl  of  Abingdon  (&).  In  that 
case  the  sheriff  returned  an  inquisition,  finding  by  name 
all  the  different  farms  and  tenements  of  which  the  de- 
fendant's estate  in  the  county  consisted,  their  value,  the 
number  of  acres,  more  or  less,  the  tenants'  names,  yearly 
value  besides  reprises,  and  the  clear  yearly  amount  of  the 
whole,  and  then  repeating  the  names  of  a  certain  number 
of  them,  their  number  of  acres  more  or  less,  and  the  yearly 
amount;  further  finding  that  those  particular  farms  and 
tenements  were  a  true  and  equal  moiety  of  all  the  sidd 
lands  and  premises  of  the  defendant ;  the  sheriff  then  re- 
turned as  follows: — ''Which  moiety  of  the  said  lands  and 
premises  I,  the  said  sheriff,  on  the  day  of  taking  the  in- 
quisition, have  caused  to  be  delivered  to  the  lessor  of  the 
plaintiff  by  the  price  and  extent  aforesdd."  Yet  the  in- 
quisition and  return  were  supported,  as  the  description  of 

(a)  1  B.  &  Aid.  40.  (h)  2  Dong.  473. 
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1846.  the  moietj,  althotigh  without  metes  and  bounds,  sufficientlj 
distinguished  from  the  rest  of  the  lands  and  premises  the 
portion  delivered  to  the  lessor  of  the  plaintiff. 

The  object,  therefore,  of  introducing  metes  and  bounds 
haying  been  to  distinguish  one  moiety  from  the  other  when 
a  moiety  only  of  the  lands  could  be  taken  in  execution,  the 
11th  section  of  the  1  Vict.  c.  110,  by  enabling  the  execu* 
lion-creditor  to  obtain,  under  an  elegit,  possession  of  the 
whole  of  the  execution-debtor's  lands,  has  operated  to 
abolish  the  necessity  of  that  distinction.  Wherefore  the 
introduction  of  metes  and  bounds  has  by  that  act  been 
rendered  unnecessary,  and  consequentiy  the  third  objection 
fails  (a). 

On  the  second  objection  the  rule  must  be  made  absolute. 

Bule  absolute. 

(a)  See  2>M  d.  RoberU  y.  Parry^  13  M.  &  W.  356. 
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IN  THE    EXCHEQUER  CHAMBER. 

(/»  Error  from  the  Court  of  Exchequer.) 


WooDROFFE  V.  DoE  d.  Danisll  and  Others.  Jvne  18. 

1  HE  Court  of  Exchequer  having  given  judgment  for  the  ^^^  ^**^* 
plaintiffs  below  in  this  case  (a),  the  special  case  was^  pur-  marriage  set- 
suant  to  the  leave  reserved  for  that  purpose,  turned  into  a  ua^r  a.  and 
special  verdict,  and  a  writ  of  error  was  brought  by  the  Jj^^^^^ 
defendant  below  upon  that  judficment.  ^^^^  bodlct, 

^  -^   ^  and  A.  haying 

died,  leaving 
hii  widow  and  three  children.  tIz.  O.  an  only  ion  and  L.  and  H.  danghtera,  Ihe  widow, 
In  1735,  by  deed  poll,  in  consideration  of  an  annuity  granted  to  her  by  her  son  G.,  and  of 
natural  affection,  granted,  surrendered,  and  yielded  up  the  estate  to  O.  in  fee ;  and  he  after- 
wards, during  her  life,  suifered  a  recovery.  The  widow  died  in  1767 ;  6.  died  without 
issue  in  1779,  having  devised  the  estate  to  trustees  to  secure  the  payment  of  an  annuity 
to  W.,  the  only  son  of  his  sister  L.  (who  was  then  dead),  and  subject  thereto  to  B.,  the 
eldest  son  of  W.,  for  life,  with  remainder  to  his  second  son.  In  1790,  B.  entered,  on  his 
father's  death,  into  possession  of  the  entirety  of  the  estate,  claiming  under  the  wUl  of  O., 
and  subsequently  did  various  acts  in  the  character  of  devisee  for  life.  In  1814,  he  suffered 
a  recovery  of  one  moiety,  and  in  1816  conveyed  the  entirety  of  the  estate  to  mortgagees  in 
fee.  In  1818,  M.,  the  descendant  of  the  other  coparcener,  H.,  at  B.'s  request,  suffered 
a  recovery  of  a  moiety,  which  it  was  declared  should  enure  (subject  to  a  term  to  secure  a  sum 
of  money  to  M.)  to  the  use  of  B.'s  mortgagees : — Held,  on  error,  by  the  Court  of  Exchequer 
Chamber  (aiBrming  the  judgment  of  the  Court  of  Exchequer) :  1.  That  the  deed  poll  of  1735 
operated  as  a  covenant  to  stand  seised,  and  created  a  base  fee,  determinable  by  the  entry  of  the 
issue  in  tail.  2.  That  this  base  fee  did  not,  on  the  death  of  the  widow,  become  merged  in  the 
reversion  in  fee  in  O.,  as  the  estate  tail  subsisted  as  an  intermediate  estate;  and  that  although 
G.,  being  estopped  by  the  recovery  suffered  by  him,  was  not  remitted  to  the  estate  taU, 
no  right  of  entry  accrued  till  his  death,  and  therefore  the  period  of  twenty  yean,  for  the  opera- 
tion of  the  statute  of  limitations  against  the  issue  in  tail,  was  to  be  calculated  from  G.'s  death 
in  1779,  and  not  from  the  death  of  his  mother  in  1767;  and  that  B.'s  entry  in  1790  was  not 
barred  by  lapse  of  time.  3.  That  although  B.  entered  under  the  will,  and  manifested  an  in- 
tention to  take  the  estate  under  it,  for  his  life  only,  that  intention  was  immaterial,  and  he  was 
remitted,  nolens  volens,  as  to  his  moiety,  to  the  original  estate  tail,  which  was  barred  by  the 
recovery  in  1814. 

'    HM  also  (reversing  tiie  judgment  of  the  Court  of  Exchequer),  that  the  entry  and  remitter 
of  B.  did  not  operate  to  remit  M.,  his  coparcener,  to  the  other  moiety  of  the  estate. 

(a)  See  the  report,  10  M.  &  W.  606,  where  the  facts  are  fully  aet  oat.    See  also 
poet,  p.  784, 
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The  case  was  ai^ed  in  this  Court  on  the  18th  of  JiiJie» 

Humphry f  for  the  plaintiff  in  error. — There  is  no  doubt 
that  the  deed  of  1735  operated  as  a  covenant  on  the  part 
of  Hester  Woodroffe  to  stand  seised  to  the  use  of  her  scm 
George  in  fee,  and  that  it  had  the  effect  of  creating  a  base 
fee  in  him.  And  it  is  conceded  on  the  other  side,  that 
George  Woodroffe  was  not  himself  remitted  to  his  title 
under  the  estate  tail  created  bj  the  settlement  of  1710, 
the  recovery  suffered  by  him  having  estopped  him  firom 
being  so  remitted.  But  the  first  argument  on  the  part  of 
the  plaintiff  in  error  is,  that  neither  was  William  Bilfing^ 
hurstj  nor  Woodroffe,  so  remitted. 

The  base  fee  of  which  George  Woodroffe  became  seiBed 
by  the  operation  of  the  deed  of  1735  was  a  devisable  estate;, 
Dae  d.  Cooper  v.  Finch  (b\  but  subject  to  be  defeated  by 
the  entry,  or  the  exercise  of  rights  of  action,  by  the  issue 
in  taiL  This  estate  Geoi^e  Woodroffe  by  hb  will  devised 
to  trustees,  with  remainder  to  the  use  of  William  Billing- 
hurst,  afterwards  Woodroffe,  for  life,  with  remainder  to 
his  first  and  other  sons  in  taiL  William  Billinghurst  being 
therefore  tenant  for  life  of  part  of  the  base  fee,  his  pos- 
session enured  for  the  benefit  of  the  base  fee  generally. 
He  entered  under  and  on  the  faith  of  the  will,  and  such 
his  entry  cannot  be  considered  as  operatii^  adversely  to 
the  very  will  under  which  he  churned  and  took  the  estate. 
The  doctrine,  that  one  who  enters  upon  lands  must  neces- 
sarily enter  in  respect  of  every  title  which  he  has,  is  not 
maintainable.  If  a  man  enters  generally,  his  entry  goes  to 
the  whole  fee ;  but  if  he  enters  with  reference  to  a  par- 
ticular estate  only,  the  entry  enures  only  to  that  particular 
estate.     It  is  analogous  to  the  case  of  encroachments  made 


(a)  Before  Lord  Denman^  C.  J., 
Patteton^  J.,  WilliaaUy  J.,  Cole^ 
ridge^  J.,   CoUman^    J.,   MauU^ 


J.)  and  OreuweHf  J. 
(b)  4K&  Adol.  283. 
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by  a  lessee.  If  a  tenant  holding  under  a  lease  incloses 
from  an  adjoining  waste,  and  keeps  possession  of  it  to  the 
end  of  his  term,  this  possessibn  is  referred  to  his  estate  under 
the  lease,  and  he  does  not  acquire  the  fee :  Bryan  d.  Child 
T.  Wimoood(a\  Doe  A.  ChaUnor  y.  Davie$(b),  All  the 
acts  done  bj  William  Woodroffe  are  so  many  acknowledg- 
ments that  he  entered  and  held  only  under  the  will,  and 
for  the  estate  granted  by  the  will.  In  the  case  of  Doe  d« 
Barrett  v.  Keen  (c),  which  was  relied  on  as  to  this  point 
ibr  the  plidntiffs  below,  the  entry  is  expressly  declared  to 
have  been  made  generally,  and  the  judgment  of  the  Court 
proceeded  on  that  ground.  Before,  however,  this  point  is 
arrived  at,  other  questions  occur.  And,  first,  remitter 
applies  only  where  the  issue  has  a  riffht  of  entry.  Now 
George  Woodroffe  had  himself  the  reversion  immediately 
expectant  on  the  determination  of  the  base  fee  created  by 
the  deed  of  1735 ;  and  when  the  base  fee  also  vested  in 
him,  a  merger  took  place. .  That  drove  the  issue  in  tail  to 
•their  action  of  formedon,  and  took  away  their  right  of  entry, 
and  so  there  could  be  no  remitter.  Again,  a  covenant  to 
stand  seised  operates  entirely  under  the  Statute  of  Uses,  and 
the  question  arises,  whether  remitter  applies  at  all  to  the 
case  of  a  title  depending  on  that  statute.  The  anonymoup 
case  from  3  Leon.  93,  cited  in  the  judgment  of  the  Court 
below,  is  not,  when  examined,  adverse  to  the  argument  for 
the  pldntiff  in  error  upon  this  point.  There  the  wife  was 
held  to  be  remitted;  but  she  never  was  in  by  operation  of 
the  Statute  of  Uses.  On  the  death  of  her  husband,  she 
had  a  right  to  elect  to  come  in  under  the  stats.  1 1  Hen.  7, 
c.  20,  and  32  Hen.  8,  c.  28,  s.  6,  which  were  passed  to 
prevent  discontinuance  by  husbands  of  estates  held  by 
them  in  right  of  their  wives,  instead  of  under  the  Statute 
of  Uses.  If  she  had  elected  to  come  in  under  the  Statute 
of  Uses,  it  seems  to  follow  as  a  consequence,  from  the 


1M6. 


\ 


(a)  1  Taunt.  208.  (b)  1  Esp.  461.  (c)  7  T.  R.  386. 
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judgment  of  the  Court  in  that  case^  that  she  would  noi 
have  been  remitted.  But  it  was  suggested,  that  William 
Billinghurst  did  not  come  in  under  the  Statute  of  UseSy 
for  that  wills  do  not  operate  at  all  under  that  statute. 
This  subject  is  fully  discussed  in  the  last  edition  of  Sir 
Edward  Sugden's  work  on  Powers,  vol.  1,  p.  171,  and  the 
result  at  which  the  learned  author  arrives,  is,  that  where  a 
seisin  is  created  and  limited  to  uses  by  a  will,  those  linoitar 
tions  take  effect  under  the  Statute  of  Uses.  In  Doe  d. 
Cooper  v.  Finch  (a),  PattesoUy  J.,  expresses  a  distinct  opinion, 
that  if  a  party  takes  under  a  will,  he  takes  under  the 
Statute  of  Uses,  and  then  the  doctrine  of  remitter  does  not 
apply.  In  this  will  there  is  a  complete  devise  of  the  fee, — 
a  complete  legal  seisin,  upon  which  uses  can  operate.  If, 
therefore,  the  Statute  of  Uses  does  apply  to  a  will,  William 
Billinghurst  was  in  by  use,  and  if  so,  the  doctrine  of  re- 
mitter does  not  apply.  That  is  a  long  established  doctrine: 
Duncombey.  WingfieldQi)^  Vavasor* s  case  {c). 

If,  howeyer,  it   be  considered,  that  although    Geoige* 
Woodroffe  was  himself  estopped  from  being  remitted,  the 
issue  inheritable  afler  him,  not  being   affected  by  such 
estoppel,  were  capable  of  being  remitted ;  the  next  answer 
to  their  claim  is,  that  they  have  not  entered  in  time. 
Remitter  applies  only  where  there  is  an  existing  right  (d). 
The  Statute  of  Limitations  begins  to  run  from  the  time 
when  a  right  of  entry  existed,  whether  then  capable  of 
being  enforced  or  not     The  title  of  the  issue  in  tail  in 
this  case  first  accrued  on  the  death  of  Hester  Woodroffe, 
in  1767;  they  could  not  then  enter  upon  the  estate,  but 
the  right  to  determine  the  base  fee  then  accrued,  and 
George  Woodroffe  ought  then  to  have  done  some  act  to 
assert  his  title  to  the  estate  tail.     This  part  of  the  case, 
it  is  submitted,  is  dealt  with  on  an  erroneous  view  in  the 


(a)  4  B.  &  AdoL  805. 
{h)  Hob.  254. 


(c)  3  Leon.  53. 
{d)  Co.  Litt.  340.  b. 
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judgment  of  the  Court  below.  It  is  assumed  in  that  jadg- 
menty  that  because  Geoi^e  Woodroffe,  by  the  recovery  of 
1735,  had  estopped  himself  from  setting  up  the  estate  tail, 
and  therefore  could  never  afterwards  make  an  entry  so  as 
to  assert  a  title  inconsistent  with  the  recovery,  therefore  no 
right  of  entry  accrued  to  any  person,  enabling  such  person 
to  defeat  the  base  fee  until  the  death  of  George  in  1779. 
But,  supposing  George  Woodroffe,  on  the  death  of  Hester 
in  1767,  had  merely  refrained  from  asserting  his  right  of 
entry,  it  is  certain  that  the  time  would  have  begun  to  run 
against  the  succeeding  issue  in  tail  from  that  date :  Tokan 
V.  Kaye  (a),  CottereU  v.  Dutton  (b).  Can  it  be,  then,  that 
where  a  party  has  by  his  own  act  estopped  himself  from 
taking  advantage  of  a  right  of  entry,  the  consequences 
shall  be  different  as  regards  the  application  of  the  Statute 
of  Limitations  ? 

Assuming,  however,  that  there  might  have  been  a 
remitter  in  this  case,  remitter  is  subject  to  ekctian :  Haw- 
trejfs  case  (c).  Anonymous,  Dyer,  351  b ;  and  there  is  ample 
evidence  in  this  case  to  shew  that  William  Woodroffe,  the 
party  upon  whose  entry  the  question  arises,  elected  not  to 
be  remitted.  In  the  case  in  Dyer,  351  b.,  the  mar^nal  note 
by  JVeby,  C  J.,  is,  "  The  wife  in  this  case  had  ekction, 
whether  she  would  be  in  of  her  remitter  or  not ;  because, 
if  she  had  been  remitted,  it  would  not  have  been  beneficial 
to  any  other;  for  the  fine  of  the  husband  bars  the  issue  and 
all  others.  This  reason  was  given  by  Dodderidge,  Trin. 
16  Jaa,  in  the  argument  of  Barbara  Woods  v.  Sir  John 
Sherly.^  It  is  also  expressly  put  by  Patteson,  J.,  in  Doe 
d.  Cooper  v.  Finch,  as  a  case  to  which  the  doctrine  of 
election  is  applicable.  Where  a  man  has  two  rights,  one 
of  them  defeasible  and  the  other  not,  he  has  a  legal  right 
to  disclaim  the  one  and  claim  under  the  other.  Before  the 
case  of  Townson  v.  TickeU{d)y  it  was  supposed  that  such 


1846. 


(a)  3  Brod.  &  B.  217. 
{b)  4  Taant.  826. 


(c)  Dyer,  191  b. 
{d)  SB.  &  Aid.  31. 
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disclaimer  could  only  be  by  matter  of  record ;  it  was  tbae 
held  that  it  may  be  by  deed.     In  that  case  Abbaiij  C.  J., 
says^  '^  The  law  is  not  so  absurd  as  to  force  a  man  to  take 
an  estate  against   his  will;    prim&    facie,    eTCiy   estate, 
whether  given  by  will  or  otherwise,   is  supposed  to  be 
beneficial  to  the  party  to  whom  it  is  so  given.     Of  Aat, 
however,  he  is  the  best  judge ;  and  if  it  turn  out  tbat  the 
party  to  whom  the  gift  is  made  does  not  oonader  it  beae- 
ficial,  the  law  will  certainly,  by  some  mode  or  other,  aDow 
him  to  renounce  or  refuse  the  gift."    Upon  the  same  pria- 
ciple,  a  man  cannot  be  remitted  to  a  particular  estate  againet 
his  will.     The  authority  of  Littleton,  sect.  695,  waa  cited 
as  to  this  point  in  the  judgment  of  the  Court  below.     It  is 
there  said,  that  '^  where  the  entiy  of  a  man  is  ooogeable, 
and  a  lease  is  made  to  him,  albeit  that  he  clatms  by  words 
in  pais  that  he  hath  estate  by  force  of  such  lease^  or  saitk 
openly  that  he  claimeth  nothing  in  the  land  but  by  force 
of  such  lease,  yet  this  is  a  remitter  to  him,  for  tb^  sudi  dis- 
claimer is  nothing  to  the  purpose."  This  cannot  now  be  ood- 
sidered  as  strictly  law.     Indeed,  when  the  author  says,  u 
he  does  there,  that  disclaimer  may  be  by  record,  that  is  an 
authority  in  favour  of  the  application  of  the  doctrine  of 
election ;  for  there  is  now  no  doubt  that  disclaimer  may  be 
inferred  from  circumstances,  to  the  same  extent  as  it  for- 
merly operated  by  matter  of  record.     Anything  is  now 
sufficient  evidence  of  a  disclaimer,  which  goes  to  rebut  tiie 
presumption  of  law,  that  the  estate  is  for  the  benefit  of  the 
person  to  whom  it  comes :  Stacey  v.  Elpk  (a),  Birmingham 
V.  Kirwan  (A).     And  certainly,  if  this  be  a  question  of  in- 
tention,  and  if  intention  can   be  evidenced  by  conduct, 
there  was  in  this  case  the  strongest  possible  evidence  that 
W.  BiUinghurst  did  not  intend  to  enter  under  the  settle- 
ment, but  under  the  will.     He  took  the  name  and  arms  of 
WoodroflTe,  in  pursuance  of  the  direction  of  the  will ;  he 


(a)  1  Myl.  h  K.  195. 


(b)  2  Scho.  &  Le£r.  450. 
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executed  deeds  in  which  he  described  himself  as  tenaBt  for 
lie  only  ;  he  petitioned  the  Court  of  Chancery,  and  in  his 
]iffidavit  described  himself  as  tenant  for  life  only.  These 
eire  more  than  mere  matters  in  pais;  the  last,  indeed,  is 
aiatter  quasi  of  reooyd.  All  these  acts  must  surely  amount 
to  a  disclaimer;  and  a  court  may  look  to  cases  of  equitable 
election,  to  guide  them  in  cases  of  legal  election. — On  this 
p«irt  of  the  case,  he  cited  Doe  d.  Fisher  v.  Prosser  (a),  Earl 
of  Sussex  V.  Temple  (J),  Culley  v.  Doe  d.  Taylerson  (c). 

Lastly,  a  distinction  is  at  all  events  to  be  taken  between 

what  may  be  termed  the  Billinghurst  and  the  Maitiand 

estates.     With  respect  to  the  latter,  it  is  upon  the  other 

side  to  shew  that  the  entry  of  W.  Billinghurst  operated 

to  remit  also  the  co-h^ress  in  tail,  Mrs.  Walker;  or  that, 

by  electing  to  take  under  the  will,  he  acquired  the  whole 

estate  against  the  will     The  latter  would  be  a  conduedon 

wholly  inconsistent  with  legal  and   equitable  principles. 

And  it  is  to  be  observed,  that  these  several  parties  were 

not  in  by  one  act  of  descent,  being  the  issues  of  several 

coparceners;  Co.  Litt.  164.  a.:   the  entry,   therefore,  of 

W.  Billinghurst,  even  if  he  had  entered  as  issue  in  tail, 

could  not  have  the  effect  of  remitting  the  issue  of  the  other 

coparcenersb 
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HodgsoUf  for  the  defendants  in  error. — Upon  this  record 
there  is  nothing  whatever  to  shew  that  W.  Billinghurst, 
when  he  entered  in  1790,  in  the  character  of  devisee  of 
George  Woodroffe,  had  any  knowledge  whatever  of  his  titie 
as  tenant  in  tail  under  the  settlement  of  17 10 ;  but  even  if 
that  were  otherwiee,  and  there  were  any  grounds  for  aaying 
that  he  ought  not  now  to  be  permitted  to  set  up  that  tide, 
after  having  entered  and  asserted  his  rights  under  the  will, 
that  is  matter,  not  foi'  the  consideration  of  a  court  of  law, 
but  for  the  cognizanc<4  of  a  court  of  equity.     If  those  who 


(a)  Cowp.  217.        (*)  1  Ld.  Raym.  310.        (c)  11  Ad.  &  E.  1008. 
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now  daim  under  him,  are  bound  in  equity  to  give  effect  to 
the  will,  the  Court  of  Chancery  will  decree  accordin^y; 
but  this  Court  can  look  only  to  the  legal  rights  and  reiar 
tions  of  the  parties.  It  is  said,  however,  that  the  doctrine 
of  election  is  a  legal  as  well  as  an  equitable  doctrine.  The 
case  of  Birmingham  v.  Kirwan  (a)  appears  to  be  the  onlj 
case  where  the  doctrine  has  been  recognised  and  supported 
at  law;  and  there  not  to  the  extent  contended  for  on  behalf 
of  the  plaintiffs  in  error.  But  in  the  case  of  a  remiUer,  it 
must  take  place  nolens  volens,  because  it  enures  for  die 
benefit,  not  only  of  the  party  who  enters,  but  also  of 
those  who  daim  by  subsequent  limitations.  It  has  been 
conceded  on  the  other  side,  that  the  estate  tail  created  by 
the  settlement  of  1710  was  not  barred  or  discontinued  by 
the  recovery  of  1735,  nor  by  any  other  act  done  until  the 
recovery  of  1814.  The  sole  question  then  is,  in  whom  did 
it  subsist?  By  the  operation  of  the  deed  of  1735  there 
were  two  concurrent  titles,  one  to  the  base  fee  created 
thereby,  the  other  to  the  estate  taiL  Until  the  decision 
of  Lord  Holty  in  Machell  v.  Clarke  (b)^  an  alienation  by 
tenant  in  tail,  by  an  innocent  conveyance,  was  held  only  to 
create  an  estate  for  the  life  of  the  grantor ;  but  that  doc- 
trine was  then  exploded,  and  such  a  conveyance  was  held 
to  give  a  base  fee  defeasible  by  the  mere  entry  of  the  issue 
in  tail,  there  being  no  breach  of  the  statute  de  Donis,  since 
the  title  of  the  issue  in  tail,  per  formam  doni,  is  paramount 
to  the  title  under  the  conveyance  of  the  tenant  in  tail.  By 
the  deed-poll  of  1735,  therefore,  an  estate  in  fee  simple, 
determinable  on  the  failure  and  defeasible  by  the  entiy  of 
the  issue  in  tail,  vested  in  George  Woodroffe.  Now  the 
recovery  suffered  by  him  in  1735  could  only  operate  upon 
the  estate  tail  by  way  of  estoppel ;  but  there  are  abundant 
authorities  to  shew  that  issue  in  tail  are  not  affected  by  the 
estoppel:    see  Shep.  Touchst  pp.  3,  14,  35,  53,  68,  84. 


(a)  2  Scho.  &  Lefr.  450. 


(b)  Ld.  Rsym.  310. 
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Geoige  Woodroffe  was  no  doubt  himself  estopped  from 
setting  aside  the  conveyance  under  which  he  entered  and 
acquired  the  base  fee.  Hester  Woodroffe  did  no  act  to 
affect  it.  Upon  her  death,  in  1767,  the  estate  tail  de- 
scended upon  George  Woodroffe.  If  he  had  been  there- 
upon remitted,  his  settlements  made  in  1735  would  have 
been  avoided,  inasmuch  as  thej  could  not  take  effect  out  of 
the  estate  tail,  and  the  base  fee  would  on  that  supposition 
be  destroyed,  and  the  recovery  be  void.  The  principle  of  law, 
however,  applied,  that  where  a  person  takes  an  inconsistent 
estate  with  his  own  consent,  he  shall  not  be  remitted  to  his 
original  estate ;  George  Woodroffe,  therefore,  was  not  re- 
mitted, but  upon  his  death  the  estoppel  under  the  deed  of 
1735  was  at  an  end,  and  the  estoppel  under  the  recovery 
did  not  bind  the  issue  in  tail.  On  his  death  the  estate  tail 
descended,  as  to  one  moiety,  upon  his  nephew,  the  Bev. 
W.  Billinghurst,  and  from  him  on  W.  Billinghurst,  after- 
wards Woodroffe ;  and  the  other  moiety  vested  ultimately 
in  Mrs.  Maitland.  The  entry  of  W.  Billinghurst  the 
younger  in  1790  operated  ipso  facto  to  destroy  the  base 
fee,  and  to  remit  him,  as  to  one  moiety,  to  his  original 
estate  tail,  with  all  its  consequences.  And  his  right  of  entry 
was  not  then  barred,  for,  inasmuch  as  George  Woodroffe 
had  no  such  right  of  entry  as  would  enable  him  to  defeat 
the  base  fee,  no  available  right  of  entry  accrued  to  any 
person  until  his  death  in  1779.  The  entry  of  the  issue  in 
tail  was  then  conffeabk,  and  when  it  took  place  in  1790,  it 
operated  to  remit  the  party  entering,  according  to  the  doc- 
trine laid  down  by  Littleton,  s.  695.  The  intention  of  the 
party  entering  cannot  prevent  or  affect  the  operation  of  the 
entry:  Com.  Dig.,  Bemitter,  (B.  3).  There  may  possibly 
be  cases  where  the  party  might  by  an  express  disclaimer  avoid 
being  remitted,  but  if  he  enters,  and  suffers  the  estate  to 
vest,  he  is  remitted  nolens  volens.  Here,  the  instant  the 
entry  took  place,  the  estate  tail  was  restored ;  and  it  will 
be   contended  that  it  was  restored  equally  as  to  both 
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moietiesy  by  the  entry  of  one  of  the  co-heirs  in  taiL 
An  estate  by  descent  cannot  be  disdaimed  by  ex  post 
facto  actSy  like  an  estate  taken  under  a  deed  or  a  will, 
because  an  heir  at  .law  takes  not  only  for  himadf^  bat 
for  those  who  are  entitled  after  him  by  force  of  the  en- 
taiL  The  first  principle  of  election  is,  that  the  party 
who  is  put  to  his  election  shall  know  between  what  things 
he  is  to  elect :  but  here  there  is  nothing  whatever  to  shew 
that  W.  Woodrofie  was  cognisant  of  his  rights  as  hdr  in 
tail.  But  it  has  been  argued,  that  inasmuch  as  Greoige 
WoodroiFe  had  the  reversion  in  fee  immediately  expectant 
on  the  determination  of  the  estate  tail  in  his  nkother,  the 
base  fee  merged  absolutely  on  her  death  in  that  revenion. 
But  that  was  not  so,  because  there  was  no  assoraooe  made 
which  could  bar  the  issue  ;  the  base  fee  could  only  meige, 
if  at  all,  subject  to  the  right  of  the  issue  in  tail  to  enter  and 
avoid  it :  therefore,  the  estate  tail  being  still  in  existence  at 
the  time  of  the  recovery  suffered  by  W.  Woodroffe  in  1814, 
he  acquired  by  the  operation  of  that  recovery  a  good  title 
in  fee  simple  to  one  moiety  of  the  estate.  With  respect  to 
the  argument  which  has  been  advanced,  that  the  doctrine  of 
remitter  does  not  apply  where  the  party  enters  vandiet  tiie 
Statute  of  Uses,  the  authorities  cited  in  the  judgment  of  the 
Court  below  shew  that  it  cannot  be  supported.  Bat 
further,  in  order  that  the  Statute  of  Uses  may  apply,  there 
must  be  a  seisin  for  some  period,  however  short,  in  a  feofiee 
or  releasee  to  uses.  In  the  case  of  a  will,  the  seisin  is  ex- 
ecuted  with  reference,  not  to  the  Statute  of  Uses,  but  to  the 
Statute  of  Wills.  In  truth,  the  will  of  Greoige  Woodroffe 
was  inoperative  altogether,  and  the  estate  tail  subsisted, 
neither  barred  nor  discontinued,. until  the  recoveries  of  1814 
and  1818. 

With  respect  to  the  other  moiety  of  the  estate,  the  entry 
of  W.  Woodroffe  in  1790,  must  be  taken  to  be  an  entry 
as  well  on  behalf  of  Mrs.  Walker,  his  co-heiress,  as  of 
himself.    Before  the  3  &  4  WilL  4,  c  27,  the  entry  of  one 
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parcener  vested  the  estate  of  all.  The  fact  of  his  having 
been  in  possession  adverse  to  her  for  twenty  years  is 
immaterial;  he  was  not  bound  to  set  up  the  Statute  of 
IL«iinitations  against  her.  When  the  recovery  of  1818  was 
eiiffered,  the  title  to  the  whole  estate  was  in  W.  WoodrofFe 
and  Mrs  Maitknd ;  W.  Woodroffe  had  power  to  convey  an 
estate  of  freehold  to  a  tenant,  and  Mrs.  Maitland  being 
vouched,  came  in  and  completed  the  title. 
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Humphry^  in  reply. — It  cannot  certainly  be  contended 
that  the  deed  poll  of  1735  itself  created  a  discontinuance; 
but  when,  upon  the  death  of  Hester  Woodroffe  in  1767, 
the  base  fee  came  into  contact  with  the  immediate  reversion, 
a  merger  occurred,  the  right  of  entry  was  turned  into  a 
right  of  action,  and  a  discontinuance  took  place.  The  effect 
of  the  argument  on  the  other  side  is,  that  a  right  of  entry, 
the  exercise  of  which  is  for  a  time  prevented  by  an  estoppel, 
is  the  same  thing  as  no  right  of  entry  at  all.  If  a  right  of 
entry  existed  at  all,  the  Statute  of  Limitations  began  to  run 
upon  it  from  the  death  of  Hester,  and  so  the  actual  entry 
was  out  of  time.  The  position,  in  Com.  Dig.  Bemitter, 
(B.,  3),  as  to  remitter  being  nolens  volens,  and  not  capable 
of  waiver,  is  that  it  is  so  ^^for  the  benefit  of  him  in  remainder, 
otherwise  not ; "  2  Boll.  422,  pi.  40.  Now  in  this  case  the 
effect  of  the  remitter  was  to  prejudice  the  remainder-man, 
and  not  to  benefit  him.  With  respect  to  the  point  as  to 
the  Statute  of  Uses,  the  authorities  shewing  that  a  party 
who  takes  under  the  Statute  of  Uses  is  not  remitted,  are 
collected  in  Com.  Dig.  Bemitter,  (C.  6).  Again,  according 
to  the  law  as  stated  by  Pattesony  J.,  in  Doe  d.  Cooper  v. 
Finch,  the  issue  in  tail  had  a  right  of  election  whether  he 
would  be  in  of  his  remitter  or  not ;  and  as  W.  Woodroffe 
entered  under  the  will,  he  is  bound  by  it. 

In  Michaelmas  Vacation,  1845,  the  Court  intimated  that 
they  wished  to  hear  a  further  argument  upon  the  ])oint9 
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whether^  assuming  that  W.  Woodroffe  was  remitted^ 
as  tenant  in  tail,  to  one  moiety  of  the  estate,  the  lessors  of 
the  plaintiff  are  shewn  on  this  special  verdict  to  be  entitled 
to  the  other  moiety. 

The  case  was  accordingly  fiirther  argued,  in  last  Hjlazy 
Vacation,  (February  6)  (a),  by 

Humphry y  for  the  plaintiff  in  error. — The  question  whidi 
the  Court  dedres  to  have  fiirther  argued  is  in  effect  diis — 
whether  W.  Billinghurst,  afterwards  Woodroffe,  the  tenant 
for  life  imder  the  will  of  G.  Woodroffe,  acquired  a  fee 
simple  in  the  other  moiety  of  this  estate.  That  inTolves 
two  points :  first,  whether  the  remitter  of  W.  Woodroffe 
to  his  own  moiety  worked  a  remitter  to  his  co-heir  of  the 
other  moiety;  and  secondly,  if  that  was  not  so,  whether 
the  possession  of  W.  Woodroffe,  being  adverse  to  his 
co-heiress  in  tail,  Mrs.  Walker,  operated  so  as  to  revest 
in  him  and  his  heirs  the  whole  of  the  estate  tail  for  his 
own  benefit,  or  whether  it  did  not  confirm  the  title  under 
which  he  continued  in  possession,  namely,  the  base  fee, 
and,  as  a  portion  of  that  base  fee,  the  estate  for  life  and 
remainder  over  expectant  thereon,  given  by  the  will  of 
G.  Woodroffe. 

Numerous  acts  on  the  part  of  W.  Woodroffe  appear  on 
the  special  verdict,  which  amount  to  an  estoppel  to  his 
claiming  imder  any  other  title  than  that  of  the  will. 
Between  1779,  when  by  the  separation  of  the  two  moie- 
ties the  title  became  adverse,  and  1790,  when  the  entry 
took  place  which  worked  the  remitter,  there  were  descents 
of  both  moieties.  The  descents  which  thus  occurred  so 
severed  the  heirship,  that  the  co-heirs  could  not  have 
joined  in  a  real  action :  Co.  Litt  164.  a.  It  follows,  that 
the  remitter  of  one  did  not  operate  to  remit  the  other. 


(a)  Before  Lord  Denman^  C.  J.,  Pattestmy  J.,  Colerid^,  J.,  Cok- 
man,  J.,  Maule,  J.,  and  Erie,  J, 
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Remitter  is  a  doctrine  of  neoessitj,  and  takes  place  only 
when  the  party  has  no  other  remedy.  Littleton,  giving 
the  reason  for  a  remitter,  says  (s.  661)—"  A  principal 
cause  why  such  heir  in  the  cases  aforesaid,  and  other  like 
cases,  shall  be  said  in  his  remitter,  is,  for  that  there  is  not 
any  pe«on  ..gainst  whom  he  may  eue  his  writ  of  formedon. 
For  against  himself  he  cannot  sue,  and  he  cannot  sue 
against  any  other,  for  none  other  is  tenant  of  the  free- 
hold ;  and  for  this  cause  the  law  doth  adjudge  him  in  his 
remitter,  scilicet,  in  such  plight  as  if  he  had  lawfully  reco- 
vered the  same  land  agidnst  another."  Here  one  co-heir 
had  a  remedy  against  the  other.  It  is  not  like  the  case  of  an 
entry  on  a  disseisor,  or  on  a  vacant  possession.  By  the  will 
of  Greorge  Woodroffe,  the  base  fee  (which  is  an  estate  sub- 
ject to  all  rights  of  disposition)  was  disposed  of  to  one  for 
life,  and  then  over ;  the  tenant  for  life  entered  under  the 
will,  that  is,  under  the  base  fee — a  rightful  but  defeasible 
title.  There  was  no  necessity,  in  such  a  case,  for  the 
operation  of  the  doctrine  of  remitter  as  to  the  moiety  of 
his  co-heiress  in  tail,  for  that  co-heiress  had  the  same 
rights  and  remedies  as  oAer  persons.  She  might  have 
asserted  the  right  by  a  simple  entry,  without  more. 
Further,  the  circumstances  under  which  the  entry  of  Wil- 
liam Billinghurst,  afterwards  Woodroffe,  took  place  in 
1790,  were  not  such  as  that  his  entry  and  possession  work- 
ed a  remitter  as  to  the  other  moiety  of  the  estate.  There 
may  be  a  special  entry  for  a  particular  purpose,  and  claim- 
ing a  particular  right,  which  will  not  have  the  effect  of 
revesting  the  title  of  the  co-heir.  In  Yin.  Abr.,  Entry, 
pL  1,  it  is  said,  **  If  lands  descend  to  two  parceners,  and  a 
stranger  abates,  and  after  one  co-parcener  enters  into  the 
whole  to  her  own  use,  this  shall  not  settle  any  possession 
in  the  other,  but  all  the  estate  shall  be  in  herself  by  the 
special  entry."  And  in  Co.  Litt.  243.  b.,  '^  Here  it  ap- 
peareth,  that  when  the  one  coparcener  doth  specially 
enter,  claiming  the  whole  land,  and  taking  the  whole  pro* 
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fit8»  that  ske  guns  the  one  moiety,  viz*  of  her  aster  bj 
abatement,  and  yet  her  dying  seiaed  ahall  not  take  away 
the  entry  of  her  mater;  whereas,  when  one  oopaieena 
enters  generally,  and  taketh  the  profits,  this  shall  be  ao- 
eoonted  in  law  the  entry  of  them  both,  and  no  diyesfting 
of  the  mmety  of  her  sister.'*  This  distinction  is  reeognised 
by  Doe  d.  Barrett  y.  Keen{a)y  and  Doe  d.  GVff  ▼.  Pkar- 
eemiiy  Now,  in  the  present  ease,  the  entry  of  W.  Wood- 
Toffe,  aa  all  the  acts  done  by  him  plainly  shew,  was  an 
entry  for  the  special  purpose  of  claiming  the  entirety  of  the 
estate,  under  the  devise  of  it  in  the  will  of  Geoi^  Wood- 
roff^  and  therefore  it  did  not  operate  to  re-YCSt  the  tide  of 
the  co-heiress  of  the  moiety. 

Secondly,  assuming  that  there  was  no  remitter  aa  to  the 
moiety  of  Mrs.  Wmlker,  then,  if  W.  Woodroffe  acquired 
a  title  to  the  other  moiety  by  adverse  possession,  he  and 
those  claiming  through  him  are  estopped  to  say  that  he  did 
not  acquire  it  in  respect  of  the  estate  given  by  the  wilL 
There  may  be  an  estoppel  by  recital:  Nash  v.  7\<m«r(c)» 
and  other  authorities  cited  in  the  note  to  Smith's  Lieading 
Casea^  voL  2,  p.  456.  That  doctrine  was  admitted  in  R^it 
d.  Jeffreys  v.  Bucknall^d),  although,  under  the  ciicom* 
stances  a£  that  case,  it  was  held  that  an  estoppel  was  not 
in  fiict  worked.  Had  W.  Woodroffe  entered  upon  the 
other  moiety  of  the  estate,  not  by  wrong,  not  in  the  char- 
acter of  a  disseisor,  but  in  respect  of  the  estate  for  life 
which  had  by  the  will  of  Greorge  been  carved  out  of  the 
pre-existing  base  fee,  which  continued  until  the  base  fee 
was  destroyed  by  the  recovery,  and  was  liable  to  be  con- 
firmed by  any  operation  of  the  Statute  of  LimitatioDB, 
the  bar  of  the  issue  in  tail  by  lapse  of  time  would  prevent 
the  base  fee  from  being  def^ted.  When  the  law  has  by 
lapse  of  time  rendered  tiie  base  fee  indefeaable,  the  pftrty 


(a)  7  T.  R.  386. 

(b)  6  East,  173. 

(c)  1  £sp.  217. 


(<Q  2  B.  &  Adol.  278.  See, 
on  this  point,  Carpemfer  r.  But- 
ler^ QM.it  W.  209. 
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clauning  a  tenancj  for  Kfe  omrved  out  of  it  caimot  be  fJ-        1846. 
lowed  to  eay  that  it  is  defeated.    The  effect^  th^efore,  of   WaoDaoFrs 
the  continuance  in  poaaeesion  <rf  W.  Woodroffe  to  tbe  end         ^ 
of  twenty  years  firom  the  period  when  the  adverse  posses-  '• 

eion  oommenoed  in  1779  was»  not  to  defeat  the  base  fee,  or 
alter  the  nature  of  the  estate,  which,  though  a  defeasible, 
vras  not  a  wrongful  estate^  but,  on  the  contrary,  to  bar  the 
claim  of  the  issue  in  tail,  and  bo  to  render  the  base  See  in- 
defeasible, and  to  confirm  the  estates  of  all  tibie  parties  ear 
titled  under  the  suooesave  limitations  to  wbidi  the  base  fee 
was  subjected  by  the  will.  In  Co.  Litt.  267.  b.,  it  is  said : 
"  By  this  it  appearelli,  that  as  a  release  made  of  a  right 
to  him  in  reversion  or  remainder,  shall  aid  and  benefit  him 
that  hath  the  particubur  estate  for  years,  life,  or  estate  tail, 
so  a  release  of  a  right  made  to  a  particular  tenant  for  life, 
or  in  tail,  shall  aid  and  benefit  him  or  them  in  the  re- 
mainder/' And  if  so,  this  indefeasible  base  fee  oonld  not 
be  affected  by  the  recovery.  When  tenant  in  tail  is  barred 
of  his  real  action,  he  cannot  gain  the  fee  by  the  feigned 
action  of  a  recovery.  See  the  opinion  in  Feame's  Posthu- 
mous Works,  pp.  442 — 444. 

Hodgson^  contrd. — The  entry  of  one  coparcener,  unex- 
plained, enures  to  the  benefit  of  the  others.  With  respect 
to  the  distinction  taken  between  general  and  special  entry, 
it  is  not  found  by  the  special  verdict  that  the  entry  of  W. 
Woodroffe  was  into  one  moiety  only,  and  that  cannot  be  in- 
ferred. The  argument  on  the  other  side  is,  that  he  actually 
ousted  Mrs.  Maitland  from  the  other  moiety,  and  held  the 
entirety  of  the  estate  in  fee.  But  this  argument  cannot  be 
maintuned.  The  claim  of  W.  Woodroffe  was  not  adverse 
to  her;  she  had  a  right  to  an  estate  tail,  and  by  coming  in 
and  being  vouched^  she  confirmed  the  estate  of  which  he 
was  in  possession.  However  imperfect  the  right  of  W. 
Woodroffe  was,  it  was  competent  to  her  to  c(»firm  it,  and 
by  so  doing  to  avoid  the  base  fee.    Then  the  deseents  oast 
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between  1779  and  1790  are  relied  on  as  aflfecting  the  title; 
but  they  only  created  a  greater  yariety  of  persons  entitled ; 
they  did  not  toll  the  entry.  The  estate  tail  was  ney^ 
barred  fix)m  the  period  of  its  creation  in  1710.  The 
recovery  of  1735,  being  suffered  by  one  who  was  then  a 
mere  stranger  to  the  estate,  could  only  operate  by  estoppel 
against  him  and  in  favour  of  some  person  who  took  ad- 
versely to  the  tenant  in  tidL  If  the  limitations  of  the 
marriage  settlement  of  George  Woodroffe  had  taken  eflfect, 
there  might  have  been  persons  in  whose  favour  the  estoppel 
might  operate ;  but  they  fiuled ;  the  estate  tail,  therefore, 
never  was  without  an  owner  in  possession,  from  17 10  down 
to  the  recoveries  in  1814  and  1818.  Notwithstanding  the 
recovery  of  1735,  Greorge  Woodrofie  continued  tenant  in 
tail,  and  died  in  that  character;  and  in  1790,  W.  Billing- 
hurst  entered  as  tenant  in  tail,  and  being  a  coparcener,  his 
entry  enured  to  the  benefit  of  the  other  coparcener.  But 
even  if  he  had  acquired  a  fee  adversely  to  Mrs.  Maitland,  he 
was  fully  at  liberty  to  abandon  that  title  in  1818,  and  to 
vouch  her  in  the  recovery. 


Humphry  was  heard  in  reply. 


Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. — ^It  appears,  by  the  special  verdict  in  this 
case,  that  George  Woodroffe,  being  seised  of  certain  lands 
in  fee  simple,  by  a  deed  dated  January  6th,  1710,  settied 
the  same  to  various  uses  long  rince  expired,  and  subject 
thereto  to  the  use  of  Bobert  Woodroffe  (his  brother)  and 
Hester  his  wife,  and  the  heirs  of  their  bodies  issuing,  and 
for  default  of  such  issue,  to  Bobert  Woodroffe  in  fee.  Bobert 
Woodroffe  died  in  the  lifetime  of  Gteorge  Woodroffe,  the 
settlor,  leaving  by  his  wife  Hester  one  son,  George  Wood- 
roffe, and  two  daughters,  Lettice  Woodrofie,  afterwards 
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Billinghurst^  and  Hester  Woodroffe,  afterwards  Caverley. 
Geoige  Woodroffe,  the  settlor,  died  in  1 7 1 3.  Hester  Wood- 
roffe  died  in  1767,  and  on  her  death  the  estate  tiul  would 
have  descended  in  regular  course  to  her  son  Greorge,  and 
on  his  death  in  1779  without  issue,  the  estate  tail  would 
have  descended  in  moieties,  viz.  one  moiety  would  have 
descended  to  William  Billinghurst,  the  onlj  son  of  Let- 
tice  Billinghurst,  and  on  his  death  in  1790  to  his  eldest 
son  William,  who  assumed  the  name  of  Woodroffe ;  and  on 
the  death  of  this  William  Woodroffe  in  1824  without 
issue,  to  his  brother  George,  who  also  assumed  the  name 
of  Woodroffe,  and  is  the  plaintiff  in  error.  The  other 
moietj  would  in  like  manner  have  descended,  on  the  death 
of  Geoige  Woodroffe,  the  nephew  of  the  settlor,  to  Hester 
Caverlej,  and  on  her  death  in  1784  to  her  only  daughter 
Ann  Walker,  and  on  her  death  in  1797  to  her  only  daugh- 
ter Jane,  who  married  first  Dalhousie  Watherstone,  and 
afterwards  William  Mordant  Maitland. 

It  will  be  convenient  in  this  place  to  advert  to  some  of 
the  deeds  which  have  been  executed  by  the  parties  succes- 
sively in  possession  of  the  estate.  In  September,  1735,  Hes- 
ter Woodroffe,  being  then  tenant  in  tail  in  possession,  exe- 
cuted a  deed  poll,  which  operated  as  a  covenant  to  stand 
seised,  the  effect  of  which  was  to  pass  a  base  fee  to  George 
Woodroffe  her  son,  who  aFterwards,  in  the  same  year,  and 
in  the  life  of  Hester,  suffered  a  recovery  to  the  use  of  him- 
self in  fee.  George  Woodroffe  dying  in  1779,  by  his  last 
will  devised  the  lands  in  dispute  to  trustees  and  their  heirs, 
in  trust  to  pay  an  annuity  of  £200  a-year  to  his  nephew 
WiUiam  Billinghurst,  and  subject  thereto  to  his  great- 
nephew  William  Billinghurst  (afterwards  Woodroffe)  for 
life,  with  remainder  to  the  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  first  and  other  sons  of 
William  Billinghurst  (afterwards  Woodroffe)  in  tail  male ; 
and  in  default  of  such  issue,  to  the  use  of  George  Wood- 
roffe (the  plaintiff  in  error)  for  life,  with  other  limitations 
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not  material  to  be  stated.  The  deyiflees  in  trust  of  Greovge 
Woodroffe  the  testator  entered  into  possesion,  and  so  con- 
tinued till  the  death  of  William  Billinghurst  the  nephew  of 
the  devisor,  and  until  about  October,  1790,  when  tliey 
gaye  possession  to  the  great-nei^w,  William  BillingfaurBt, 
(afterwards  Woodroflfe),  who  was  then  of  age.  The  said 
William  Woodroffe,  or  parties  claimii^  under  him,  con- 
tinned  in  possession  of  the  rents  and  profits  of  the  entirety 
of  tiie  premises  in  question,  and  of  other  estates  devised  bj 
the  win  of  George  Woodroffe  the  devisor,  from  the  time 
when  he  came  of  age,  in  October  1790,  up  to  the  time  of 
his  death  in  1324. 

It  was  agreed  by  the  counsel  on  both  sides,  that  the 
effect  of  the  deed  poll  of  Hester  Woodrofie  of  1735  was  to 
pass  a  base  fee  to  her  son  George  Woodroffe,  the  devisor, 
but  it  was  contended  by  Mr.  Humphry ,  for  the  pkuntiff 
in  error,  that,  as  Geoi^  Woodroffe  the  devisor  was  heir  at 
law  of  Robert  Woodroffe,  and  as  such  entitled,  under  the 
settlement  of  January,  1710,  to  the  reversion  m  fee  ex- 
pectant on  the  determination  of  the  estates  tail  created  by 
that  deed,  the  base  fee  merged  in  the  reversion  in  fee. 
No  authority  was  cited  in  support  of  this  position,  but  it 
was  rested  on  a  supposed  analogy  to  the  case  where  a 
tenant  in  tail>  with  an  immediate  leveraon  in  fee,  levies  a 
fine,  the  operation  of  which  is  commonly  said  to  be  to 
merge  the  estate  tail,  and  bring  the  reversion  into  iname- 
diate  possescdon  (a).  But  it  seems  to  us  that  the  cases  are 
notparaUel;  for,  inthecaseof  a  fine,  the  estate  tail  is  barred 
by  force  of  the  statute  of  fines ;  but  in  this  case  it  is  pre- 
served by  the  statute  de  donis,  and  still  subsists  in  point  of 
right,  antecedent  to  the  reversion  in  fee ;  and  as  long  as 
that  intermediate  estate  subsists,  the  doctrine  of  merger 
cannot  apply.  But  it  was  further  contended,  that,  if  the 
base  fee  were  not  merged  in  the  reversion,  still  the  base  fee 


(a)  Cruise  on  Fines,  p.  274 ;  Symondt  v.  {Wimore,  4  Mod.  1. 
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would  be  snfScient  to  support  tlie  deyises  of  the  will  of 
George  Woodroffe  the  deyiflor,  as  long  as  it  continued  to 
exist)  and  it  was  ai^ed  that  the  base  fee  still  continued 
to  exist.  It  was  agreed  on  both  sides^  and  the  law^  we 
thinks  is  clear^  that  there  was  no  remitter  to  Greorge  WoocU 
rc^e  the  devisor,  the  recovery  suffered  by  him  having 
efiectually  estopped  him,  and  prevented  him  fiom  being 
remitted  to  his  title  under  the  estate  tail ;  but  it  was  con- 
tended, by  the  plaintiff  in  error,  that  there  was  no  remitter 
to  William  Woodroffe,  the  great-nephew  of  the  devisor,  on 
several  grounds :  first,  on  the  ground  that  William  Wood* 
ToSh  took  an  estate  by  virtue  of  tiie  Statute  of  Uses,  and 
oonsequentiy  could  have  no  otiier  estate  in  the  land  than 
what  he  had  in  the  use,  agreeably  to  the  rule  established  in 
An^  TownsetuTs  aue  (a);  and  a  dictum  of  Air.  Justice  Pat* 
teaon,  in  Doe  v.  Cooper  (&),  to  the  same  effeot,  was  cited. 
But  those  cases  differ  from  the  present,  ae  the  estates  tail 
in  those  cases  had  been  discontinued,  and  the  issue  in  tail 
had  oonsequentiy  no  right  of  entry.  In  the  present  case, 
tiie  estate  tail  had  not  been  discontinued,  and  it  was  upon 
this  difference  that  the  judgment  of  the  Court  below  pro- 
ceeded, in  conformity  with  an  anonymous  case  in  8  Leonard, 
93,  which  was  decided  upon  die  same  differ^ce,  and  in 
conformity  also  with  Coke's  Conunentary  on  Litt,  0.  698, 
where  the  eame  difference  is  taken.  The  counsel  for  tiie 
plaintiff  in  error  cited  Vanasor's  ca8e{c\  as  being  inconsist- 
ent with  the  decision  of  the  Court  below  on  tiiis  point  In 
that  case,  Nicholas  l^dis,  being  seised  oi  the  manor  of 
WoodhaU,  leased  it  to  William  Vavasor  and  Elizabeth  his 
wife,  for  the  life  of  the  wife,  with  remsunder  to  the  right 
heirs  of  the  husband.  The  husband  made  a  feoffinent  in 
fee  to  the  use  of  himsdf  and  his  wife  for  their  liveei,  re- 
mainder to  the  right  heirs  of  the  husband.  The  husband 
died,  the  wife  held  the  land,  and  (£d  waste  in  a  park,  parcel 
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{b)  4  B.  &  Adol.  305. 
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of  the  manor.  *'  It  was  moved  to  the  Court  if  the  writ  of 
waste  should  suppose  that  the  wife  held  ex  dimiaeioae  Ni- 
colai  EUis,  or  ex  dimissione  of  her  husband.  It  was  the 
opinion  of  the  Court,  that  upon  this  matter  the  writ  ahould 
be  general,  viz.  that  she  held  ex  hereditate  J.  &,  &c.,  with- 
out saying  more,  either  ex  dimissione  hujus,  vel  illius  ;  for 
she  is  not  in  by  the  lessor,  nor  by  the  feoffees,  but  by  the 
Statute  of  Uses,  and  therefore  the  writ  shall  be  ex  heredi- 
tate. It  was  also  the  opinion  of  the  justices,  that  the  wife 
here  is  not  remitted,  but  that  she  should  be  in  aocording  to 
the  terms  of  the  feoffment." 

This  case  cannot  be  considered  as  a  deddon  on  the  point 
of  remitter,  being  but  an  incidental  discussion  upon  a  mo- 
tion made  to  ascertain  the  opinion  of  the  Court  on  tJhe 
proper  form  of  making  out  the  writ.    If,  however,  the  case 
is  to  be  looked  upon  as  a  decimon  on  the  point,  it  is  at  vari- 
ance with  Hawtrey^s  case  (a),  and  must  be  conadered  as 
overruled  by  the  subsequent  case  in  3  Leon.  93,  and  the 
case  of  Duncombe  v.  Wtngfieldijiy     But,  secondly,  it  was 
contended,  that  there  was  no  remitter  in  this  case,  because 
remitter  was  said  to  be  subject  to  election,  and  in  this  case 
.  it  was  said  that  William  Woodroffe  had  entered  claiming 
under  the  devises  contained  in  the  will  of  George  Wood- 
roffe the  testator,  and  must  be  considered  as  having  elected 
to  take  under  the  will,  and  to  have  wuved  his  claim  to  the 
estate  tail.     No  authority  was  cited  to  shew  that  a  party 
can  waive  an  estate  to  which  he  would  be  remitted,  where 
the  remitter  would  enure  to  the  benefit  of  others  as  well  as 
himself.    Littleton's  authority,  s.  695,  is  express,  that  a 
disclaimer  in  pais  is  of  no  avail,  and  the  reasons  assigned  by 
Dodderidge,  as  stated  in  the  note  in  Dyer,  351,  explam 
satisfactorily  the  grounds  of  this  rule  of  law.    In  that  case, 
land  in  socage  tenure  was  given  to  a  man  and  his  wife  in 
tail,  with  remainder  to  the  heirs  of  the  husband  in  fee; 


(a)  Dyer,  191  b. 


{h)  Hob.  254. 
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they  have  issue ;  the  husband  levied  a  fine^  with  proda- 
mations,  to  his  own  use,  and  then  by  will  devised  the  land 
to  his  wife  for  life,  and  the  remainder  to  a  stranger  in  fee, 
with  a  condition  to  pay  a  rent  out  of  the  land  annually, 
with  a  clause  of  distress.   He  died,  the  wife  entered,  daim- 
ing  an  estate  for  life,  paid  the  rent  according  to  the  will, 
and  then  died.     The  question  arose,  whether  the  issue  in 
t^  or  the  remainderman  was  entitled  to  the  land.     The 
Court  held  that  the  tenant  in  tail  was  barred,  for  that  his 
mother  had  waived  the  estate  tail ;  and  even  if  she  had 
not,  the  conveyance  of  the  estate  tail  must  necessarily  be 
made  as  heir  of  the  body  of  hb  £etther  as  weU  as  his 
mother,  so  that  the  fine  with  prochunations  levied  by  the 
father  barred  the  entaiL     In  the  margin  of  the  case  is  this 
note: — The  wife  in  this  case  had  an  election,  whether  she 
would  be  in  of  her  remitter  or  not ;  because,  if  she  had  been 
remitted,  this  would  not  be  beneficial  to  any  other;   be- 
cause the  fine  of  the  baron  barred  the  issue  and  all  others. 
This  reason  was  given  by  Dodderidge. — ^We  agree,  there- 
fore, with  the  Court  below  in  thinking  that  the  disclaimer 
was  unavailing  to  prevent  the  remitter.    But  it  was  further 
objected,  that  there  could  be  no  remitter  in  this  case  to 
William  Woodroffe,  on  the  ground  that  his  entry  was 
barred  by  the  Statute  of  Limitations.  The  answer  given  in 
the  Court  below  to  this  objection  appears  to  us  to  be  satis- 
factory, for  we  agree  with  that  Court  that  the  right  of  entry 
in  this  case  must  be  considered  as  having  first  accrued  on 
the  death  of  George  Woodroffe,  the  testator,  in  1779 ;  for 
up  to  that  lime  there  never  was  any  available  right  of 
entry  in  any  person,  and  it  could  not  be  the  intention  of 
the  statute  to  take  away  the  right  of  entry,  unless  an  avail- 
able right  of  entry  had  descended  on  some  person  who  had 
neglected  to  take  advantage  of  it,  for  which  I^mistan^s 
case  (a)  is  an  authority.     The  entry,  therefore^  made  by 
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(a)  Noy,  46. 
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1846.        Willimn  Woodroffe  in  1790  was  within  the  time  linuted  bj 

WooraoFTs   statate.     It  appears  to  us,  therefore,  that  after  WiUiain 

j^         Woodrofie  had  entered  into  possession  onder  the  defeaoUe 

<f*  title  deiived  under  his  unde's  will,  haying  at  that  tune  a 

Damibll*  ... 

right  of  entry  into  one  undivided  moiety  of  the  land  as  hdr 

in  tail  of  that  moiety,  he  must  be  considered  as  haiing 

been  remitted  to  his  better  estate  as  to  that  moiety,  and  as 

to  that  moiety  a  good  title  is  deduced  to  die  lessors  of  the 

plaintiff  below.    But  it  is  next  to  be  conddered  what  ia  the 

effect  of  the  state  of  circumstances  appearing  on  the  qiedal 

yerdict  upon  the  other  moiety  of  the  estate,  to  which  Mrs. 

Walker  at  that  time,  namely,  in  1790,  had  a  (daim  as  heir 

in  taiL 

It  was  contended,  on  behalf  of  the  defendants  in  enor, 

that  William  Woodroffe  and  Ann  Walker  being  paroenerei 

and  William  Woodroffe  being  remitted  to  his  better  eafeatei 

Ann  Walker  was  remitted  also.    No  authority  was  mted 

to  shew,  that  where  a  defeasiUe  estate  in  lands  is  cast  upoa 

a  man  who  has  in  him  an  elder  and  better  title  to  a  moiety, 

the  remitter  of  him  to  his  elder  title,  as  to  tiie  one  moiety, 

operates  as  a  remitter  to  another  party  entitied  to  the  other 

moiety  as  coparcener  widi  him.    If  we  conader  the  matter 

independently  of  authority,  there  appears  no  ground  for 

holding  that  there  is  a  remitter  in  such  a  case.     It  is  said 

in  Littleton,  s.  659,  that  a  remitter  takes  place  when  a  man 

has  two  titles  to  lands  and  tenements,  one  a  more  and«nt 

title,  and  another  a  more  latter  title;  and  if  he  come  to  the 

land  by  a  latter  title,  the  law  wiU  adjudge  him  to  be  in  by 

force  of  the  elder  title,  because  the  elder  title  is  the  m<»re 

sure  and  more  worthy  title. — ^In  the  present  case  there  is 

no  such  concurrence  of  tities ;  Mrs.  Walker  having  no  de- 

feamble  estate  cast  upon  her,  but  simply  a  title  to  an  estate 

tail  by  descent   It  is  said,  with  reference  to  estates  disoon* 

tinned  (a),  that  the  primnpal  cause  why  the  heir  in  Sttob 

(a)  Littleton,  8.  061. 
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casee  shall  be  said  to  be  in  his  remitter,  is,  for  that  there  is 
not  any  person  against  whom  he  may  sue  his  writ  of  for- 
med on :  for  against  himself  he  cannot  sue,  and  he  cannot 
sue  against  any  other,  for  none  other  is  tenant  of  the  free- 
hold. But  no  such  reason  for  remitter  exists  in  the  present 
case,  since  Mrs.  Walker  might  have  asserted  her  right  to 
the  estate  by  a  simple  entry  widiont  more,  so  that  the  rea- 
son for  remitter  seems  to  fail  entbely.  It  may  be  urged, 
that,  afler  the  entry  of  William  Woodroffe  in  this  case, 
Mrs.  Walker  ought  to  be  considered  as  being  actually  in 
possession  of  her  moiety,  for  which  the  case  of  Snudes  v. 
Dah{a)  may  be  cited.  In  that  case,  William  Watson  was 
seised  of  the  lands  in  question,  and  had  issue  Allai  Watson 
and  Anne  Watson  by  one  wife,  and  William  Watson  by 
another,  and  devised  the  land,  being  hidden  in  kni^t's  ser- 
vice of  the  Queen,  to  his  wife  during  widowhood,  the  re- 
mainder to  William  the  younger  son,  and  died,  and  hb  wife 
entered  into  all  the  lands.  Allen  made  no  actual  entry 
into  the  lands,  but  died  without  issue ;  and  the  question 
was,  whether  the  entry  of  the  widow  into  the  lands  did 
work  to  an  actual  entry  to  Alien  the  heir  for  his  tlurd  part, 
whereof  he  was  tenant  in  common  with  ihe  widow,  the  de* 
vise  as  to  that  third  part  being  void.  The  entry  in  that 
case  was  made  by  the  widow  generally,  but  the  Court  did 
not  confine  itself  to  what  was  strictly  necessary  to  tiie  de- 
deion  of  the  case ;  for  it  was  said  that  ^  the  entiy  of  one 
tenant  in  common  might  be  in  three  manners :  either  in  the 
name  of  herself,  or  her  fellow,  (which  were  most  clear) ;  or 
generally,  (as  this  case  is),  which  shall  be  always  taken 
according  to  right,  as  being  imder  construction  of  law,  and 
therefore  ever  construed  lawiul ;  or  lastly,  entry  claiming 
all  expressly,  which  yet  cannot  dispossess  her  fellow,  for 
her  possession  is  over  all  lawiul,  as  well  before  such  daim 
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as  after;  ao  that  there  is  no  possession  altered  by  such 
daini;  and  then  a  sole  claim  without  more  can  neyer  change 
the  possesion,  and  without  a  change  of  possession  it  re- 
mains as  before ;  and  therefore  a  copartner,  joint  tenant,  or 
tenant  in  common,  can  never  be  disseised  hj  his  feUow 
bnt  by  an  actual  ouster."  llie  Court  held,  on  these  grounds^ 
that  the  entry  of  the  widow  operated  as  an  actual  entry  by 
Allen,  so  as  to  exclude  his  brother  of  the  half-blood.  The 
law  is,  however,  hud  do?ni  differently  in  Co.  Lit.  373.  b., 
where  it  is  said,  "  Here  it  is  to  be  understood,  that  when 
one  coparcener  doth  enter  into  the  whole,  this  doth  not 
divest  the  estate  which  descends  by  the  law  to  the  other, 
unless  she  that  doth  enter  daimeth  the  whole,  and  taketh 
the  profits  of  the  whole,  for  that  shall  divest  the  freehold  in 
law  of  the  other  parcener."  Bnt  even  suppo(nng  the  posi- 
tions lidd  down  in  the  case  of  Smaks  v.  Dale  to  be  correct 
to  the  full  extent  to  which  they  are  laid  down,  the  relatknis 
of  coparceners  to  each  other  have  been  varied  by  the  statute 
3  &  4  Will.  4,  c.  27,  s.  12.  By  that  section  it  is  enacted, 
that,  where  any  one  or  more  of  several  persons  entitled  to 
any  lands  as  coparceners,  &c.,  shall  have  been  in  poesession 
of  the  entirety,  or  more  than  his  or  their  undivided  share 
or  shares  of  such  land,  for  his  or  their  own  benefit^  or  for 
the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  such  land, 
such  possession  shall  not  be  deemed  to  have  been  the  pos- 
session of  such  last-mentioned  person  or  persons,  or  any 
of  them.  This  statute  has  been  decided,  in  the  case  of 
CuUey  V.  Doe  d.  Tayler9on  (a),  to  have  a  relation  back, 
so  far  as  relates  to  the  objects  of  the  act,  and  to  have 
the  effect  of  making  their  possessions  separate  from  the 
time  when  they  first  became  coparceners,  joint  tenants,  or 
tenants  in  common.     Since  the  passing  of  that  statute. 


(a)  11  Ad.  &  El.  1016. 
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therefore,  the  possession  of  the  fthd  by  one  coparcener  can- 
not be  considered  as  the  possession  of  his  coparcener;  nor, 
consequently,  can  the  entry  of  one  have  the  effect  of  vest- 
ing the  possession  in  the  other.     It  remains  to  be  consi- 
dered, whether  William  Woodroffe,  by  his  entry  and  con- 
tinuance in  possession  until  the  right  of  entry  of  Mrs. 
Walker  and  her  descendants  was  barred,  is  to  be  deemed  to 
have  gained  a  fee  simple  by  wrong  to  his  own  use.   It  may 
be  admitted,  that  if  a  party  enters  on  land  by  disseisin  or 
abatement,  and  holds  it  adversely  to  the  party  entitled  for 
a  sufficient  length  of  time  to  bar  the  right,  he  will  have 
gained  an  indefeasible  estate  in  fee  simple  by  wrong  to  his 
own  use,  or  to  the  use  of  another,  if  the  disseisin  were  made 
to  the  use  of  another,  for  which  see  Littleton,  s.  278,  where 
it  is  said,  '^  If  two  or  three,  &c.  disseise  another  of  any 
lands  or  tenements  to  their  own  use,  then  the  disseisors  are 
joint  tenants.     But  if  they  disseise  another  to  the  use  of 
one  of  them,  then  they  are  not  joint  tenants;  but  he  to 
whose  use  the  disseisin  is  made  is  sole  tenant,  and  the 
others  have  nothing  in  the  tenancy,  but  are  called  coad- 
jutors to  the  disseisin."    The  present  case,  however,  is  not 
to  be  likened  to  a  case  of  disseisin,  for  William  Woodroffe, 
when  he  entered  as  devisee  under  the  will  of  George  Wood- 
roffe, entered  under  a  title  which,  though  defeasible,  was 
good  until  it  was  defeated.    The  nature  of  the  estate  which 
George  Woodroffe  the  testator  possessed,  and  which  he  de- 
vised by  his  will,  is  explained  in  the  case  of  MacheU  v. 
Clarke  {a\  where  it  is  said,  ^^  If  tenant  in  tail  conveys  the 
land  entailed  by  bargain  and  sale,  lease  and  release,  cove- 
nant to  stand  seised  to  the  use  of  another,  and  dies,  a  base 
fee  passes  by  the  conveyance,  and  the  estate  continues, 
until  it  is  avoided  by  the  issue  in  tail  by  entry."    The  base 
fee,  though  defeasible,  is  not  to  be  considered  as  a  wrongful 
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(a)  2  Lord  Raym.  782. 


794 


CASB  IN  THB  BXCHSaUSR  CHAMBER. 


1846. 


estate,  and  it  has  all  the  SbidentB  of  a  rightfiil  estate  until 
defeated.  If  the  iasoe  in  tail  neglects  to  make  an  entry  so 
long  that  his  r^ht  of  entry  b  gone,  this  continuaiiee  of 
possesfflon  by  parties  claiming  under  the  base  fee  caimot 
alter  the  nature  of  the  estate ;  but  we  think  its  effect  is  to 
bar  the  claim  of  the  issue  in  tail,  and  so  render  the  base  fee 
indefeasible,  and  thereby  to  confirm  and  corroborate  the 
estates  of  those  who^  under  the  Ihooitations  to  which  the 
base  fee  is  subject,  are  entitled  to  successive  portions  of  tibe 
fee,  not  to  extinguish  or  yary  those  limitations. 

The  result  of  our  opinion  therefore  is,  that,  as  &r  as 
regards  the  moiety  of  the  estate  which  Mrs.  Walker  was  at 
one  time  entitled  to  have  recovered,  the  base  fee  was  nefci 
defeated,  and,  as  to  that  moiety,  that  the  judgment  of  the 
Court  below  ought  to  be  reversed,  and  judgment  given  fer 
the  plaintifF  in  error ;  but,  as  to  the  other  moiety,  that  Ae 
judgment  of  the  Court  below  ought  to  be  affirmed. 


Judgment  aocordiDgly. 
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MEMORANDA- 

JiiARLY  in  this  Vacation,  Lord  Lyndhurst  resigned  the 
Grreat  Seal,  which  was  delivered,  for  the  second  time,  to 
the  Right  Hon.  Lord  Ceitenkam,  with  the  title  of  Lard 
Chaneelbr. 

Sir  Frederick  Tkesiger  and  Sir  Fitzroy  KeUy  resigned 
tbeir  offices  of  Attorney-General  and  Solicitor-General  to 
the  Queen,  and  were  respectively  succeeded  by  Sir  Thomcts 
fFilde^  Knt.,  and  John  Jervis,  Esq.  (Pat  Free.) 

On  the  6th  of  July,  Lord  Chief  Justice  TYnda/  died, 
after  a  few  days'  illness. 

The  Attorney-General  (Sir  Thomas  Wilde)  was  ap- 
pointed Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
in  his  room : — and  thereupon 

Mr.  Jervis  succeeded  to  the  office  of  Attomey-Greneral, 
and  David  Dundcis^  Esq.,  one  of  her  Majesty's  Counsel^ 
was  appointed  the  Solicitor^General.  Both  were  subse- 
quently knighted. 

Mr.  Serjeant  Talfourd  and  Mr.  Serjeant  Manning  were 
appointed  her  Majesty's  Serjeants. 

On  the  14th  of  September,  Mr.  Justice  WUHams  died 
suddenly,  at  his  seat  in  Suffolk. 

Mr.  Justice  Erie  was  thereupon  transferred  from  the 
bench  of  the  Court  of  Common  Pleas  to  that  of  the  Court 
of  Queen's  Bench:   and  Edward  Vaughan  WiUiama^  of 
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1846.  Lincoln's  Inn^  Esq.,  was  appointed  a  Judge  of  the  Comt 
of  Common  Pleas  in  lus  room.  He  was  first  caUed  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto  ^hegwm, 
serm  ut  Uberii^  and  he  afterwards  received  the  honour  <rf 
Knighthood. 

Shortly  before  the  commencement  of  Michaelmas  Term, 
Cluxrles  BuUer,  of  Lincoln's  Inn,  Esq.,  was  appointed  one 
of  her  Majesty's  Counsel. 


END  OP  TRINITY  VACATION. 
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ACCORD    AND    SATISFAC- 
TION. 

BUcharge  of  Debt  hy  Jeeeptanee  of 
Negotiable  Security  for    emaller 

To  an  action  for  ^1000  money 
had  and  received,  and  ^1000  due  on 
an  account  stated,  the  defendant  plead- 
ed, as  to  i6500,  parcel  of  the  sum  in 
these  two  counts  mentioned,  that  the 
account  was  stated  of  and  concerning 
the  said  sum  of  j6500,  parcel  &c.,  in 
the  first  count  mentioned,  and  no 
other ;  that,  after  the  said  causes  of 
action  arose,  the  plaintiff  commenced, 
in  the  Tolzey  Court  of  Bristol,  an 
action  of  deht  for  the  recovery  of  the 
said  sums  of  J^OO  and  ^£500 ;  that 
the  defendant  disputed  the  said  sup- 
posed deht,  and  denied  that  he  owed 
or  was  liable  to  pay  it,  or  that  the 
plaintiff  could  reeover  it ;  and  there- 
upon, to  terminate  the  said  dispute  and 
difference*  and  the  claim  and  demand 
of  the  plaintiff  in  the  said  action,  and 
finally  to  determine  the  same,  the 
plaintiff  and  defendant  agreed  that  the 
said  action  should  be  settled  by  the 
defendant  making  and  delivering  to 
the  plaintiff  three  promissory  notes, 
for  payment  to  the  plaintiff  or  order 
of  the  sums  of  ^6125,  £125,  and  £50^ 
and  that  the  plaintiff  should  accept 
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and  receive  the  same  in  satisfaction  and 
discharge  of  the  said  sums  of  j6500 
and  ^£500,  and  all  damages  and  costs, 
and  that  the  plaintiff  should  discon- 
tinue the  said  action.  Averment, 
that  the  defendant  made  and  delivered 
to  the  plaintiff  the  said  three  promis- 
sory notes,  and  that  the  plaintiff  ac- 
cepted the  same  in  full  satisfaction 
and  discharge  of  the  said  sums  of 
j^OO  and  iSdOO,  and  the  damages 
and  costs,  &c.  The  replication  de- 
nied the  making  of  the  agreement 
stated  in  the  plea. 

The  defendant  proved,  in  support 
of  this  plea,  that  the  plaintiff  had  sued 
him  in  the  Tokev  Court  for  the  £5W, 
when  it  was  agreed  between  them  that 
the  defendant  should  give,  in  settle- 
ment  of  the  aetioii,  three  promissory 
notes,  two  for  S\2S  each,  and  one  for 
i£60,  payable  to  the  plaintiff  or  his 
order,  which  he  did ;  and  the  follow- 
ing memorandum  was  then  endorsed 
by  the  plaintiff 's  attorney  on  the  writ 
served  in  that  action : — *^  This  action 
is  settled  by  the  defendant  giving 
three  promissory  notes,  vis.  one  at 
three  months,  £125;  one  at  four 
months,  £125 ;  and  one  at  twelve 
months,  j650;  upon  payment  of  whichf 
I  undertake  to  deliver  to  F.  8.,  Esq^ 
[the  defendant's  attorney},  the  seve- 
ral papers  in  my  poRsesaion  in  refer- 
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ence  to  this  action. — J.  P.  H."  The 
defendant  paid  the  two  notes  for  ^125 
each  when  due,  hut  refused  payment 
of  the  note  for  £50 : — 

Heldf  first,  that  the  above  plea  was 
a  good  answer  to  the  action  in  point 
of  law ;  for  that  the  acceptance  of  a 
negotiable  security  may  be  in  law  a 
satisfaction  of  a  debt  of  a  greater 
amount. 

Secondly,  that  the  plea  was  proved 
by  the  ffiving  of  the  promissory  notes 
in  pursuance  of  the  agreement,  and 
that  it  was  not  necessary  to  shew  that 
they  were  all  paid  at  maturity.  Sibre 
V.  Trippy  23 


ACTION  ON  THE  CASE. 

Agaiiut  Wharfinger  for  Negligence  in 
mooring    Feesels  —  Allegation    of 
'    duty* 

Declaration  in  case  stated,  that  the 
defendant  was  possessed  of  a  wharf 
for  the  loading' and  unloading  of  ves- 
sels, on  the  banks  of  the  Thames, 
near  which  there  was  certain  wood- 
work, before  then  placed  by  the  de- 
fendant and  then  being  upon  the 
bottom  of  the  river,  over  which  at 
certain  states  of  the  tide  the  vessel  of 
the  plaintiff  thereinafter  mentioned 
would  float,  but,  at  others,  not ;  that 
while  the  defendant][]was  so  possessed 
of  the  wharf,  the  plaintiff  was  pos- 
sessed of  a  vessel  then  being,  by  the 
sufferance  and  permission  of  the  de- 
fendant at  and  alengrside  the  said  wharf, 
for  reward  to  the  defendant  in  that 
behalf;  and  the  defendant  then  had 
the  management  and  control  of  the 
said  wharf,  and  the  mooring  and  sta- 
tioning of  'Vessels  at  and  near  the 
same,  while  they  were  at  the  said 
wharf,  for  the  purpose  of  using  the 
same.  Breach,  that  the  defendant 
unskilfully  and  negligently  placed, 
moored,  and  stationed  the  plaintiff's 
vessel  in  the  part  of  the  river  near  the 


said  wharf,  and  over  the  said  wood- 
work, and  unskilfully  and  negligently 
detained  the  vessel  there  for  a  long 
time,  until,  on  the  natural  fall  of  the 
tide,  she  fell  and  lodged  against  the 
said  woodwork,  and  was  damaged 
thereby : — Heldy  on  motion  in  arrest 
of  judgment,  that  this  count  suffi- 
ciently stated  a  duty  in  the  defendant 
safely  to  moor  and  station  the  plain- 
tiff's vessel,  and  a  breach  of  that  duty. 
Wood  V.  Curling,  626 


AFFIDAVIT. 
Intitling. 

Where  the  writ  of  summons  de- 
scribed the  defendant  as  '^  Frederick 
C.  Prosser,"  an  affidavit  sworn  by 
him  in  support  of  a  rule  for  setting 
aside  the  judgment  for  irregularity^ 
the  title  of  which  described  him  as 
"Frederick  Couleton  Prosser,"  (hb 
real  name),  was  held  irregular.  Sims 
V.  Prosser^  151 

AGREEMENT. 

See  Lease,  (1). 
Stamp,  (2), 

ARBITRATION. 

See  Practice,  (8). 
Stamp,  (1). 

( 1 ) .  Exeeu  of  Authority  by  Arbilra' 

tor* 

Three  causes  were  referred  to  ar- 
bitration, in  one  of  which  the  infant 
sued  by  his  next  friend;  the  other 
two  being  actions  in  which  he  was  the 
substantial,  though  not  the  nominal 
plaintiff.  The  costs  of  the  causes 
were  to  abide  the  event,  and  the  costs 
of  the  reference  and  award  were  to 
be  in  the  discretion  of  the  arbitrator. 
The  arbitrator  decided  all  the  causes 
in  favour  of  the  defendant,  and  or- 


ATTORNEY. 

dered  that  the  infant  should  pay  all  the 
costs  of  the  reference  and  award: — 
Heldt  that  this  was  no  excess  of  au- 
thority.    Proudfoot  V.  Boylty      198 

(2).  Power  of  Arbitrator  to  certify 
for  Special  Jury. 

An  arbitrator,  to  whom  a  cause  is 
referred  with  all  the  powers  of  a  judge 
at  Nisi  Prius,  cannot  give  a  certifi- 
cate for  the  costs  of  a  special  jury, 
after  he  has  made  and  published  his 
award,  without  providing  for  them 
therein.     Geecea  v.  Gorton^         186 

(3).  Statement  by  Arbitrator  of  Spe- 
cial Case,  after  Death  of  Party, 

Where,  by  order  of  Nisi  Prius,  a 
cause  is  referred  to  a  barrister  to  state 
a  special  case,  it  is  no  ground  for  set- 
ting aside  the  case  that  it  is  stated 
after  the  death  of  one  of  the  parties. 
James  v.  CranCf  379 

ATTACHMENT. 

A  rule  for  an  attachment  for  non- 
payment of  costs  pursuant  to  the  Mas- 
ter's allocatur  and  rule  of  court,  was 
refused,  on  the  ground  of  a  defect  in 
the  service  of  the  power  of  attorney. 
A  proper  service  was  afterwards  ef- 
fected, and  a  fresh  demand  of  the  costs 
was  made,  and  payment  again  refus- 
ed : — Held^  that  a  fresh  rule  might 
then  be  obtained  for  the  attachment. 
Dixon  V.  Oliphantf  152 


ATTORNEY. 
See  Pleading,  I.  (1). 

(1).  Summary  Er^orcement  of  Un- 
dertaking  by^ 

The  attorney  for  a  defendant  in  a 
cause  in  this  Court  signed  an  under- 
taking, whereby,  in  consideration  of 
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the  plaintiff's  agreeing  to  suspend  ex- 
ecution on  the  judgment,  he  under- 
took to  make  an  arrangement  with 
him  respecting  the  payment  of  the 
debt  and  costs,  prior  to  the  defend- 
ant's being  discharged  from  prison  on 
other  detainers;  or,  in  the  event  of 
the  plaintiff's  not  agreeing  to  the 
terms  offered,  to  inform  him  in  suffi- 
cient time  of  the  defendant's  intended 
discharge,  so  that  the  plaintiff  might 
not  be  deprived  of  his  power  of  lodg- 
ing a  detainer  against  him: — Heldy 
that  this  was  not  such  an  undertak- 
ing as  the  Court  could  enforce  sum- 
marily, inasmuch  as  they  could  not 
measure  the  damages  sustained  by  the 
non -performance  of  it. 

SemblCf  the  (^urt  has  power  to  en« 
force  the  performance  by  an  attorney 
of  an  undertaking  given  by  him  as  at- 
torney in  a  cause  in  this  Court,  though 
he  be  not  an  attorney  on  the  roll  of 
this  Court.   Thompson  v, Gordon^  610 

(2).  Billy  form  of. 

An  attorney's  bill  of  costs  for 
common-law  business,  delivered  under 
the  Stat.  6  &  7  Vict.  c.  73,  must  shew 
in  what  court  the  business  was  done. 
Engleheart  v.  Moore,  548 

AUCTION. 

Pufinff. 

Where  a  sale  by  auction  is  adver- 
tised or  stated  by  the  auctioneer  to 
be  "  without  reserve,"  the  employment 
by  the  vendor  of  a  puffer  to  bid  for 
him,  without  notice,  renders  the  sale 
void,  and  entitles  the  purchaser  to 
recover  back  his  deposit  from  the  auc- 
tioneer.    Thomett  v.  Haines,      867 

BAIL. 

Justification  of — Qualification  by 
Railway  Shares. 

Shares  in  a  railway  company  in  ac- 
I  I  I  2 
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tual  operation  are  property  in  respect 
of  which  bail  may  justify.  Pierpoint 
V.  Brewer^  201 


BANKRUPTCY. 
See  Lease,  (3). 

(1).  Opening  Fiaty  what  %• — 8u6*ii» 
Mian  of  New  Petitioning  Creditor, 

The  term  "opening  of  the  fiat," 
in  the  Bankruptcy  Act,  5  &  6  Vict, 
c.  122,  8.  4,  does  not  mean  the  read* 
mg  of  the  fiat  in  court,  but  the  ad- 
duction of  all  the  proof  necessary 
to  enable  the  Court  to  adjudge  the 
party  a  bankrupt.  The  Court  of 
Bankruptcy  may,  therefore,  under 
that  section,  admit  another  creditor  to 
nrosecute  the  fiat,  after  an  unsuccess- 
ful attempt  to  prove  his  debt  by  the 
original  petitioning  creditor. 

And  the  creditor  so  admitted  to 
prosecute  the  fiat  is  not  required  to 
prove  the  debt  of  the  original  peti- 
tioning creditor,  but  the  Court  ought 
to  adjudge  the  party  a  bankrupt  on 
proof  of  the  debt  of  the  prosecuting 
creditor,  and  of  the  trading  and  act 
of  bankruptcy:  and  suck  adjudication 
will  be  valid,  although  the  original 
petitioning  creditor's  debt  was  in  fact 
insufficient,  and  although  no  order  for 
the  substitution  of  a  fresh  petitioning 
creditor's  debt  be  made  by  the  Lord 
Chancellor,  under  the  6  Geo.  4,  c.  16, 
s.  18.     Kynaston  v.  DaWf         705 

(2).  Reputed  OHmerehip. 

A.  bought  goods  from  B.,  with  the 
fraudulent  intention  of  never  paying 
for  them,  and  kept  them  until  his 
bankruptcy : — Heldt  that  they  did  not 
pass  to  A.*s  assignees  under  the  fiat, 
as  having  been  in  his  possession,  order, 
and  dispositioQ  as  the  reputed  owner 


thereof,  with  the  content  of  the  tmc 
owner.     Load  Y.Green,  216 

(3).  Meantre  of  Jktmagee  w  JtHion 
by  Aseigneee. 

B.,  berog  indebted  to  the  defendant 
in  the  sum  of  £5W  for  the  price  of 
goods  sold  to  him,  and  being  prened 
for  part  payment  of  the  debt,  handwi 
to  the  defendant  a  bill  of  exchange, 
drawn  by  himself,  for  j6600,  whidi 
the  defendant  agreed  to  discount,  on 
the  terms  of  retaining  to  his  own  nae 
the  sum  of  ^100  and  the  disooont, 
and  paying  over  the  difference  to  B. : 
he,  however,  retained  the  bQl*  and 
paid  no  part  of  the  proceeds  over  to 
B.  B.  shortly  afterwards  became 
bankrupt: — Held^  that  his  assignees 
were  entitled  to  recover  from  the  de- 
fendant the  full  amount  of  the  bill, 
minus  the  ^100,  and  sach  disooont 
as  the  jury  should  find  to  be  receiv- 
able by  the  defendant.  Alder  v. 
Keighley^  117 


BILL  OF  EXCHANGE. 
&ee  Pleading,  IV.  (1). 

(  i  ).  Notice  of  Dishonour, 

A  bill  of  exchange  was  drawn  by 
H.,  indorsed  by  him  to  B.,  and  by  B. 
to  C,  in  whose  hands  it  was  disho- 
noured. C.'s  attorney  gave  notice  of 
dishonour  in  due  time  to  A.«  but 
stated  therein,  by  mistake,  that  he 
was  directed  by  B.  (from  whom  he 
had  no  authority)  to  apply  for  pay- 
ment of  the  bill : — Held^  that  the  no- 
tice of  dishonour  was  sufficient,  not- 
withstanding this  misrepresentation, 
the  only  efilect  of  which  was  to  gire 
A.  every  defence  against  C.  that  he 
would  have  had  if  the  notice  had 
really  been  given  by  B.  Harrieon  v. 
Samuel  Ruscoe,  231 


BILL  OF  EXCHANGE. 


BOND. 
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(2).  Title  by  Re^indortemeni  to/ortner 
Indoraer  to  Defendant — Circuity  of 
Aetion^-Fleadinff. 

Assumpftit  by  indorsees  against  in- 
dorser  of  a  bill  of  exchange,  drawn 
by  W.  &  Co.  on  H.,  indorsed  by  W. 
&  Co.  to  the  defendant,  and  by  the 
defendant  to  the  plaintiff. 

Plea,  that  W.  &  Co.  are  the  plain- 
tiffs, and  no  other  persons ;  that  the 
plaintiflb  and  no  other  persons  are  the 
makers  of  the  bill,  and  the  persons  to 
whose  order  it  was  payable,  and  the 
persons  who  indorsed  to  the  defend- 
ant, and  who  are  liable  to  him  as  such 
indorsers,  in  the  event  of  payment  of 
the  bill  by  him. 

Replication,  that,  at  the  time  of  the 
drawing  of  the  bill,  H.  was  indebted 
to  the  plaintifis  in  the  amount  of  the 
bill,  and  thereupon  it  was  agreed  be- 
tween the  plaintifls  and  H.,  that,  in 
consideration  that  H.  would  procure 
the  defendant  to  indorse  and  become 
surety  as  indorsee  to  the  plaintiffs  of 
the  bill,  they  would  give  time  to  H. 
for  payment  of  the  debt:  that  the 
plaintiffs  in  pursuance  of  this  agree- 
ment, drew  and  indorsed  the  bill  as  in 
the  declaration  mentioned,  and  the 
defendant,  for  the  accommodation  of 
H.,  indorsed  it  to  the  plaintiffs,  with 
the  intent  of  thereby  becoming  surety 
as  indorser  to  the  plaintiffs  of  the 
bill ;  that  H.,  in  further  pursuance  of 
the  agreement,  delivered  the  bill  so 
indorsed  to  the  plaintiffs,  and  the 
plainti£b  g^ve  time  to  H.,  and  that  no 
part  of  the  said  debt  has  been  paid  to 
them: — Heldy  first,  that  the  facts 
disclosed  in  the  replication  shewed  a 
sufficient  title  in  the  plaintiffs  to  sue 
the  defendant  on  his  indorsement  to 
them,  notwithstanding  their  previous 
indorsement  to  him.  Secondly,  that 
the  replication  shewed  a  sufficient 
consideration  for  the  defendant's  pro- 
mise to  pay  the  plaintiffs  the  amount 
of  the  bill.     And  thirdly,  that  it  was 


not  a  departure  from  the  declaration. 
Wildere  v.  Stevens,  208 

(3).  Declaration — Deecription  of 
Party  by  Christian  Name. 

In  a  declaration  on  a  bill  of  ex- 
change it  is  informal  to  describe  any 
of  the  parties  to  the  bill  by  the  initials 
only  of  his  christian  name,  without 
shewing  that  he  is  so  described  in  the 
bill  itself. 

In  a'  declaration  containing  several 
counts  on  different  bills  of  exchange, 
each  count,  after  describing  the  bill, 
referred  to  it  as  "  the  said "  bill  of 
exchange : — Held,  sufficiently  certain, 
even  on  special  demurrer;  for  that  the 
words  "  the  said  '*  ought  to  be  refer- 
red to  the  last  antecedent*  Eedaile 
V.  Maclean^  277 


BILL  OF  LADING* 
See  Shipping,  (2). 

BOND. 
See  Stamp,  (4). 

Plea  ef  Statute  of  LinUtatiane  to 
Action  on* 

Debt  on  bond.  The  defendant, 
after  craving  oyer  of  the  bond  and 
condition,  which  was  for  payment  of 
money  pursuant  to  the  covenant  in 
an  indenture  of  even  date  with  the 
bond,  and  for  performance  of  the 
covenants,  &c.  contained  therein  on 
the  part  of  the  obligors,  pleaded  that 
no  cause  of  action  in  respect  of  the 
said  writing  obligatory,  by  reason  of 
any  breach  of  the  said  condition,  or  of 
the  covenants  &c.  in  the  said  inden- 
ture contained,  had  accrued  at  any 
time  within  twenty  years  next  before 
the  commencement  of  the  suit. 

Held,  that  the  plea  was  bad,  first, 
for  not  setting  out  the  indenture,  as  it 
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might  contain  impossible  covenants, 
in  which  case  the  bond  would  be 
single,  and  the  plea  to  the  breaches 
only  would  be  bad ;  secondly,  in  not 
properly  confessing  a  breach  of  the 
condition. 

Semble,  the  proper  form  of  plea 
would  have  been  to  set  out  the  inden- 
ture ;  to  aver  performance  of  all  that 
was  performed  within  twenty  years ; 
to  admit  the  breaches  beyond  twenty 
years ;  and  to  those  breaches  to  plead 
the  Statute  of  Limitations.  Sanders 
v.  John  James  Coward^  48 

BUILDING  ACT. 

See  Statute. 

CHARTERPARTY. 

Construction  of, 

1.  By  a  charterparty,  the  owner 
of  the  ship  agreed  that  she  should 
proceed  direct  to  Ichaboe,  and  there 
load  a  full  and  complete  cargo  of 
guano,  by  the  ship's  boats  and  tackle, 
and  by  the  labour  of  the  crew,  and 
being  so  loaded,  should  proceed  there- 
with to  Cork  or  Falmouth,  &c.,  and 
deliver  the  same,  on  being  paid  freight 
at  4/.  15«.  per  ton,  restraint  of  princes 
and  rulers,  the  acts  of  God  and  the 
Queen's  enemies,  fire,  and  perils  of 
navigation,  always  excepted.  Twenty- 
one  working  days  to  be  allowed  to  the 
charterers,  if  the  ship  were  not  sooner 
discharged  at  the  port  of  unloading. 
The  charterers  to  ship  bags  and  other 
materials  requisite  for  loading  the 
ship,  and  to  supply  the  stores  for  the 
vessel,  at  cash  prices,  for  the  voyage, 
and  to  deduct  the  amount  from  the 
balance  of  freight ;  but  in  the  event 
of  the  vessel  being  lost,  or  any  other 
unforeseen  causes  preventing  the 
completion  of  the  charterparty,  the 
owner  agreed  to  pay  the  charterers 
the  amount  of  their  disbursements  for 
»uch  stores* 


To  a  declaration  on  thia  charter- 
party,  alleg^g  as  a  breach  of  it,  that 
the  defendant,  the  shipowner,  did  not 
load  a  full  and  complete  cargo  of 
guano  on  board  the  ship  at  Icbaboe, 
he  pleaded  a  plea,  which  stated,  in 
substance,  that  he  was  prevented  from 
doing  so  by  an  unforeseen  cause,  name- 
ly, that  on  the  arrival  of  the  ship  at 
Icbaboe,  and  within  a  reasonable  time 
afterwards,  no  guano  was  to  be  found 
there;  and  that  he  had  paid  to  the 
plaintifib  the  amount  of  their  disburse- 
ments for  stores  for  the  vesael. 

Held<i  that  this  plea  was  bad  in 
substance,  for  that  the  fact  of  no 
gpano  being  to  be  found  was  not  such 
an  "  unforeseen  cause  preventing  the 
completion  of  the  charterparty  "  as 
entitled  the  defendant  to  pay  the 
amount  of  the  disbursements,  and 
treat  the  charterparty  as  at  an  end, 
but  that  he  was  nevertheless  bound 
by  his  positive  contract  to  load  a  full 
cargo.     Hills  v.  Sughruey  253 

2.  A  charterparty  provided,  that 
the  ship  should  sail  to  any  safe  island 
or  islands  on  the  south-west  coast  of 
Africa,  agreeably  to  instructions  which 
were  to  be  g^ven  to  the  captain  in 
due  time  by  the  charterers  or  their 
agents,  and  there  load,  from  the  fac- 
tors or  the  charterers,  a  full  cargo  of 
guano  or  other  lawful  produce,  which 
the  charterers  bound  themselves  to 
provide ;  and  being  so  loaded  should 
proceed  therewith  to  a  safe  port  in  the 
United  Kingdom,  and  deliver  the  same 
on  being  paid  freight  at  3^.  I8«.  per 
ton,  the  freight  to  be  paid  on  unload- 
ing  and  right  delivery  of  the  eargo^ 
one-third  in  cash  on  arrival  at  port  of 
destination,  and  the  remainder  by  ap- 
proved acceptances  at  three  months, 
or  cash  equal  thereto,  &c.  And  it 
was  further  agreed,  that,  in  case  the 
charterers'  agents  should  be  unable  to 
furnish  a  cargo  of  guano  at  the  ports 
or  places  therein  provided,  they  should 
have  power  to  send  the  vessel  to  any 
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otlier  safe  port  or  ports,  place  or 
places,  for  the  purpose  of  obtaining  a 
cargo  of  guano  in  the  manner  afore- 
said, or  of  other  goods,  &c.,  in  which 
case  they  were  to  pay  for  such  service, 
as  hire  for  the  said  vessel,  after  the 
rate  of  15«.  Qd,  per  ton  per  month, 
such  pay  or  hire  to  commence  from  the 
day  of  the  vessel's  clearing  outwards 
at  the  Custom-house,  London,  and  to 
terminate  upon  the  vesseVs  return  to 
her  port  of  delivery  as  thereinbefore 
provided  for^  and  the  discharge  of  the 
cargo.  If  the  freighters*  agents  in- 
tended so  to  employ  the  vessel,  they 
were  to  give  the  master  written  notice 
of  such  their  intention,  on  production 
whereof  the  freighters  engaged  to  pay 
the  owner,  in  cash  on  account,  three 
months'  pay  for  the  hire  of  the  vessel, 
and  the  balance  to  be  paid  on  the  ves^ 
seVs  return  as  aforesaid. 

The  charterers  instructed  their 
agent  on  the  south-west  coast  of 
Africa  that  the  ship  should  proceed 
according  to  his  instructions,  and  that, 
in  case  she  could  not  find  a  cargo,  she 
should  proceed  where  he  deemed  it 
likely  to  procure  one.  The  vessel 
sailed,  pursuant  to  the  charterers'  di- 
rections, to  an  island  on  the  south- 
west coast  of  Africa,  where  the  agent 
met  her,  and  informed  the  captain 
that  there  was  no  guano  to  be  had 
there,  and  that  she  must  procure  a 
cargo  in  Saldanha  Bay,  (another  place 
on  the  same  coast),  and  must  proceed 
to  the  Cape  for  a  license  to  load  a 
cargo  there.  The  vessel  accordingly 
sailed  for  the  Cape,  but,  being  there 
required  to  enter  into  an  engage- 
ment to  sign  and  hand  over  bills  of 
lading  for  the  cargo,  as  a  security  for 
the  charges  of  the  license,  the  captain 
refused  to  do  so  unless  the  agent 
would  make  the  freight  payable  ac- 
cording to  the  time  employed,  instead 
of  according  to  the  weight  of  the 
cargo;  and  the  latter  accordingly 
gave  the  captain  notice  that  he  en- 


gaged him  upon  time,  according  to 
the  latter  clause  of  the  charterparty: 
^-Heldf  that,  under  such  circum- 
stances, this  clause  had  come  into 
operation,  and  that  the  time-freight 
was  recoverable. 

The  vessel,  having  loaded  a  cargo 
of  guano  at  Saldanha  Bay,  proceeded 
therewith  to  England,  and,  under  the 
charterers'  instructions,  went  to  South- 
ampton to  discharge  her  cargo.  The 
charterers  wrote  to  the  captain  there, 
stating  that,  without  prejudice  to  the 
charterparty,  or  any  dispute  connect- 
ed with  the  vessel,  their  wishes  were 
that  it  should  be  landed  and  ware- 
housed in  the  Southampton  docks  in 
bulk,  which  was  accordingly  done : — 
Heldf  that  upon  such  landing  of  the 
cargo  the  balance  of  the  freight  be- 
came payable.   Fenwick  v.  Bogdj  632 

CLERGY. 
See  Libel,  (1). 

« 

COGNOVIT. 

See  Practice,  (8.)  1. 


COMMITMENT. 

See  Small  Debts  Act. 


CONDITION. 
See  Devise,  (3).. 

Pleading —  Condition     subsequent — 
Averment  of  continuance  of  Estate, 

The  defendants  in  replevin  having 
avowed  for  rent  in  arrear,  the  plaintiff 
pleaded  in  bar,  that,  before  the  de- 
fendants had  anything  in  the  pre- 
mises, R.  F.  was  seised  in  fee,  and  by 
his  will  gave  to  his  wife  an  annuity 
(with  power  of  distress),  issuing  out 
of  the  premises,  for  her  life,  if  ahe 
should  so  long  continue  his  widow, 
and  should  not  live  with  any  other 
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mail)  except  a  father  or  brother  or 
brothers.  The  plea  then  alleged  the 
death  of  R.  F.  without  altering  his 
will,  whereby  his  widow  became  seised 
of  the  annuity,  and  continued  so  seised 
until  the  plaintiff,  in  order  to  avoid  a 
distress  for  arrears  of  the  annuity, 
paid  her  the  rent  mentioned  in  the 
avowry: — Heldy  that  the  condition 
annexed  by  the  will  to  the  gift  of  the 
annuity  was  a  eonditum  tubsequent; 
and  therefore  it  was  not  necessary 
that  the  plea  in  bar  should  aver  the 
continuance  of  the  widowhood,  &c. 
Brooke  v.  Spong^  153 


CONTRACT  OF  SALE. 

See  Principal  and  Age^ct. 
Railway  Shares. 


CONVEYANCER. 
Lien  of, 

9 

A  certificated  conveyancer  has  no 
lien  for  his  charges  upon  deeds  deli- 
vered to  him, "  with  and  in  respect  of  " 
which  he  does  certain  business  for  the 
owner  of  the  deeds.  Steadman  v. 
Hockley  f  553 

CONVICTION. 

(1).  Under  17  Geo.  3,  e.  56— Habeas 

Corpus, 

The  Stat.  17  Geo.  3,  c.  56,  is  re^ 
pealed,  so  far  as  relates  to  the  distri- 
bution of  the  penalties  imposed  there* 
by,  by  the  58  Greo.  3,  c.  51,  notwith- 
standing the  erroneous  recital  in  the 
latter  act  of  the  13  instead  of  the  17 
Geo.  3. 

A  conviction  under  the  17  Geo.  3, 
c  56,  s.  10,  for  being  in  possession  of 
materials  suspected  to  be  purloined  or 
embezzled,  purported  to  be  made  upon 
the  information  on  oath  of  the  in- 
former and  other  witnesses,  and  con- 
cluded by  directing  that  the  penalty 


should  be  paid,  applied,  and  distri- 
buted, as  the  law  directs,  aooordmg 
to  the  form  and  direction  of  the  statute 
in  such  case  made  and  provided : — 

Held,  first,  that,  as  the  appUcmtion 
of  the  penalty  was  fixed  by  the  atatnte, 
and  the  justices  had  no  discreUoa 
therein,  the  conviction  waa  snlficient 
in  directing  to  be  paid  &c.  as  the  law 
directs. 

Secondly,  that  the  oonvicUon  need 
not  state  the  ownership  or  value  of 
the  materials,  nor  the  defendant's 
knowledge  of  their  having  been  pur- 
loined or  embezzled;  nor  Uiat  the 
informer  or  witnesses  were  sworn  in 
the  presence  of  the  accused ;  nor  that 
the  accused  had  not,  when  before  the 
justices,  applied,  under  the  12th  sec- 
tion of  the  act,  for  time  to  prodaee 
the  parties  from  whom  he  had  the 
goods. 

Thirdly,  that  it  was  sufficient  if  the 
conviction  followed  in  substance  the 
form  given  by  the  statute ;  and  that 
it  was  no  objection  to  it,  that  it  stated 
the  information  to  have  been  on  the 
oath  of  the  informer  and  other  wit- 
nesses, (for  the  purpose  of  excluding 
the  informer  from  any  share  in  the 
penalty)  ;  or  that  the  conviction  pur- 
ported to  have  taken  place  in  a  town- 
ship;  or  that  the  information  on  which 
the  searehrwarrant  was  g^ranted  stated 
only  that  the  informer  had  cause  to 
suspect^  &c. 

Qusre,  whether  the  validity  of  a 
eonvietiony  where  the  right  to  remove 
it  by  certiorari  is  taken  awayby  statnte, 
can  be  questioned  on  motion  for  a 
habeas  corpus,  the  commitment  not 
being  before  the  Court.  Boothroydj 
In  re,  1 

(2).  Under  7^8  Geo.  4,  c.  29,  *.  39, 

An  information,  under  7  &  8  Geo. 
4,  c.  29,  s,  39,  for  stealing  a  growing 
ash-tree,  the  property  of  M.,  was 
preferred  by  R.  to  D.,  a  justice  of  the 
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peace,  who  summoned  the  offender. 
At  the  time  and  place  fixed  in  the 
nummons,  he  appeared,  and  was  con- 
victed by  another  magistrate,  the  de- 
fendant, D.,  the  summoning  magis- 
trate, being  present,  but  not  taking 
any  part.  The  conviction  ordered 
the  plaintiff  *'  to  forfeit  and  pay,  over 
and  above  the  value  of  the  tree  stolen, 
the  sum  of  5«.,  and  for  the  value  of 
the  tree  stolen,  !«.,  and  also  to  pay 
file  sum  of  1/.  4«.  6d.  for  costs,  to  be 
|>aid  on  or  before  the  19th  of  March 
next,  and  in  default  of  payment  of 
the  said  nuns  to  be  imprisoned  in  the 
house  of  correction**  at  kc^  ''and 
there  kept  to  hard  labour  for  one 
month,  unless  the  said  sums  shall  be 
sooner  paid."  It  then  ordered  the 
Ss.  to  be  paid  to  the  overseer,  the  Is, 
to  M.,  the  party  grieved,  and  the 
1/.  4s,  6d,  to  be  immediately  paid  to 
R.,  the  complainant. 

An  action  of  trespass  and  false 
imprisonment  having  been  brought 
against  the  defendant, — Heldj  that  the 
conviction  was  good,  notwithstanding 
it  had  not  proceeded  on  the  originid 
information  of  the  party  aggrieved,  or 
been  made  by  the  magistrate  who  re- 
ceived the  original  information  and 
issued  the  summons  on  which  the  de- 
fendant appeared ;  nor  was  it  invali- 
dated by  its  mode  of  adjudicating  the 
costs.     Tarry  v.  Newman^  645 


COSTS. 

(1).  Of  Special  Jury* 

A  special  jury  cause,  of  which  the 
venue  was  in  Middlesex,  not  having 
come  on  for  trial  at  the  sittings  for 
which  it  was  set  down,  the  parties 
signed  a  consent  that  the  record 
should  be  altered  by  changing  the  ve- 
nue to  London,  and  consented  there- 
by to  all  necessary  alterations  conse- 
quent on  such  change  of  venue  being 


made  in  the  record,  and  that  jury 
process  should  be  issued,  &c.,  as  if  the 
cause  had  been  regularly  set  down 
for  the  sittings  in  London  ;  and  that 
the  rule  for  a  special  jury  should  be 
amended  by  directing  it  to  the  sheriffs 
of  London,  and  a  special  jury  should 
be  thereupon  summoned  by  the  she- 
riffs of  London ;  and  that  all  the  costs 
of  and  occasioned  by  that  arrange- 
ment should  be  costs  in  the  cause,  and 
abide  the  event.  The  cause  came  on 
for  trial  at  the  sittings  in  London^ 
and  was  then  referred  to  an  arbitra- 
tor, who  decided  it  in  favour  of  the 
defendant: — Heldy  that,  under  the 
above  agreement,  the  defendant  was 
entitled  to  the  costs  of  the  special 
jury  summoned  by  him  in  London, 
as  costs  in  the  cause,  without  any  cer- 
tificate for  a  special  jury.  Geeves  v. 
Gorton,  186 

(2).  OfRemanet. 

In  trespass,  the  defendants  pleaded 
four  pleas,  one  of  which  was  bad. 
The  cause  stood  for  trial  at  the  Sum- 
mer Assizes,  1844,  but  was  then 
made  a  remanet.  The  defendants 
afterwards  obtained  leave  to  amend, 
by  substituting  another  plea  in  the 
room  of  the  bad  one,  on  payment  of 
the  costs  of  the  amendment,  which 
were  paid.  The  cause  was  tried  at 
the  Spring  Assizes,  1845,  when  the 
defendants  had  a  verdict  on  the  issue 
on  the  amended  plea,  and  the  plaintiff 
on  the  other  three  issues: — Heldf 
that  the  plaintiff  was  entitled  to  the 
costs  of  the  remanet.  Waller  v. 
Blaeklock,  715 


COURT  OF  EXCHEQUER. 
See  Crown. 

Reoenue-^Jurisdietion  of. 

The  equity  jurisdiction  of  the  Court 
of  Exchequer  as  a  Court  of  Revenue, 
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DEVISE. 


is  not  taken  away  by  the  stat.  5  Vict, 
c.  5.     Attorne^'General  v.  Hailing^ 

687 

COVENANT. 

Declaration  in  covenant  stated,  that 
plaintiff  by  indenture  granted  to  de- 
fendant all  the  coals  and  mines  of  coal 
under  certain  lands;  that  defendant 
covenanted  to  pay  to  plaintiff,  as  the 
price  of  the  coal  so  gpranted,  £A0  for 
every  statute  acre  of  the  said  coal 
which  should  be  ybuncf  under  the  said 
lands  ;  and  until  the  said  price  should 
be  fully  paid,  to  pay  plaintiff  £AOy 
part  of  the  said  price,  in  each  year, 
by  two  equal  half-yearly  instalments, 
whether  the  whole  of  an  aci*e  of  the 
said  coal  should  be  gotten  in  every 
such  year  or  not. 

Averment,  that,  at  the  making  of 
the  indenture,  there  were  under  the 
said  lands  divers,  to  wit,  fourteen 
acres  of  the  said  coal,  and  that  divers, 
to  wit,  thirteen  acres  of  the  said  coal 
still  remained  under  the  said  lands : 
and  that  £40,  for  two  of  the  half- 
yearly  instalments  of  the  said  price  for 
the  coal  aforesaid, became  due  and  still 
was  in  arrear  and  unpaid  to  the  plain- 
tiff;— Heldy  on  motion  in  arrest  of 
judgment,  that  the  declaration  was 
bad,  for  not  averring  that  coals  had 
been  found  under  the  premises. 
Jowett  V.  Spencer^  662 


CROWN. 

Right  of^  to  remove  Cause  into  the 
Exchequer, 

An  action  of  trespass  qu.  cl.  freg. 
was  brought  in  the  Court  of  Common 
Pleas,  to  which  the  defendant  pleaded 
pleas  alleging  that  the  locus  in  quo 
was  within  the  limits  of  the  forest  of 
Waltham,  that  the  Queen  was  seised 
in  fee,  in  right  of  her  Crown,  of  the 
forest,  and  justifying  the  trespasses 


as  the  servant  and  by  command  of 
the  Queen.  This  Court  (after  a  tvo 
days'  notice  to,  and  hearing  counsel 
on  behalf  of,  the  plaintiff)  ordered 
the  cause  to  be  removed  into  the  office 
of  Pleas  of  the  Exchequer,  by  a  rale 
absolute  in  the  first  instance,  on  the 
allegation  of  the  Attorney-General 
that  the  profit  of  the  Crown  came  in 
question  in  the  cause;  the  plaintiff 
being  put  in  the  same  state  of  for- 
wardness as  he  was  in  the  Court  of 
Common  Pleas.  Attomey^Genend 
v.  HaUett,  97 


DEVISE. 
(1).  ^*  Issue,'*  how  to  be  construed, 

A  testator  devised  lands  to  his 
grandson,  G.  D.,  to  hold  the  same 
unto  and  to  the  use  of  the  said  G.  D^ 
for  the  term  of  his  natural  life;  and 
from  his  decease,  unto  and  to  the  use 
of  all  and  every  the  lawful  issue  of 
the  said  G.  D.,  their  heirs  and  assigns 
for  ever,  equally,  as  tenants  in  common 
and  not  as  joint-tenants,  when  and  as 
he,  she,  or  they  should  attain  his,  her, 
or  their  age  or  ages  of  twenty-one 
years.  And  the  testator  devised  all 
the  residue  and  remainder  of  his  real 
and  personal  estate  and  effects,  what- 
soever find  wheresoever,  not  before 
otherwise  disposed  of,  to  his  daughter, 
S.  D.,  absolutely,  for  her  own  sole  and 
separate  use. 

Heldj  that,  in  the  above  devise, 
issue  was  to  be  construed  ^*  children/' 
and  therefore  G.  D.  took  an  estate 
for  life  only,  with  remainder  to  his 
children  as  purchasers,  and  not  an  es- 
tate tail;  and  therefore  that,  on  his 
death  without  issue,  S.  D.  took  under 
the  residuary  devise,  notwithstanding 
a  deed  of  disentailer  executed  by  G. 
D.  in  his  lifetime :  for  a  deed  of  dis- 
entailer, executed  under  the  3  &4 
Will.  4,  c.  74,  has  no  effect  in  barring 
friture  contingent  estates,  unless  the 
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party  executing  it  was  in  fact  a  tenant 
in  tail.     Slater  v.  Dangerfieldy     268 

(2).   What  words  sufficient  to  pass 
real  Estate. 

Devise  as  follows: — ''  I  dispose  of 
all  my  effects  as  follows:  All  my 
household  goods,  live  stock,  furniture, 
plate,  wearing  apparel,  and  other  ef" 
fects  at  this  time  in  my  possession,  or 
that  may  hereafter  hecome  my  /»ro- 
pertifi  unto  my  wife  J.  H.  I  hequeath 
to  J.  P.  <£200,  to  be  paid  to  her  at 
the  death  of  my  wife.  But  if  my 
wife  after  my  decease  see  fit  to  marry, 
her  second  husband  shall  have  no 
claim  whatsoever,  that  is,  to  sell  or 
dispose  of  any  part  of  the  property 
now  or  herei^cer  may  be  in  my  pos- 
session; but  the  above  sura  of  ^200 
shall  be  paid  to  J.  P.  at  the  time  of 
my  wife's  marriage :" 

Held^  by  Pollock,  C.  B.,  and  Parke, 
B.,  Piatt,  B.,  dissentiente,  that  a  re- 
mainder in  fee  in  real  estate  did  not 
pass  by  this  devise.  Doe  d.  Haw  v. 
JEarles,  450 


(3).  Validity    of  Condition  against 
disputing  Devisor's  Competency. 

A  condition,  in  a  will  of  real  estate, 
that  if  the  devisee  shall  dispute  the 
will,  or  the  testator's  competency  to 
make  it,  or  shall  refuse,  when  required 
by  the  executors,  to  confirm  it,  the 
disposition  in  favour  of  such  devisee 
shall  be  revoked, — is  valid  in  law. 
Cooke  V.  Turner,  727 


DISTRESS. 

See  Stamp,  (2). 

Property  o/ Distrainer  in  Goods  dis' 

trained. 

The  plaintiff  lent  a  pianoforte  to 
W.,  in  whose  hands  it  was  seized  un- 
der a  distress  for  rent.     While  the 


landlord's  bailiff  remained  in  posses- 
sion by  W.'s  consent,  a  fieri  facias 
against  W.,  at  the  suit  of  another 
creditor  was  put  into  the  premises,  and 
the  officer  seized  the  piano-forte,  and 
removed  it  to  the  premises  of  the  de- 
fendant, an  auctioneer,  for  sale: — 
Held,  that  the  plaintiff  Rafter  demand 
and  refusal  to  deliver  it)  was  entitled 
to  recover  it  from  the  defendant  in 
trover.     Turner  v.  Ford,  212 


EJECTMENT. 

See  Executors. 
Lease,  (4). 

(I).  Several  defences  in. 

Where  two  persons  delivered  sepa- 
rate consent  rules  in  ejectment,  each 
claiming  to  defend  as  landlord,  the 
one  for  the  whole  of  the  premises 
claimed  in  the  action,  the  other  for  a 
part  of  them,  specifically  named  in  the 
rule,  under  adverse  titles,  the  Court 
ordered  the  consent  rules  to  be 
amended,  by  confining  them  respect- 
ively to  such  parts  of  the  premises  as 
were  really  in  the  occupation  of  each 
party  or  his  tenants.  Doe  d.  Lloyd 
V.  Boe, 

(2).  Application of\ Geo, 4,  e.%7,s,\. 

The  Stat.  1  Geo.  4,  c.  87,  s.  1,  en- 
abling landlords  to  recover  possession 
of  premises  unlawfully  held  over  by 
tenants,  does  not  apply  to  the  case 
where  the  tenant  holds  under  a  lease, 
which  has  not  expired  by  lapse  of 
time,  but  a  right  of  re-entry  is  claimed 
for  non-performance  of  the  covenants. 
Doe  d.  Cundey  v.  Sharpley,         558 

ELEGIT. 

A  writ  of  elegit  cannot  be  sued  out 
for  part  only  of  the  sum  recovered  by 
a  judgpnent,  unless  it  shews  on  the 
face  of  it  that  the  residue  of  the  judg- 
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ment  has  been  satisfied  or  otherwise 
disposed  of. 

Since  the  1  &  2  Vict,  c  110,  s.  11, 
an  elegit  need  not  describe  the  lands 
to  be  extended  by  metes  and  bounds ; 
it  is  sufficient  to  describe  them  in  any 
manner  by  which  they  may  be  identi- 
fied.    Sherwood  v.  Clark^  764 

EMBEZZLEMENT  OF  MA- 
TERIALS. 

See  Conviction,  (1). 

ESTOPPEL. 

See  Lease,  (6). 

In  an  action  for  the  stipulated  price 
of  a  specific  chattel,  the  defendant 
pleaded  payment  into  Court  of  a  sum 
which  the  plaintiffs  took  out  in  satis- 
faction of  the  cause  of  action  : — Held^ 
that  the  defendant  in  that  action  was 
not  estopped  thereby  from  suing  the 
plaintiffs  for  negligence  in  the  con- 
struction of  the  chattel.  Riffffe  v. 
Burbidge,  598 

EVICTION. 
See  Leass,  (5). 

EVIDENCE. 

See  Libel,    (I). 

Parol  Evidence  to  explain  Written 
Contract, 

1.  The  defendant,  by  a  written  con- 
tract, agreed  to  sell  the  plaintiff  60 
tons  of  ''Ware  potatoes,"  at  £b  a 
ion.  It  appeared  in  evidence  that  in 
the  neighbourhood  three  qualities  of 
potatoes  were  known,  '<  Wares,  Mid- 
dlings, and  Chats, '  Wares  being  the 
largest  and  best : — Held^  that  evi- 
dence was  not  admissible  to  shew  that 
the  plaintiff  had  in  fact  contracted  for 
the  sale  to  him  of  a  particular  kind 
of  Ware  potatoes,  vi«.  "  Regent's 
Wares,"  while  those  offered  to  him 


by  the  defendant  were  of  an  inferior 
kind,  viz.  <<  Kidney  Wares."  8mia 
V.  Jeferysy  561 

2.  By  a  written  contract,  the  plain- 
tiff agreed  to  perform  at  the  defend- 
ant's theatre,  and  the  defendant  agreed 
to  engage  her  for  three  yearSf  and  pay 
her  a  salary  of  £5,  j66,  and  £7  per 
week  in  those  years  respeetiyely:— 
Heldy  that  parol  evidence  vras  admis- 
sible to  shew  that,  according  to  the 
uniform  usage  of  the  theatrical  pro- 
fession, the  plaintiff  was  to  be  paid 
only  during  the  theatrical  eeason — 
i.  e.  during  the  time  when  the  theatre 
was  open  for  performance — ^in  each  of 
those  years. 

VHiere  a  contract  is  contained  in 
letters,  it  is  sufficient  if  one  of  the 
letters  bear  a  U.  15«.  stamp,  although, 
on  the  part  of  one  of  the  contracting 
parties,  the  letters  are  written  and 
signed  by  an  agent.  Grant  v.  Mad-- 
doxj  737 

EXCISE. 

Liability  for  Poseeenon  of  Adulte- 
rated Articles — Scienter — Appeal 
by  Excise  Officer^  under  7^8  Geo. 
4,  c.5d. 

A  dealer  in  and  retailer  of  tobacco 
is  liable  to  the  penalty  of  i6900,  im- 
posed by  the  5  &  6  Vict,  c  93,  a.  3, 
for  having  in  his  possession  adulte- 
rated tobacco,  although  he  had  par- 
chased  it  as  genuine,  and  had  no 
knowledge  or  cause  to  suspect  that  it 
was  not  so. 

Where  an  officer  of  excise,  by  whom 
an  information  for  penalties  is  exhi- 
bited, is  absent  at  the  time  of  the 
hearing,  and  there  is  an  appeal  against 
the  judgment,  on  the  part  of  tJie 
Crown,  to  the  quarter  sessions,  under 
the  7  &  8  Geo.  4,  c.  53,  s.  82,  the 
notices  of  appeal  required  by  s.  83 
may,  by  virtue  of  the  4  &  5  Will.  4, 
c.  51,  ss.  22  &  23,  be  given  and  signed 
by  any  officer  of  excise  who  is  present 
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conducting  the  proceedings.     Regina 
y.  WoodroWf  404 

EXECUTORS. 

Ejectment  by  some  of. 

Two  or  three  co-executors  may  re- 
cover lands  of  their  testator  in  eject- 
ment, on  a  joint  demise.  Doe  d.  Stace 
Y.  Wheeler^  623 

EXTENT- 

Upon  a  scire  facias  to  recover  a 
sum  of  money  found  due  to  the  Crown 
for  duties  of  customs,  by  an  inquisi- 
tion taken  under  a  commission  to  find 
debts,  it  appeared  on  the  record,  that 
the  commission,  which  was  tested  the 
21st  of  February,  and  returnable  the 
15th  of  April,  1843,  authorised  the 
commissioners  to  inquire  '*  whether 
J.  D.  is  now  indebted  in  any  and  what 
sums  of  money,"  &c.  The  inquisition 
was  taken  and  returned  on  the  1st  of 
March,  1843,  and  the  jury  found  that 
J.  D.  was,  on  the  day  of  taking  that 
inpiisitionf  indebted  to  the  Crown  in 
262/.  I09,j  for  the  duty  of  customs  on 
silk  imported  by  him  between  the  8th 
and  l4Ui  days  of  February,  1841 ,  and 
that  the  said  sum,  and  every  part 
thereof,  still  remained  due  and  unpaid: 
— Heldf  that  this  finding  was  good  in 
form,  and  was  warranted  by  the  com- 
mission. 

The  scire  facias  was  tested  the 
dOth  of  March,  1843  z—Heldy  that  its 
having  issued  before  the  return  day  of 
the  commission,  was  a  mere  irregu- 
larity, and  not  ground  of  error.  Dean 
y.  Reginanh  475 

FISHERY. 

Protection  of  euppoeed  Owner  of 
under  7^8  Geo.  4,  c.  29,  ee.  35 
^63. 

The  defendants,  servants  of  P., 
apprehended  the  plaintiff  while  fish- 
ing in  the  night-time  near  the  mouth 


\ 


of  the  river  Ogwen,  in  Carnarvon- 
shire, in  which  river  P.  had  a  several 
fishery.  In  an  action  of  trespass  for 
this  arresty  the  defendants  gave  much 
evidence  to  shew  that  P.s  fishery  in- 
cluded the  place  where  the  plaintiff 
was  apprehended.  The  jury,  how- 
ever, defined  the  limits  of  the  fishery 
so  as  to  exclude  that  place  by  a  few 
yards;  but  they  also  found  that  P. 
and  the  defendants  reasonably  believed 
that  it  included  that  place: — Heid^ 
that  the  defendants  were  entitled  to 
the  protection  of  the  stat.  7  &  8  Geo. 
4,  c  29,  ss.  35  and  63.  Hughes  v. 
Buekland^  346 

FRAUDS,  STATUTE  OF. 
Jcceptance, 

1.  The  defendant  ordered  of  the 
plaintiff /vo  dozen  of  port  and  two 
dozen  of  sherry,  with  the  understand- 
ing, that,  if  it  were  not  approved,  he 
should  return  it.  The  plaintiff  sent 
him  four  dozen  of  port  and  four  dozen 
of  sherry.  The  defendant  was  not 
satisfied  with  its  quality,  and  returned 
the  whole,  except  one  bottle  of  the 
port  and  one  dozen  of  the  sherry,, 
with  a  letter  to  the  pint  iff,  in  which 
he  stated  that  his  order  was  for  two* 
dozen  of  each  kind  of  wine ;  that  he 
should  not  have  refused  to  keep  the 
four  dozen  if  the  quality  had  suited 
him,  but  that  as  it  did  not,  he  returned 
the  four  dozen  of  port,  minus  one 
bottle  which  he  had  tasted,  and  three 
dozen  of  the  sheny : — Held,  that  the 
defendant  was  liable  only  for  the  price 
of  the  wine  he  actually  kept  Hari 
V.  Mills,  85 

2.  A.,  being  himself  yearly  tenant 
of  a  house  to  B.,  under-let  the  house 
and  furniture  at  a  weekly  rent  to  C. 
A.  being  desirous  of  getting  rid  of  his 
tenancy  at  the  end  of  the  current 
year,  offered  to  sell  the  furniture  to 
C.  for  ^0 ;  which  C.  thought  too 
much,  but  verbally  agreed  to  have  it 
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valued,  and  to  pay  so  much  as  it 
should  be  found  worth,  on  B.'s  agree- 
ing to  accept  him  as  his  tenant  in- 
stead of  A.  The  furniture  was  valued 
at  ^0,  which  C.  refused  to  give,  but 
then  offered  the  ^50.  Before  the 
expiration  of  the  year,  an  agent  of  A. 
took  the  key  out  of  the  door,  and  gave 
it  to  C,  telling  him  that  he  must  settle 
with  A.  himself  about  the  furniture. 
B.  refused  to  accept  C.  as  his  tenant, 
and  he  continued  to  occupy  the  house 
and  use  the  ftimiture  as  before,  but 
continually  giving  notice  to  A.  to  take 
away  the  furniture,  which  he  refused 
to  do;  and  after  the  lapse  of  three 
months,  C.  sent  it  to  a  broker's : — 
Held^  that,  upon  these  facts,  there 
was  no  evidence  to  go  to  the  jury  of 
an  acceptance  by  C.  of  the  funiiture, 
under  a  contract  of  sale,  to  satisfy  the 
Statute  of  Frauds.  Lillywhite  v.  Be- 
vereuxy  285 

GUARANTEE. 

Consideration. 

Heldy  that  no  consideration  ap- 
peared on  the  face  of  the  following 
guarantee: — <M84d,  June  28.  Mr. 
Price ;  I  will  see  you  paid  for  £5  or 
^10  worth  of  leather,  on  the  6  th  of 
December,  for  Thomas  Lewis,  shoe- 
maker."   Price  V.  RichardsoHy     539 

HABEAS    CORPUS. 
See  Conviction,  (1). 

HUSBAND  AND  WIFE. 

Discharge  of  Wife  from  Custody 
under  Judgment, 

Where  an  action  is  commenced 
against  a  feme  sole,  who  marries  during 
the  pendency  of  it,  and  the  plaintiff 
obtains  judgment  against  her  in  her 
name  when  sole,  and  she  is  taken 
under  a  ca.  sa.  sued  out  upon  such 
judgpnent,  the  Court  will  not  discharge 
her  out  of  custody  on  the   ground 


that  she  has  no  separate  property. 
Beynon  v.  Margaret  Jones^  566 

INFORMATION. 

See  Witness. 

Cross -examination  of  Witness  for  the 
Crown — Disclosure  of  Informer, 

In  an  information  by  the  Attorney- 
General  for  a  breach  of  the  revenue 
laws,  a  witness  for  the  Crown  cannot 
be  asked,  in  cross-eKamination,  "  Did 
you  give  the  information  ?" 

For  the  rule  of  public  policy,  whidi 
protects  a  witness  from  being  asked 
such  questions  as  would  disclose  the 
informer,  if  he  be  a  third  person, 
equally  applies  to  questions  which 
would  disclose  whether  the  witness  is 
himself  the  informer.  The  Attorney- 
General  v.  Briant^  169 

INSOLVENT. 

As  to  what  Debts  discharged. 

Under  the  Insolvent  Debtors  Act, 
1  &  2  Vict.  c.  110,  s.  75,  the  prisoner 
is  discharged  only  as  to  the  particular 
debts  and  sums  of  money  mentioned 
in  his  schedule  to  be  due  from  him  to 
the  creditors  named  therein,  and  not 
generally  as  to  all  his  debts  then  due 
to  such  creditors.     Leonard  v.  Baker^ 

202 

INSPECTION  OF  DOCUMENTS. 
See  Practice,  (2). 

INSURANCE. 
See  Practice,  (5.)  1. 

INTERPLEADER  ACT. 

Interpleader  Order^  how  far  final. 

A  judge's  order  made  under  the  6th 
section  of  the  Interpleader  Act,  di- 
rected that  the  goods  should  be  sold 
by  the  sheriff,  and  the  money  paid  into 
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Court  to  abide  the  event  of  an  issue 
to  be  tried  between  the  claimant  and 
the  execution  creditor.  The  issue  was 
tried,  and  a  verdict  found  for  the 
claimant-,  who  thereupon  brought  an 
action  of  trespass  against  the  sheriif, 
for  breaking  and  entering  his  dwelling- 
house,  and  seizing  his  goods  and  con" 
verting  them  to  his  own  use.  The  Court 
made  absolute  a  rule  for  striking  out  so 
much  of  the  declaration  as  charged  the 
seizure  and  conversion  of  the  goods. 

And  semble,  (per  Alderson,  B.,  and 
Mol/e,  B.),  the  proceedings  ought  in 
such  a  case  to  be  stayed  altogether. 
Abbott  V.  Richards,  194 

JOINT-STOCK  BANKING  ACT. 

Declaration  by  Public  Officer — Re^ 
cital  of  Statute. 

A  declaration  in  debt  by  the  public 
officer  of  a  banking  company  described 
the  plaintiff  as  *'  one  of  the  registered 
public  officers  for  the  time  being  of, 
Src^  who  now  sues  as  such  public 
officer  as  aforesaid,"  &c.,  and  stated 
that  the  defendant  had  by  the  writ 
been  summoned  to  answer  the  plaintiff 
as  such  public  officer: — Heldy  on 
special  demurrer,  that  it  sufficiently 
^ewed  the  plaintiff  to  have  been  the 
public  officer  at  the  time  of  the  com- 
mencement of  the  action. 

The  declaration  recited  the  stat. 
7  Geo.  4,  c.  46,  as  "  an  act  of  Par- 
liament made  and  passed  in  the  7th 
year  of  the  reign  &c.,  for  (amongst 
other  things)  the  better  regulating  co- 
partnerships of  bankers  in  England :" 
— Held,  a  sufficient  recital  of  the  act. 
EsdaUe  v.  Maclean^  277 

JOINT-STOCK  REGISTRATION 

ACT. 

Application  of,  to  Railway  Companies, 

The  26th  section  of  the  Joint-stock 
Registration  Act,  7  &  8  Vict»  c  110, 
which  prohibits  the  sale  of  shares, 


before  complete  registration,  in  any 
joint-stock  company  formed  after  the 
1st  November,  1844,  does  not  apply 
to  railway  companies  requiring  an  act 
of  Parliament.  Young  v.  Smith,    121 

LANDLORD  AND  TENANT. 

See  Lease. 

Property  Tax. 

(1).   Assignment    by    Tenant    to 
Landlord  of  future  Crops. 

The  tenant  for  years  of  a  farm, 
being  indebted  to  his  landlord,  as- 
signed to  him,  by  deed,  all  his  house- 
hold goods,  live  stock,  hay,  and  com, 
as  well  in  stock  as  then  growing  upon 
the  farm,  utensils  and  implements  of 
husbandry,  and  also  all  his  tenant" 
right  and  interest  yet  to  come  and  un- 
expired  in  and  to  the  farm  and  pre- 
mises :  to  hold  the  said  goods,  cattle, 
chattels,  tenant-right,  effects,  and 
things  to  the  landlord,  in  trust  to  sell, 
and  thereout  to  pay  the  debt,  and  to 
pay  over  the  surplus  to  the  tenant : 
and  the  tenant  thereby  granted  to  the 
landlord  license  and  authority  at  any 
time  to  enter  upon  the  farm,  and  take, 
carry  away,  and  sell  the  goods.  Sic 
thereby  assigned : — Held,  that  under 
this  assignment  the  tenant's  interest  in 
crops  grown  in  future  years  of  the 
term  passed  to  the  landlord.  Fetch  v. 
Tutin,  110 

(2).  Liability  for  holding  over  by 
Co'lessee. 

Where  there  is  a  demise  to  A.  and 
B.  for  a  term,  and  B.  holds  over  after 
the  expiration  of  the  term,  without 
A.'s  assent,  A.  is  not  liable  for  rent 
becoming  due  during  such  holding 
over.  Draper  v.  Crofts  and  B  art  let  t, 

166 
LEASE. 

(1).  Construction  of  Agreement  for, 

A.  agreed  to  let,  and  B.  to  take  a 
piece  of  land,  with  liberty  to  build 
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thereon  such  warehouses,  glasshouses, 
kilns,  houses  for  workmen,  and  other 
erections  necessary  for  carrjmg  on  the 
husiness  of  a  glass  manufactory,  as  he 
should  think  fit,  for  sixty-one  years,  at 
a  certain  rent ;  and  B.  agreed  to  pay 
the  rent,  to  huild  in  a  suhstantial  man- 
ner, and  not  to  use  the  premises  for 
any  other  purpose  than  a  glass  manu- 
factory during  the  term ;  a  lease  and 
counterpart  to  he  executed  in  con- 
formity with  the  agreement,  in  which 
should  be  inserted  all  usual  covenants : 
— Heldy  that  this  agreement  did  not 
warrant  the  insertion  in  the  lease  of 
an  affirmative  covenant  by  the  lessee, 
that  he  would  carry  on  the  business  of 
a  glass  manufactory  on  the  demised 
premises  during  the  term.  Doe  d.  The 
Marquieo/Butev.  Gueetj  Bart.^  160 

(2).  What  amounts  to — How  far  of" 
feeted  by  eubeequefU  /Agreement /or 
Saie  of  Premieee  to  Lessee, 

On  the  28th  October,  1843,  the 
plaintiff,  the  defendant,  and  M., 
entered  into  an  agreement,  by  which, 
after  reciting  that  M.  was  tenant  to 
defendant  of  a  house,  at  a  rent  of  £25 
a  year,  and  had  agreed  to  let  it  to 
phuntiff  at  a  rent  of  £20  a  year,  from 
24th  June^  1844,  at  which  time  de- 
fendant agreed  to  exonerate  M.  from 
his  tenancy  on  his  paying  all  rent  up 
to  that  day,  and  to  accept  plaintiff  as 
tenant  from  that  period  at  the  said 
rent  of  ^20  a  year ;  M.  agreed  to  let 
and  plaintiff  to  take  the  house,  from 
the  date  of  the  agreement  to  the  24th 
June  then  next,  at  the  rent  of  £20  a 
year;  and  M.  agreed  to  find  all  ma- 
terials, except  lath,  to  put  up  a  parti- 
tion-wall, &c.,  plaintiff  finding  lath  and 
labour.  And  plaintiff  agreed  to  take 
the  house  of  defendant  from  the  24th 
June  at  the  rent  of  ^20  a  year,  and 
to  give  or  take  six  months*  notice  to 
quit  the  premises;  and  defendant 
agreed  to  exonerate  M .  from  his  ten- 


ancy on  the  said  24th  June,  on  his 
paying  up  all  rent  due  to  that  time. 
Immediately  after  the  execution  cf 
this  agreement,  M.  let  plaintiff  into 
possession  of  the  premises.  On  4th 
March,  1844,  defendant  agreed  to  sell 
the  house  to  the  plaintiff,  but  this  agree- 
ment was  not  carried  into  effect: — 
Heldf  first,  that  the  instrument  of 
28th  October,  1843,  amounted  to  a 
lease  of  the  premises  by  defendant  to 
plaintiff  from  24th  June,  1S44; 
secondly,  that  it  waa  not  affected  by 
the  subsequent  agreement  for  the  sale 
of  the  premises.  Tarte  ▼.  Darhy^  601 

(3).  Construction  of  Promso  for 
Avoidance  of  by  Bankruptcy  ^ 
Lessee, 

A  lease  for  years  contained  a  pro- 
viso for  re-entry,  in  case  the  leasee 
"  should  at  any  time  during  the  tenn 
commit  any  act  of  bankruptcy,  where- 
upon a  commission  or  fiat  in  bank- 
ruptcy should  issue  against  him,  and 
under  which  he  should  be  duly  found 
and  declared  a  bankrupt."  The  lessee, 
being  a  trader,  committed  an  act  of 
bankruptcy,  on  which  a  fiat  issued 
against  him,  and  he  was  by  the  com- 
missioners found  and  declared  a  bank- 
mipt;  but  the  petitioning  ereditor'is 
debt  on  whidi  the  fiat  was  founded 
was  proved  by  A.  and  B.,  as  partners, 
whereas  it  was  doe  to  A.,  B.,  and  C, 
as  partners. 

Held,  by  Pollock,  C.  B.,  and  Plati, 
Bn  Parkcy  B.,  dissentiente,  that  the 
lessee  was  not  duly  found  and  declared 
a  bankrupt,  within  the  meaning  of  the 
proviso.     Boe  d.  Lloyd  v.  Jngleby, 

465 

(4).  Determination  of  by  Ejectment 
for  Forfeiture. 

The  servioe  by  lessor  upon  lessee 
of  a  declaration  in  ejectment  for  the 
demised   premises,  for  a  forfeiture, 
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operates  as  a  final  election  by  the  lessor 
to  determine  the  term ;  and  he  cannot 
afterwards  (although  there  has  not 
been  any  judgment  in  the  ejectment) 
sue  for  rent  due,  or  covenants  broken, 
after  the  service  of  the  declaration. 
Jone%  y.  Cattery  718 

(5).  Eviction — how  proved. 

Covenant  for  rent  on  a  lease.  Plea» 
that,  before  the  lease  was  made,  one 
P.  impleaded  the  plainUffs,  and  had 
judgment  of  elegit  against  their  lands, 
&C.:  that  the  inquisition  found  plain- 
tiffs seised  of  the  demised  premises 
then  leased  to  B.,  subject  to  two  mort- 
gages for  years :  that  the  sheriff  de- 
livered the  demised  premises  to  P.,  to 
hold  kc,  till  his  damages  and  costs 
should  be  levied  thereout:  that,  be- 
fore the  rent  became  due,  defendant 
was  evicted  by  P.,  who  entered  and 
then  ejected,  expelled,  put  out,  and 
amoved  defendant  therefrom,  and  kept 
and  continued  him  so  ejected,  &c: 
that  ^1000  was  still  due  to  P.,  which 
was  not  levied.  Replication  traversed 
the  eviction  in  the  words  of  the  plea. 
At  the  trial  the  lease^  elegit,  and  in- 
quisition, were  put  in,  and  it  was 
proved  that  P.  had  called  on  defend- 
ant to  pay  him  rent,  or  he.  P.,  would 
turn  him  out,  on  which  defendant  at- 
torned to  him,  without  privity  of  the 
plaintiffs,  his  lessors : — Held^  that  the 
plaintiffs  were  entitled  to  recover,  as 
P/s  elegit  only  entitled  him  to  the 
reversion  expectant  on  the  mortgages 
by  the  lessors : — Held,  also,  that  the 
expulsion,  as  pleaded,  was  not  esta- 
blished by  the  evidence. 

Semhle^  that  if  a  party,  having  a 
paramount  right  to  evict  a  party  in 
occupation  of  premises,  goes  to  him 
claiming  to  exercise  his  right,  on 
which  the  tenant  consents  to  change 
the  title  under  which  he  holds,  and 
attorns  to  the  claimant  accordingly, 
that  would  be  equivalent  to  an  expul- 
sion*     The  Mayory  Aldermeny   and 
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Burgeeees  of  the  Borough  of  Poole  v. 
Whitt.  571 

(6).  Reversion  on,  by  Estoppel, 

In  1742  a  farm  was  demised  by 
the  Broderers'  Company  to  F.  for 
100  years,  with  a  covenant  for  per- 
petual renewal.  In  1827,  the  residue 
of  this  term  had  become  vested  in  B., 
who  in  that  year  assigned  it  by  way 
of  mortgage,  with  a  proviso  for  re- 
demption. On  the  22nd  May,  1828, 
H.  demised  the  same  farm  for  twenty- 
one  years  to  the  plaintiff.  On  the 
12th  January,  1836,  the  mortgagees 
and  H.  surrendered  the  premises  to 
the  Broderers'  Company.  On  the 
ISth  January,  1836,  the  company  de- 
mised them  to  H.  for  100  years ;  and 
shortly  afterwards  the  unexpired  resi- 
due of  that  term,  and  all  the  estate 
and  interest  of  H.  in  the  prembes, 
were  assigned  to  the  defendant. 

In  an  action  by  the  plaintiff  against 
the  defendanti  on  a  covenant  in  the 
lease  from  H.  to  the  plaintiff,  to  keep 
down  the  rabbits  on  the  farm,  the 
defendant  pleaded,  1st,  that  H.  did 
not  demise  to  the  plaintiff;  2nd,  that 
the  reversion  on  that  lease  did  not 
vest  in  the  defendant: — Held,  that 
both  these  issues  ought  to  be  entered 
for  the  plaintiff;  for  that  the  lease, 
being  by  deed,  was  a  good  demise  by 
way  of  estoppel,  and  a  reversion  in 
H.  by  estoppel  was  thereby  created, 
which  primd  facie  was  a  reversion  in 
fee,  and  therefore  was  not  surrendered 
to  the  Broderers'  Company,  but  passed 
from  H.  to  the  defendant.  Sturgeon 
v.  Wingfield.  224 

(7).  Title  to  Encroachment  made  by 

Leeeee. 

Lessee  for  lives  of  a  farm  inclosed 
from  an  adjoining  extra-parochial 
waste,  over  which  there  was  a  right 
of  common  in  respect  of  his  farm, 
some  small  pieces  of  land  near  but 
not  actually  contiguous  to  the  farm. 
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The  lessor  was  not  lord  of  the  waste: 
— Heldy  that,  in  the  absence  of  evi- 
dence shewing  a  contrary  intention,  it 
was  to  be  presumed  that  the  lessee 
made  the  inclosures  for  the  benefit  of 
bis  lessor,  to  belong  to  him  as  part  of 
the  farm  at  the  determination  of  the 
lease. 

Heldy  also,  that  such  presumption 
was  not  rebutted  by  the  fact  that  the 
lessee,  during  the  lease,  made  a  con« 
veyance  of  these  inclosures  to  his  son 
in  fee,  which,  however,  was  not  de« 
livered,  nor  followed  by  any  pos- 
session* 

By  writing  indorsed  on  the  lease, 
the  lessee  agreed  that  all  inclosures 
made  by  him  upon  the  said  waste 
should  be  surrendered  up  to  the 
lessor,  his  heirs,  &c.  at  the  end  of  the 
lease,  and  that  the  lessee  should  pay 
to  the  lessor,  his  heirs,  &c.  the  sum 
of  6cf.  annually,  as  an  acknowledge 
ment  for  the  same: — JTie^  that  this 
was  an  admission  on  the  part  of  the 
lessee  that  he  had  made  the  inclosures 
for  the  benefit  of  the  lessor.  Doe  d* 
Edward  JAoyd  v.  Thamae  Janeiy  580 

LIBEL. 

(1).  Riff  hi  of  public  Comment  on  the 
Clergy — Evidence, 

The  conduct  and  management,  by 
the  clergyman  of  a  parish,  of  a  cha- 
ritable society  in  the  parish,  from  the 
benefits  of  which  Dissenters  are  by 
his  sanction  excluded,  is  not  the  law- 
ful subject  of  public  comment,  so  as 
to  excuse,  under  the  plea  of  not 
guilty,  the  publication  of  untrue  and 
injurious  matter  respecting  the  cler- 
gyman in  relation  to  the  charity. 

QiMPTtf,  whether  sermons  preached 
in  a  church,  but  not  published,  are 
the  lawful  subject  of  such  public 
comment. 

In  an  action  for  a  libel  published 
in  a  newspaper,  evidence  that  copies 
of  the  newspaper  containing  the  Ubel 


have  been  gratuitously  ctrcalaied  ia 
the  plaintiff's  neighbourhood,  thongh 
they  be  not  shewn  to  have  beea  sent 
by  the  defendant,  the  publisher  is 
admissible  to  shew  the  extent  of  the 
circulation  of  the  paper,  and  the  ooo- 
sequent  injury  to  the  plaintiff!. 

It  was  sought  to  prove  that  one  of 
such  newspapers  had  been  sent  to  a 
public  reading-room  in  the  plaintiff*! 
parish,  to  which  there  were  eighty 
subscribers.  The  president  of  the 
reading-room  stated,  that  a  newspaper, 
called  the  <<  Nonconformist,?  (which 
was  the  name  of  that  published  by 
the  defendant),  was  gratuitomly  sent 
to  the  room;  that,  from  the  glance 
he  had  of  it,  he  judged  it  contained 
the  libel  in  question ;  that  it  remained 
there  a  fortnight,  when  it  was  taken 
away  (as  he  supposed)  and  not  re- 
turned; that  he  had  searched  the 
room  for  it,  and  believed  it  was  lost : — 

Heldf  first,  that  this  was  saffident 
evidence  to  shew  that  the  newspaper 
sent  to  the  reading-room  was  one  of 
the  copies  of  the  defendant's  news- 
paper containing  the  libel ;  secondly, 
that  this  was  sufficient  proof  of  its 
loss  to  make  secondary  evidence  of 
its  contents  admissible.  GathereoU 
V.  Miall,  319 

(2).  Pleading  under  6^7  Viet,  c,  96. 

In  an  action  for  a  libel  published  In 
a  newspaper  the  special  plea  of  apo- 
logy and  payment  into  Court,  given 
by  the  stat  6  &  7  Vict,  c  96,  s.  2, 
cannot  be  pleaded  along  with  not 
s^lty  to  the  same  part  of  the  de- 
claration.    O'Brien  v.  Clementy    435 

LIEN. 
See  CoNveTANCBR. 

LIMITATION  ACT. 
Construction  qfy  as  to  Tithes, 
The  Limitation  Act,  3  &  4  Will.  4, 


LIMITATIONS,  STATUTE  OF. 


MONEY  PAID. 
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c*  27»  B.  2,  enacts,  that  no  person 
shall  brmg  an  action  to  recover  any 
land  (which,  by  s.  1,  includes  Hikes) 
but  within  twenty  years  next  after 
the  right  to  bring  such  acuon  has  ac- 
crued to  him,  or  some  person  through 
whom  he  claims: — Heid,  that  this 
statute  does  not  operate  to  prevent 
the  tithe-owner  from  recovering  tithes 
as  chattels  from  the  occupier,  al- 
though none  had  been  set  out  for 
twenty  years ;  but  that  it  is  confined 
to  cases  where  there  are  two  parties, 
each  claiming  an  adverse  estate  in  the 
tithes.  The  Detm  and  Chapter  of 
Ely  \.  Cash,  617 


LIMITATIONS,   STATUTE  OF. 
Bee  Bond. 
Continuing  Writs — Pleading* 

In  an  action  on  a  bill  of  exchange, 
dated  in  May,  1888,  the  original  writ 
of  summons  into  Middlesex  was  issued 
on  the  15th  of  August,  1844;  on 
the  14th  of  January,  1845,  it  was 
returned  non  est  invoitus  and  filed, 
and  entered  of  record;  on  the  same 
day  an  alias  writ  of  summons  was 
issued  into  Middlesex;  on  the  10th 
of  June,  1845,  a  plories  writ  of  sum- 
mons was  ^sued  into  Surrey,  and 
served  the  same  day,  and  the  defend- 
ant duly  appeared  to  it ;  the  plaintiff 
declared,  and  the  defendant  pleaded, 
that  the  cause  of  "action  did  not  accrue 
within  six  years  next  before  the  com- 
mencement of  the  suit.  The  alias 
writ  of  summons  was  not  in  fact  re- 
turned or  entered  of  record  till  the 
4th  of  July,  1845.  The  Nisi  Prius 
record  was  made  up,  stating  only 
that  the  defendant  was  summoned  to 
answer  the  plaintiff  by  virtue  of  a  writ 
issued  on  the  15th  day  of  August, 
1844,  and  on  its  production  at  the 
trial  the  plaintiff  obtained  a  verdict. 

The  Court  held,  that  the  provisions 
of  the  Stat.  2  Will.  4,  c  39,  s.  10, 


had  not  been  complied  with,  and  made 
absolute  a  rule  to  amend  the  Nisi 
Prius  record,  by  stating  the  con- 
tinuances according  to  the  truth,  at 
the  costs  of  the  plaintiff. 

Where  a  writ  issued  within  six 
years  after  the  cause  of  action  ac- 
crued has  not  been  duly  continued, 
pursuant  to  the  2  Will.  4,  c.  39,  s.  10, 
the  defendant  is  not  bound  to  plead 
such  non-continuance  speciallv,  but 
may  take  advantage  of  it  under  the 
general  plea,  that  the  cause  of  action 
did  not  accrue  within  six  years  next 
before  the  commencement  of  the  suit ; 
for,  for  this  purpose,  the  last  writ 
which  is  served,  is  the  commence- 
ment of  the  suit,     Pratt  v.  Hawkins^ 

399 

LONDON  COAL  ACT. 

The  London  Coal  Act,  1  &  2  Will.4, 
c.  Ixxvi,  s.  57,  imposes  a  penalty  not 
exceeding  £5  on  the  seller  of  coals, 
for  every  sack  that  shall  be  found 
deficient,  on  its  being  weighed  in  pur- 
suance of  the  act : — Held,  that,  where 
several  sacks  are  sent  out  to  a  pur- 
chaser at  the  same  time  under  one 
contract,  one  penalty  only  is  incurred 
in  respect  of  a  deficiency  in  weight, 
though  every  sack  is  so  deficient ;  and 
therefore,  where  seventeen  sacks  were 
so  found  deficient,  that  the  penalties 
were  recoverable  by  action  of  debt  in 
one  of  the  superior  courts,  notwith- 
standing s.  77,  which  directs  that  all 
penalties  imposed  by  the  act  not  ex- 
ceeding ^25,  shall  be  levied  and  re- 
covered before  justices  of  the  peace, 
Collins  V.  Hopwood,  459 


MODUS. 

See  Tithes. 

MONEY  PAID. 
See  Profxrtt  Tax. 
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MONEY  HAD  AND  RECEIVED. 
See  Railway  Shares,  (2). 

PALACE  COURT. 
See  Small  Debts  Act. 

PARTICULARS  OF  DEMAND. 

(1).  Construction  of* 

The  plaiD tiff's  particulars  of  de- 
mand claimed  "  the  sum  of  ^^50^  for 
bis  services  as  clerk  or  managrer  to 
the  defendant,  from  August^  1837,  to 
October,  1839,  inclusive,  after  the 
rate  of  £200  per  annum."  The  proof 
was  of  an  agreement  by  the  defend- 
ant that  the  plaintiff,  who  was  the 
manager  of  a  banking  company, 
should  have  a  certain  per  centage  by 
way  of  commission  on  all  business 
he  should  introduce  to  the  defendant : 
— Heldy  that  the  particulars  were  not 
sufficient  to  let  in  such  a  demand, 
and  that  the  defendant  was  in  strict- 
ness entitled  to  a  nonsuit.  Law  v. 
Thompson,  541 

(2).  In  Action  against  Railway  Com' 

pony, 

1.  In  an  action  by  an  engineer 
against  the  committee  of  a  railway 
company  for  making  the  survey,  &c., 
the  particulars  of  demand  merely 
claimed  certain  aggregate  sums  in 
respect  of  the  survey  of  a  stated 
number  of  miles,  and  for  tavern  and 
travelling  expenses,  assisting  the  so- 
licitor with  books  of  reference,  en- 
graving plates  of  plans,  printer's 
account,  &c«  The  Court  refused  to 
order  fiiller  particulars.  Higgins  v. 
Edcy  76 

2.  In  an  action  by  an  engineer 
against  the  committee  of  a  railway 
company,  for  making  the  survey,  &c., 
the  particulars  of  demand  claimed  an 
aggregate    sum   for    surveying    and 


levelling  the  line,  making  trial 
tions,  finding  surveyors,  leveUers  and 
engineers,  meeting  and  arranging 
with  the  solicitors,  assisting  at  ihe 
reference,  superintending  the  engrav- 
ings, &c.  &c.,  including  tavern  fafflls, 
travelling  charges,  office  expenses, 
&c.  &C., — so  many  miles,  at  a  certain 
sum  per  mile.  TTie  Court  refused  to 
order  fuller  particulars,  or  to  compel 
the  plaintiff  to  distinguish  between  his 
own  personal  charges  and  those  of  the 
surveyors  &c.  employed  by  him,  or 
to  particularise  the  sums  actually  ex- 
pended by  him.   Rennie  v.  Beretford, 

78 

PARTNERSHIP. 

By  what  Words  constituted. 

A.  sold  to  B.,  by  deed,  his  interest 
in  the  profession  and  practice  of  a 
surgeon  and  apothecary,  carried  on 
by  him  in  Park -street,  Camden -town, 
for  900/.,  500/.  to  be  paid  on  the  ex- 
ecution of  the  deed,  and  400/.  at  the 
expiration  of  a  year.  A.  covenanted 
not  to  exercise  the  profession  within 
three  miles  of  his  then  place  of  busi- 
ness ;  and  also,  that,  during  the  space 
of  one  year  from  the  date  of  the  deed, 
he  should  continue  to  reside  in  Park- 
street  aforesaid,  and  to  carry  on  and 
attend  to  the  said  profession  and  prac- 
tice as  he  had  hitherto  done ;  and  that 
he  would,  to  the  utmost  of  his  power, 
introduce  B.  to  his*  patients,  and  do 
every  reasonable  act  for  promoting 
the  interest  of  the  concern.  And  B. 
covenanted,  in  consideration  thereof, 
to  allow  A.,  during  the  year,  a  raoiety 
of  the  clear  profits  of  the  concern,  to 
be  paid  at  the  expiration  thereof: — 
Heldf  that  the  parties  were  not  here- 
by constituted  partners  in  the  trade 
during  the  first  year,  and,  therefore, 
that  B.  might  sue  A.  for  monies  re- 
ceived by  him  from  their  patients  dur- 
ing that  year.    Rawlinsan  v.  Clarke, 
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PLEADING. 

See  Accord  and  Satisfaction. 
Action  on  the  Case. 
Bill  of  Exchange,  (2),  (3). 
Bond. 
Condition. 
Covenant. 

Joint  Stock  Banking  Act. 
Libel,  (2). 

Limitations,  Statute  of. 
Prescription  Act. 
Statute. 

I.  Deelaratiofu 

(1).  Certainty  requisite  in, 

A  declaration  in  assumpsit  stated, 
that  the  defendant  was  an  attorney, 
and  that,  in  consideration  that  the 
plaintiff  would  retain  him  as  such  at- 
torney to  conduct  an  action  of  tort  at 
the  suit  of  B.  against  L.,  the  defend- 
ant promised  to  fulfil  his  duty  as  such 
attorney,  in  and  about  prosecuting 
the  said  action,  and  recovering  da- 
mages ;  that  the  defendant  did,  under 
the  said  retainer,  commence  an  action 
against  L.,  in  which  judgment  was  re- 
covered against  him  for  ^656;  that 
the  defendant  afterwards,  as  such  at- 
torney as  aforesaidy  for  obtaining  sa- 
tisfaction of  the  said  damages,  sued 
out  a  fi.  fa.  against  L.,  to  which  the 
sheriff  returned  that  he  had  levied  ^, 
part  of  the  damages,  and  nulla  bona 
as  to  the  residue  ;  that  the  defendant, 
as  such  attorney  as  aforesaidy  for  ob- 
taining satisfaction  of  the  said  residue, 
issued  a  ca.  sa.,  under  which  L.  was 
imprisoned,  and  paid  the  residue  of 
the  damages  to  the  gaoler,  who  paid 
the  same  to  the  defendant,  as  such  at- 
torney as  aforesaid ;  and  that,  before 
he  received  the  same,  he  sent,  as  such 
attorney  as  aforesaid,  to  the  gaoler  a 
discharge  of  L.  out  of  custody,  by 
virtue  whereof  he  was  discharged. 
Breach,  that,  although  the  defendant 
received  the  said  damages,  and  the 
plaintiff  paid  to  him,  as  such  attorney 


1 


as  aforesaid,  his  costs  of  prosecuting 
the  said  action,  he  did  not  pay  over  to 
B.  or  the  plaintiff  the  residue  of  the 
said  damages. 

Heldy  that  this  declaration  was  bad, 
on  special  demurrer,  for  not  shewing 
distinctly  that  the  money  was  received 
by  the  defendant  under  his  original 
retainer  by  the  plaintiff  in  the  action 
against  L.     Bevins  v.  Hulmet        88 

(2).  Misjoinder  of  Counts, 

A  declaration,  commencing  and 
concluding  in  the  form  of  a  declara- 
tion in  debt,  contained  counts  on  bills 
of  exchange  by  indorsee  against  in- 
dorser,  in  the  form  given  by  the  rule  of 
T.  T.,  1  Will.  4,  and  also  indebitatus 
counts  in  debt: — Held^  not  a  mis- 
joinder.   Esdaile  v.  Maclean^      277 

(3).  In  Assumpsit  for  Breach  of  Pro' 
mise  of  Marriage, 

Declaration  in  assumpsit  for  breach 
of  promise  of  marriage  stated,  that 
the  defendant  promised  to  plaintiff  to 
marry  her ;  that  the  plaintiff  remained 
and  still  is  sole  and  unmarried,  and, 
during  all  the  time  aforesaid,  was 
ready  and  willing  to  marry  the  de- 
fendant, of  which  he  always  had  no- 
tice; yet  the  defendant  disregarded 
his  promise,  and  wrongfully  married 
another  woman. 

Plea,  that  the  defendant  was  not,  at 
any  time  before  the  commencement  of 
the  suit,  requested  by  the  plaintiff  to 
marry  her: — Held^  first,  that  the 
plea  was  bad,  on  special  demurrer ; 
secondly,  that  the  declaration  was 
grood,  on  general  demurrer,  without 
an  averment  of  the  lapse  of  a  reason- 
able time.     Caines  v.  SnUthf        189 

IL  Pleas  in  Abatement. 

(1).  Auter  Action  pendent. 

In  an  action  of  contract  against  A., 
be  cannot  plead  in  abatement  the  pen- 
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dency  of  another  action  for  the  same 
cause  against  B.     Henry  v.  OMney^ 

494 

(2).  Affidavit  of  Ferificatum, 

In  an  affidavit  of  verification  of  a 
plea  in  abatement  of  the  non-joinder 
of  A.,  as  a  defendant,  his  residence 
was  declared  to  be  ''  43,  Lowndes- 
street,  Belgrave-square.**  It  appeared 
that  he  was  residing  there  at  the  time 
of  the  commencement  of  the  suit,  but 
had  since  gone  abroad ;  that  the  house 
and  furniture  were  his ;  that  he  was 
endeavouring  to  let  the  house  fur- 
nished for  a  few  months,  until  his  re- 
turn from  abroad ;  and  that  B.  was 
occupying  it  as  his  friend  and  guest : 
— Held,  that  this  was  a  sufficient  de- 
scription of  A.'s  residence,  within  the 
Stat.  3  &  4  Will.  4,  c.  42,  s.  8. 

The  ''  residence"  mentioned  in  that 
statute  means  the  domicile  or  home  of 
the  party.     Lambe  v.  Smythef     433 

in.  Pleas  in  bar. 

(I).  Accord  and  Satisfaction. 

In  indebitatus  assumpsit  for  money 
due  on  an  account  stated,  it  is  not 
sufficient  to  plead  that,  after  the  ac- 
cruing of  the  causes  of  action  in  the 
declaration  mentioned,  and  before  the 
commencement  of  the  suit,  defendant 
and  plaintiff  accounted  together  of 
and  concerning  the  said  causes  of 
action,  and  all  other  claims  and  de- 
mands then  being  between  plaintiff 
and  defendant,  amounting  to  a  large 
sum,  to  wit,  ^1000,  and  that  on  such 
accounting  a  small  sum,  to  wit,  ^150, 
was  then  found  to  be  due  and  owing 
from  defendant  to  plaintiff,  which  de- 
fendant then  promised  plaintiff  to  pay, 
and  afterwards,  before  commencement 
of  the  suit,  paid  to  plaintiff,  who  ac- 
cepted it  in  full  satisfaction  of  the 
sum  due  to  him  from  defendant;  for 
such  a  plea  does  not  shew  that,  at  the 
time  of  the  second  accounting  relied 


on,  any  cross  demand  by  defendant 
against  plaintiff  existed,  or  that,  if  it 
existed,  it  had  not  been  agreed  to  be 
given  up  by  defendant  in  considera- 
tion of  plaintiff's  giving  up  some  other 
demand  of  his  on  defendant,  so  as  to 
make  payment  of  the  balance  a  satis- 
faction of  the  larger  sum.  Swdtk  v. 
Pa^e,  683 

(2).  Payment  into  Court. 

\.  A  plea  of  payment  into  court,  in 
an  action  of  debt,  must  be  pleaded  to 
the  damages,  as  well  as  to  the  debt : 
and  the  form  of  plea  given  by  the 
rule  of  Trinity  Term,  1  Vict.,  most 
be  varied  to  meet  the  case.  Lowe  v. 
Steele,  380 

2.  Justices  and  other  officers  pay- 
ing money  into  court  under  particular 
statutes,  are  not  bound  to  state  in  the 
plea  of  payment  into  court  the  char- 
acter in  which  they  make  the  pay- 
ment. 

To  an  action  for  assault  and  bat- 
tery, the  defendant  pleaded  payment 
into  court  of  £^b,  pursuant  to  the 
rule  of  Trinity  Term,  1  Vict,  c  7. 
The  plaintiff  replied  damages  ultra; 
on  which  issue  was  joined,  and  the 
defendant  obtained  a  verdict : — Heldj 
that  the  plaintiff  was  not  entitled  to 
judgment  non  obstante  veredicto,  be- 
cause, although  the  plea  of  payment 
into  court  is  prohibited  in  an  ordinary 
action  of  assault  and  battery,  by  the 
3  &  4  Will.  4,  c.  42,  s.  21,  it  did  not 
appear  upon  the  record  that  the  de- 
fendant was  not  a  person  entitled 
under  some  other  statute  to  pay  money 
into  court  by  way  of  amends  in  such 
an  action.     Aston  v.  Perkes,         385 

(3).  Set-off. 

Where  the  amount  proved  onder  a 
plea  of  set-off,  pleaded  to  the  whole 
declaration,  does  not  cover  the  plain- 
tiff's demand  in  the  action,  the  de- 
fendant cannot  have  a  verdict  on  the 
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plea  for  the  amount  proved,  but  it  will 
go  in  reduction  of  damages. 

The  plaintiff  and  the  defendant 
were  partners.  They  dissolved  the 
partnership,  the  plaintiff,  agreeing  to 
take  all  the  debts  of  the  firm  upon 
himself,  and  to  release  the  defendant 
from  liabilitj,  and  the  defendant  giv- 
ing him  a  bond  for  a  certain  siun  pay- 
able by  instalments.  The  plaintiff 
failed  to  pay  a  debt  due  from  the  firm^ 
whereupon  the  creditors  sued  the  de- 
fendant, and  obtained  judgment,  and 
issued  a  fi.  fa.,  under  which  the  she- 
rifi  seiaed  and  sold  the  defendant's 
goods,  and  out  of  the  proceeds  paid 
die  debt. 

Semhlcy  that  in  an  action  on  the 
bond,  the  defendant  was  entitled  to 
set  off,  as  money  pcddy  the  sum  so 
paid  by  the  sheriff.    Bodgers  v.  Maw^ 

AAA 

(4).  Plea  of  Release  when  set  aside. 

The  Court  will  not  set  aside  a  plea 
of  a  release  by  one  of  several  oo-plain- 
ikfbf  unless  it  is  clearly  shewn  to  have 
been  made  in  fraud  of  the  other  plain- 
tiffs, or  unless  the  releasor  be  a  mere 
nominal  party  to  the  action,  having 
no  interest  whatever  in  the  subject^ 
matter  of  it.     Rawstome  v.  GandeUy 

304 

(5).  Plea  to  parti  not  bad  because  it 
is  an  answer  to  mare. 

To  a  declaration  containing  two 
counts,  the  first  on  a  promissory  note 
for  £15,  the  second  in  £30  on  an  ac- 
count stated,  the  defendant  pleaded  to 
the  first  count  a  plea  alleging  special 
circumstances  as  to  the  making  of  the 
note,  which  shewed  that  it  was  given 
without  consideration,  and  upon  a 
misrepresentation  of  facts;  and  he 
then  pleaded,  as  to  ^15,  parcel  of  the 
money  and  causes  of  action  in  the 
last  count  mentioned,  that  the  making 
of  the  note  in  the  first  count  men- 
tioned, was  and  is  the  said  account  in 


the  last  count  mq^itioned,  so  far  as  the 
same  relates  to  the  said  sum  of  £15, 
parcel  &c.,  and  that  the  several  alle- 
gations and  statements  by  the  defend- 
ant made  in  his  first  plea  were  and 
are  true,  modo  et  forma. 

On  special  demurrer  to  the  second 
plea,  on  the  ground  that,  though  it 
professed  to  answer  only  a  part  of  the 
count  on  the  account  stated,  it  never- 
theless presented  an  answer  to  the 
first  count  also : — Held^  that  the  plea 
was  good.  Hammond  v.  Dayson^  373 

IV.  Replieation, 

(1).   What  sufficient  Con/ession  and 
Avoidance — Duplieiiy, 

Assumpsit  on  a  bill  of  exchange 
for  £dO  by  drawer  against  acceptor, 
with  counts  for  money  lent»  and  on  an 
account  stated. 

Plea  to  the  first  count,  that  before 
the  bill  became  due,  G.  had  agreed 
to  pay  defendant  certain  sums  by 
monthly  instalments  of  jB40  ;  that  de- 
fendant was  unable  to  pay  the  bill, 
and  thereupon,  while  plaintiff  was 
holder,  and  before  it  became  due,  in 
consideration  that  defendant,  with  as* 
sent  of  G.,  and  at  request  of  plaintiff, 
would  permit  plaintiff  to  receive  from 
G.  so  much  of  the  instalments  of  £4Q 
as  should  amount  to  the  sum  In  the 
bill,  plaintiff  agreed  to  accept  payment 
of  the  bill  thereout,  and  to  discharge 
defendant  from  performing  the  pro- 
mise in  the  first  count. 

Averment,  that  plaintiff  received 
the  first  instalment,  but  neglected  of 
his  own  wrong  to  procure  payment  of 
the  residue  from  G.  out  cf  the  next 
instalment. 

Replication,  that,  in  consideration 
that  defendant  would,  with  assent  of 
G.,  at  request  of  plaintiff,  permit  plain- 
tiff to  receive  from  G.  so  much  of  the 
instalments  of  £40  as  should  amount 
to  the  sum  in  the  bill,  plaintiff  did  not 
agree  to  accept  &c  (traversing  the 
plea  in  terms)  i^^Held  bad»  on  spe- 
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cial  demurrer,  for  not  expressly  tra- 
versing the  agpreement,  and  for  leav- 
ing  it  uncertain  whether  it  meant  to 
put  in  issue  simply  the  agreement,  or 
the  consideration,  or  both,  or  that  G., 
by  plaintiff's  consent,  agreed  to  pay 
the  bill  out  of  the  instalments,  so  as 
to  substitute  themselves  as  debtors  to 
plaintiff  on  the  defendant's  accept- 
ance. 

Eighth  plea,  as  to  j650,  parcel  of 
the  monies  in  the  second  and  last 
counts,  that  before  breach  of  the  pro- 
mises in  those  counts,  plaintiff  drew 
his  bill  for  ^50,  which  defendant  ac- 
cepted and  delivered  to  plaintiff,  who 
then  accepted  and  received  the  same 
in  discharge  of  the  said  sum  of  £50, 
parcel  &c.,  and  then  indorsed  and  de- 
livered the  same  to  S.,  who  from 
thence  hitherto  hath  been  and  is  still 
the  holder  thereof,  and  entitled  to  sue 
defendant  on  the  same. 

Replication,  that  the  bill  became 
due  before  the  commencement  of  the 
suit,  and  defendant  did  not  pay  it,  and 
that  S.,  before  the  commencement  of 
the  suit,  returned  the  bill  to  plaintiff, 
who  then  became  the  holder,  and  con- 
tinued so  to  the  commencement  &c., 
and  still  is  the  holder : — Held  bad,  on 
special  demurrer,  for  setting  up  fresh 
matter,  without  confessing  and  avoid- 
ing, or  expressly  traversing  the  aver- 
ment of  S.  being  holder  at  the  com- 
mencement of  the  action. 

The  word  *'  discharge  "  in  the  plea 
imported  not  payment  or  satisfaction 
of  the  debt,  but  only  that  the  bill  was 
given  *'  for  and  on  account  of  "  it. 

The  ninth  plea  resembled  the  eighth, 
except  in  averring,  that  whilst  S.  was 
holder,  defendant  and  K.,  at  his  re- 
quest and  on  his  account,  respectively 
paid  him  its  amount. 

Replication,  traversing  the  pay- 
ment, &c.,  of  the  bill  in  the  terms  of 
the  plea,  and  generally,  and  averring 
the  return  of  the  bill  by  Sharp  to 
plaintiff,  and  the  holding  of  it  by  plain- 


tiff, as  in  the  replication  to  the  eighth 
plea : — Held  bad,  on  special  demorrer, 
for  like  reasons  as  the  eighth. 

Where  plaintiff,  instead  of  demor- 
ring  to  a  double  plea,  replies  dooble, 
he  must  not  reply  argumentatively,  or 
by  setting  up  fresh  matter  without 
confessing  and  avoiding  the  plea. 
Ken^  V.  Wait^  672 

(2).  To  Ju»tifieatum  under  Judgment 
— Allegation  of  Judges  Order  set' 
ting  it  aside. 

In  trespass  for  assault  and  false 
imprisonment,  the  defendant  justified 
under  a  judgment  and  writ  of  ca.  ta. 
issued  at  his  suit  against  the  plaintiff. 

Replication,  that  the  judgment  was 
not  a  judgment  signed  in  any  ac- 
tion, but  under  colour  of  a  dooameot 
purporting  to  be  a  warrant  of  at- 
torney ;  that,  after  the  issuing  of  the 
ca.  sa.,  a  judge  ordered  the  judgment 
and  writ  to  be  set  aside;  that  the 
order  was  afterwards,  to  wit,  on  ftc, 
made  a  rule  of  court;  and  that  the 
judgment  and  writ  were  so  set  aside 
on  the  ground  that  the  warrant  of 
attorney  was  never  delivered  as  a 
complete  authority  to  do  the  arts 
therein  specified,  but  as  an  escrow, 
to  take  effect  in  a  certain  event,  which 
never  happened,  and  was  to  be  kept 
by  the  plaintiff  in  his  own  possesion 
till  such  event  should  happen;  and 
that  the  defendant,  by  an  improper 
and  fraudulent  contrivance,  obtained 
and  kept  possession  of  it  against  the 
plaintiff's  will ;  that  the  judgment  was 
signed  under  colour  of  the  said  docu- 
ment, and  the  ca.  sa.  issued  thereon, 
without  the  plaintiff's  consent. 

Held^  on  demurrer,  that  the  repli- 
cation was  good :  1st,  that  it  was  not 
necessary  it  should  shew  that  the 
judgment  was  set  aside  for  irregu- 
larity^  inasmuch  as  it  sufficiently 
shewed  that  it  was  set  aside  as  hav- 
ing been  signed  against  good  faith; 
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Shidly,  tbat  it  was  not  necessary  to 
st&te  that  the  judge's  order  was  made 
a  rule  of  court  before  the  commence- 
ment of  this  suit,  inasmuch  as  a  judge 
at  chambers  had  authority  to  set  aside 
the  judgement  and  writ;  and  Srdly, 
that  this  was  not  a  case  in  which  the 
plaintiff  ought  to  have  replied  nul  tiel 
record.     Brown  v.  Jones^  191 

PRACTICE. 

See  Attachment. 
Costs. 

Particulars  of  Demand. 
Process. 

( 1 ).  Time /or  Pleading  after  Summons 
for  Pariieulare  dismUsed, 

Where  a  defendant,  having  ob- 
tuned  an  order  for  time  to  plead, 
takes  out  a  summons  for  particulars, 
which  is  dismissed  after  the  expira- 
tion of  the  time  given  for  pleading, 
he  is  entitled  only  to  the  remainder 
of  the  same  day  for  pleading.  Men" 
gens  v.  Perry^  537 

(2).  Inspection  of  Documents, 

In  an  action  by  an  allottee  of  rail- 
way shares  against  a  member  of  the 
provisional  committee,  to  recover  back 
bis  deposit,  the  Court  ordered  that 
the  plaintiff  should  have  an  inspec- 
tion and  copy  of  the  subscribers* 
agreement  and  parliamentary  con- 
tract, which  both  the  plaintiff  and  the 
defendant  had  signed,  and  which  were 
in  the  hands  of  the  solicitors  of  the 
company ;  the  plaintiff's  affidavit 
stating  that  an  inspection  of  them  was 
necessary  to  him  for  the  purpose  of 
framing  his  case,  and  the  defendant 
not  shewing  that  they  were  not  within 
his  power  or  controL  Steadman  v. 
Jrden^  587 

(3).  Judgment  as  in  case  of  Non- 
suit  —  Discontinuance^  Stay  of 
Proceedings. 

The  plaintiff,  being  under  a  per- 


emptory undertaking  to  go  to  trial 
on  the  10th  of  January,  obtained  a 
side- bar  rule  to  discontinue  on  pay- 
ment of  costs,  the  plaintiff  undertak- 
ing to  pay  the  said  costs,  and  con- 
senting to  judgment  of  non  pros,  if 
not  paid  in  four  days.  On  the  10th 
of  January  the  plaintiff's  attorney 
obtained  and  served  on  the  defend- 
ant's attorney  an  appointment  for 
taxation  at  eleven  o'clock  on  the 
12th,  at  which  time  the  defendant's 
attorney  attended  before  the  Master, 
but  protested  against  the  rule  to  dis- 
continue as  being  irregular,  and  de- 
clined to  bring  in  his  costs  to  be 
taxed;  and  on  the  same  day  he  ob- 
tained a  rule  absolute  for  judgpnent 
as  in  case  of  a  nonsuit : — Held^  that 
this  judgment  was  regular.  A  rule 
to  discontinue  is  not  a  stay  of  pro- 
ceedings.    Beeton  v.  Jupp^  149 

(4).  Short  Notice  of  Trial. 

Where  a  defendant  is  under  terms 
to  take  short  notice  of  trial,  if  neces" 
sary,  it  lies  upon  the  plaintiff  to  shew 
the  necessity  of  a  shorter  notice  than 
the  ordinary  one.  And  where  the 
defendant  being  under  such  terms, 
the  plaintiff  delivered  a  replication 
on  the  14th  of  May,  which  on  the 
19th  he  abandoned,  and  delivered  an- 
other with  the  similiter  added ;  on  the 
21st  obtained  an  order  to  try  before 
the  sheriff;  on  the  23rd  delivered  the 
issue  with  notice  of  trial  for  the  28th ; 
and  on  the  latter  day  tried  the  cause 
as  undefeoded,  and  obtained  a  verdict, 
the  Court  set  it  aside  with  costs,  on 
the  ground  that  the  plaintiff  had  had 
time  to  give  the  ordinary  notice. 
Drake  v.  PicJI/ord,  607 

(5).  Might  to  begin  at  Trial. 

1.  By  a  policy  of  insurance  on  life,  it 
was  stipulated  to  be  void,  if  anything 
stated  by  the  assured  to  the  directors 
of  the  assurance  company,  previous 
to  the  execution  of  the  policy,  should 
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be  untrue.  A  party  desiring  to  be 
assured  made  a  statement  to  the  di- 
rectors, that  he  had  not  been  afflicted 
with  a  number  of  specified  diseases, 
inter  alia,  rupture,  or  any  other  dis* 
order  which  tends  to  the  shortening 
of  life.  At  his  death  his  executors 
sued  on  the  policy,  and  in  their  de- 
claration averred  the  truth  of  the 
statement  made  by  the  assured.  Plea, 
that  the  said  statement  was  untrue,  to 
wit,  in  this,  that  the  assured,  at  the 
time  of  the  making  thereof,  was  af- 
flicted with  rupture;  concluding,  not 
to  the  country,  but  with  a  yerification. 
The  plaintiffs  replied  de  injuria: — 
Held^  that  the  plaintiffs  were  entitled 
to  begin  at  the  trial ;  and,  the  judge 
haying  ruled  the  contrary  at  Nisi 
Prius,  a  new  trial  was  ordered.  Ask" 
by  V.  Bates,  589 

2.  In  an  action  by  payee  against 
maker  of  a  promissory  note  for  100/. 
and  interest,  the  defendant  pleaded, 
as  to  parcel  of  the  monies,  pleas  the 
issues  upon  which  lay  on  the  defend- 
ant ;  and  to  the  residue,  payment  of  a 
sum  of  money  into  court,  and  that 
the  defendant  was  not  indebted  in  a 
greater  amount ;  to  which  the  plaintiff 
replied  that  the  defendant  was  in- 
debted to  him  in  a  greater  amount, 
and  issue  was  joined  thereon : — Held^ 
that  the  plaintiff  was  entitled  to  begin 
at  the  trial.    Booth  y.  Millns,      669 

(6).  New  Trial  for  Misdirection  on 
one  o/ several  Issues. 

Where,  in  trespass,  there  were  se- 
veral issues,  one  of  them  on  a  plea  of 
lib.  ten.,  and  the  judge  at  the  trial 
improperly  rejected  evidence  appli- 
cable to  that  issue  only,  the  Court 
discharged  a  rule  for  a  new  trial, 
after  a  verdict  for  the  defendant  on 
other  issues,  on  his  consenting  to  the 
verdict  being  entered  for  the  plaintiff 
on  that  issue ;  and  gave  no  costs  of 
the  rule  to  either  party.  Hughes  v. 
Hughes,  701 


(7).  Notice  of  TaxatioH. 

No  notice  of  taxation  is  necessary, 
where  the  plaintiff  appears  for  the 
defendant  sec  stat. ;  although  the 
defendant's  attorney  afterwards  takes 
out  and  serves  a  summons  for  time  to 
plead.  Such  summons  is  not  tanta- 
mount to  an  appearance,  within  the 
rule  of  Hilary  Term,  4  Will.  4,  s.  17. 
JFeieh  v.  Fickery,  59 

(8).  Final  Judgment. 
1 .  On  Judge's  Order  on  Consent. 

The  "  Order  of  the  Judges  •"  of  12th 
June,  1845,  printed  ante,  VoL  14, 
p.  395,  is  not  a  rule  of  Court,  but  a 
mere  regulation  for  the  guidance  of 
the  judges  at  chambers ;  and,  there- 
fore, where  a  judge's  order  for  judg« 
ment  had  been  obtained  on  a  written 
consent,  signed  by  a  defendant,  and 
attested  by  an  attorney  acting  also  for 
the  plaintiff,  the  Court  refused  to  set 
aside  the  order  and  judgment  signed 
thereon.     Dixon  v.  Sleddany        427 

2.   When  to  he  signed,   after  Cer- 
tificate of  Arbitrator. 

Where  a  verdict  was  taken  by  con- 
sent for  the  plaintiff  at  Nisi  Prius, 
subject  to  the  certificate  of  a  barrister, 
to  be  given  in  the  following  Michael- 
mas Term,  with  power  to  enlarge  the 
time  for  making  it ;  and  he  enlarged 
the  time  till  the  following  Easter 
Term ;  and  in  the  month  of  March 
gave  his  certificate,  directing  that  the 
verdict  should  stand  for  a  smaller 
gjaonut:— Held,  that  final  judgment 
might  be  signed  immediately  on  the 
entry  of  this  verdict  upon  the  postea, 
and  that  the  plaintiff  was  not  bound 
to  wait  until  after  the  expiration  of 
the  four  first  days  of  Easter  Term. 
Cromer  y.  Churt,  310 

PRESCRIPTION. 
See  TiTHBs. 
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PRESCRIPTION  ACT. 
Construction  of— Pleading, 

In  case,  the  declaration  stated,  that 
the  plaintiff  was  lawfully  possessed  of 
a  mill,  and  hy  reason  thereof  of  right 
ought  to  have  and  enjoy  the  benefit 
of  the  water  of  a  watercourse  which 
ran  and  flowed,  by  means  of  a  weir 
therein  erected  a  little  above  the 
plaintiff's  mill,  being  kept  at  a  certain 
height*  unto  the  said  mill  of  the  plain* 
tiff,  for  supplying  it  with  water  for  the 
working  thereof,  and  complained,  that 
the  defendant  wrongfully  pulled  down 
the  weir,  and  placed  and  kept  it  at  a 
lower  height  than  it  ought  to  have 
been,  &c. 

The  defendant  pleaded,  that,  before 
and  at  the  times  when  &c.,  he  was  the 
occupier  of  a  certain  close  adjoining 
to  the  watercourse,  and  that  he  and 
all  others  the  occupiers  for  the  time 
being  of  the  said  close  for  twenty 
years  next  be/ore  the  eomtnencement 
qftkendtf  enjoyed,  as  of  right  and 
without  interruption,  the  right  of 
from  time  to  time,  as  occasion  re- 
quired, removing  a  part  of  the  weir, 
and  placing  and  keeping  it  at  a  lower 
height  than  the  rest,  to  such  an  ex- 
tent and  for  such  a  time  as  was  neces- 
sary for  diverting  enough  of  the  water 
to  irrigate  the  said  close ;  that,  at  the 
times  when  &c,  irrigation  was  neces- 
sary for  the  close,  wherefore  the  de- 
fendant removed  the  said  part  of  the 
weir,  and  placed  and  kept  it  at  such 
lower  height,  to  such  an  extent  and 
for  such  a  time  as,  and  no  more  or 
longer  than,  was  necessary  for  divert- 
ing the  water  for  the  irrigration  of  the 
said  dose :  quad  sunt  eadem,  &c. 

Heldf  that  this  plea  was  g^ood ;  that 
it  was  not  an  argumentative  traverse 
of  the  right  alleged  in  the  declaration, 
inasmuch  as  it  set  up  a  right  which, 
under  the  stat.  2  &  8  Will.  4,  c.  71, 
was  not  complete  until  the  commence- 
ment of  the  suiti  and  therefore  was  not 


inconsistent  wiih  the  plaintiff's  right 
to  have  the  weir  at  a  greater  height 
at  the  time  of  the  act  complained  of. 
Ward  V.  Mobins,  237 

PRINCIPAL  AND  AGENT. 

Sale  by  Principal  as  Agent, 

Where  the  plaintiff  made  a  written 
contract  for  the  sale  of  goods,  in 
which  he  described  himself  as  the 
agent  of  A.,  and  the  buyer  accepted 
and  paid  the  price  of  a  portion  of  the 
goods,  and  had  then  notice  that  the 
plaintiff  was  himself  the  real  principal 
in  the  transaction,  and  not  the  agent 
of  A. : — Held^  that  the  plaintiff  might 
sue  in  his  own  name  for  the  non-ac- 
ceptance of  and  non-payment  for  the 
residue  of  the  goods.  Rayner  v. 
Grote,  359 

PROCESS. 

(1).  Amendment  of  to  save  Statute 
of  Limitations. 

The  Court  will  amend  alias  and 
pluries  writs  of  summons,  by  indors- 
ing thereon  the  day  of  the  date  of 
the  first  writ  of  summons  and  of  the 
return  thereto,  in  order  to  save  the 
Statute  of  Limitations,  notwithstand- 
ing the  2  Will.  4,  c.  39,  s.  10.  Cul- 
verweU  v.  Nugee,  559 

(2).  Distringas — At  what  Time  issu* 

able* 

A  writ  of  distringas  may  issue 
within  a  reasonable  time  after  the 
expiration  of  four  months  from  the 
issuing  of  the  writ  of  summons.  Pey- 
ton V.  Wood,  608 

PROMISSORY  NOTE. 
See  Stamp,  (3). 

PROPERTY  TAX. 

Might  of  Tenant  to  sue  Landlord  for 
Money  paid  for  Property  Tax, 

Where  a  tenant  pays  property  ta]( 
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assessed  on  the  premises,  and  omits 
to  deduct  it  in  his  next  payment  of 
rent,  he  cannot  afterwards  recover  the 
amount  as  money  paid  to  the  use  of 
the  landlord.  Cumming  y.  Bedbo' 
roughs  488 

RAILWAY  ACT. 

See  Joint  Stock  Registration 

Act. 

Construction  of. 

A  railway  act  provided,  that  in  case 
of  refusal  hy  the  owners  of  lands  re- 
quired for  the  railway,  to  accept  the 
purchase  money,  or  compensation 
awarded  hy  a  jury,  &c.,  the  money 
might  he  deposited  in  the  Bank  of 
England,  to  the  credit  of  the  parties 
interested  in  the  lands,  in  the  name  of 
the  Accountant-General  of  the  Court 
of  Chancery.  The  company  were 
prohibited  from  entering  on  lands 
without  consent,  till  payment,  or  de- 
posit in  the  Bunk,  of  the  purchase 
money  or  compensation.  Another 
clause  enacted,  that  if  the  company 
should  wilfidly  enter  upon  and  take 
possession  of  any  lands  without  con- 
sent, or  without  having  made  such 
payment  or  deposit,  they  should  for- 
feit to  the  party  in  possession  a 
penalty  of  jBIO,  to  be  recovered  be- 
fore justices  ;  and  if  they  should,  after 
conviction  in  such  penalty,  or  after 
notice  from  the  party  in  possession, 
continue  in  unlawfiU  poeseesion  of 
such  lands,  they  should  be  liable  to  for- 
feit £25  a  day,  to  be  recoverable  by 
action  :  Proviso,  that  nothing  therein 
contained  should  subject  the  com- 
pany to  the  payment  of  any  such 
penalties  as  aforesaid,  if  they  should 
bond  fide,  and  without  collusion,  have 
paid  or  deposited  the  compensation 
agreed  or  awarded  to  be  paid  for 
such  lands,  to  any  person  whom  they 
might  reasonably  believe  to  be  en- 
titled to  the  lands,  though  he  were 
not  legally  entitled    thereto.      The 


company,  bond  fide,  and  without  eol- 
lusion,  took  possession  of  laads  In  re- 
spect of  which  compensation  had  been 
awarded  by  a  jury  under  the  act,  after 
they  had  deposited  the  amount  thereof 
in  the  Court  of  Chancery,  to  the  credit 
of  the  plaintiff,   the  person  in   pos- 
session, but  without  having  performed 
certain  conditions  precedent  to  their 
right  so  to  deposit  it,  and  retained  sndi 
possession  after  notice: — Heid^  that 
they  were  protected  by  the   proviso 
from  liability  to  the  penalty  of  j£25a 
day : — Held^  also,  that  the  word  *'wil- 
fully,"  in  the  above  clause,   applied 
only  to  the  first  branch  of  it.    Huidk- 
inson  v.  The  Manchester^  Bury^  and 
Eossendale  Railway  Company ^     314 

RAILWAY  COMPANY. 
See  Particulars  of  Demand,  (2). 

(L)  Liability  of  Provisional  Com^ 
mittee-man  to  Third  Parties, 

1.  The  defendant,  in  answer  to  an 
application  from  the  secretary  of  a 
railway  company  to  allow  his  name  to 
be  placed  on  the  provisional  com- 
mittee, wrote  to  him  consenting  to  do 
so,  and  stating  that  **  he  concluded  his 
liability  would  be  limited  to  the 
amount  of  his  shares."  His  name 
was  accordingly  published  in  the 
newspapers  as  one  of  the  provisional 
committee,  and  on  one  occasion  he 
attended  and  acted  as  chairman  at  a 
meeting  of  the  committee. 

Held,  that  he  was  liable  for  the 
price  of  stationery  supplied  by  the 
plaintiff,  on  the  order  of  the  secretary, 
and  used  by  the  committee,  after  the 
date  of  his  letter  to  the  secretary. 
Bamett  v.  Sir  Henry  Lambert,  489 

2.  The  mere  fact  of  a  person  agree- 
ing to  become  a  member  of  the  pro- 
visional committee  of  an  intended  rail- 
way company,  amounts  to  no  more 
than  a  promise  that  he  will  act  with 
other  persons,  appointed  or  to  be  ap- 
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pointed,  for  the  purpose  of  carrying 
the  scheme  into  effect.  Therefore,  in 
an  action  against  a  provisional  com- 
mittee-man for  goods  supplied  on  the 
order  of  the  solicitor  of  the  company, 
it  was  held  that  the  law  would  not  im- 
ply, from  the  mere  fact  of  his  agree- 
ing to  he  a  member  of  such  committee, 
an  authority  from  him  to  the  other 
members  of  it  to  make  contracts  by 
himself  or  by  the  solicitor,  nor  an  au- 
thority to  the  solicitor  to  make  them 
on  behalf  of  the  committee. 

If  the  party  not  only  consents  to 
be  a  provisional  committee-man,  but 
authorises  his  name  to  be  inserted 
and  published  in  a  prospectus,  which 
merely  states  the  names  of  the  mem- 
bers of  the  provisional  committee,  and 
nothing  more,  that  fact  does  not  alter 
the  liability.     If  it  state  the  names  of 
an  acting  or  managing  committee  also, 
it  is  a  question  for  the  jury  to  say, 
whether  it  means  that  the  latter  are 
to  take  upon  themselves  the  whole 
management  of  the  concern,  or  that 
the  former  have  constituted  the  latter 
their  agents  to  manage  it  on  their  be- 
half, in  which  case  the  former  would 
be  liable  for  the   contracts  of  the 
latter.  Or,  if  the  solicitor's  name  were 
mentioned  in  it,  the  question  for  the 
jury  would  be,  whether  it  meant  that 
he  was  to  be  employed  by  those  of 
the  committee  who  acted,  or  that  he 
was  already  appointed  by  all  whose 
names  were  mentioned,  as  their  so- 
licitor, to  do  all  solicitor's  work  on 
their  behalf;  and  further,  what  was 
the  business  then  usually  transacted 
by  solicitors,  in  such  undertakings,  on 
behalf  of  the  company.      And  the 
same  as  to  the  secretary. 

Where  there  is  also  evidence  that 
the  defendant  has  acted  with  relation 
to  the  proposed  scheme,  it  is  a  ques- 
tion for  the  jury,  whether  by  his  con- 
sent and  acts,  he  has  authorised  the 
solicitor,  or  secretary,  or  any  member 
of  the  committee,  to  pledge  his  credit 


for  the  necessary  and  ordinary  ex- 
penses to  be  incurred  in  forming  such 
a  company;  and  if  so,  whether  the 
work  was  done,  and  the  credit  given, 
on  the  faith  of  his  being  liable. 

Suc*h  an  intended  association  does 
not  constitute  a  partnership,  inasmuch 
as  it  constitutes  no  agreement  to  share 
in  profit  or  loss.  Reynell  v.  Lewis  ; 
Wyld  V.  Hopkins,  517 

(2).  LiahilUy  of  Promsional  Commit^ 
teC'tnan  to  Allottee. 

A  railway  company  was  provision- 
ally registered,  and  a  prospectus  was 
issued,  which  stated  the  proposed  ca- 
pital  to  be  j62,000,000,  in  80,000 
shares  of  £25  each.     The  plaintiff 
applied  to  the  provisional  committee 
for  seventy  shares,  in  a  letter  where- 
by she  undertook  to  accept  the  same 
or  any  less  number  that  they  might 
allot  to  her,  to   pay  the  deposit  of 
2L  12*.  6^.  per  share  thereupon,  and 
to   sign   the  parliamentary   contract 
and  subscribers*  agreement  when  re- 
quired.    To  this  letter  she  received 
an  answer,  signed  by  the  secretary, 
stating  that  the  committee  of  manage- 
ment had  allotted  to  her  thirty  shares, 
and  requesting  her  to  pay  the  deposit 
of  2/.  12*.  6d.  per  share,  amounting 
to  78/.  15#.,  into  one  of  certain  banks 
on  or  before  a  day  mentioned.     The 
plaintiff  accordingly  paid  into  one  of 
those  banks,  in  due  time,  the  deposit 
of  78/.  16*-,  and  received  the  bankers' 
receipt  for  the  same.    She  afterwards 
presented  the  receipt  to  the  company, 
and   made  several   fruitless  applica- 
tions to  the  committee  for  scrip,  and 
at  length  was  informed  that  the  direc- 
tors had  come  to  the  resolution  not  to 
issue  any  scrip,  and  that  the  greater 
part  of  the  deposits  had  been  expended, 
and  the  balance  would  be  rateably  di- 
vided.  It  appeared  that  the  directors, 
finding  it  impossible  to  go  to  Parlia- 
ment in  the  ensuing  session,  had  de- 
termined not  to  issue  any  scrip  ;  and 
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that,  of  the  entire  number  of  80,000 
shares,  70,000  were  allotted,  but  de- 
posits were  paid  on  4000  only,  pro- 
ducing altogether  the  sum  of  jB10,500« 

In  an  action  bj  the  plaintiff  to  re- 
cover back,  from  a  member  of  the 
managing  committee,  the  sum  of 
78/.  15«.  so  paid  by  her  as  deposits 
on  the  shares  allotted  to  her :  • 

Heldy  first,  that  there  was  sufficient 
evidence  of  the  final  abandonment  of 
the  project. 

Secondly,  that,  on  its  abandonment, 
under  the  circumstances  above  stcted, 
the  plaintiff  was  entitled  to  recover 
back,  as  monev  had  and  received  to 
her  use,  the  wholcTsum  so  paid  by  her. 

An  association  of  this  nature  does 
not  amount  to  a  partnership.  WaU 
Hah  V.  Spottitwoodey  501 

(3).  Liability  of  Provisional  Com* 
mittee-man  to  Secretary, 

A.  and  B.  were  the  registered  pro- 
moters, under  the  stat.  7  &  8  Vict 
c.  110,  of  a  railway  company.  A 
provisional  committee  was  afterwards 
formed,  at  a  meeting  of  which  A.  was 
appointed  secretary,  and  B.  solicitor, 
to  the  Company,  and  other  persons  a 
managing  committee : — Heldy  that  A. 
could  not,  merely  upcm  these  facts,  re- 
cover against  an  acting  member  of  the 
managing  committee  for  services  after- 
wards performed  by  him  as  secretary. 
WiUon  V.  Viscount  Curzon^  582 

(4).  Construction  o/7  ^S  Vict.  c.  110, 
«.  2 — Measure  of  Damages  in  Action 
for  Non-Delivery  of  Shares. 

The  Leeds  and  Bradford  Railway 
Company  was  incorporated  by  act  of 
Parliament  before  the  1st  of  Novem- 
ber, 1844.  After  that  day,  the  com- 
pany resolved  to  undertake  the  format 
tion  of  an  extensive  line  of  railway 
from  the  Leeds  and  Bradford  Railway 
at  Shipley,  to  Colne.  A  parliamentary 


contract  was  duly  entered  into  aoeord- 
ingly,  which  recited,  '*  that  it  bad  beoi 
deemed  expedient  that  a  railwav  should 
be  made  by  the  Leeds  and  Bradford 
Railway  Company  from  Shipley  to 
Colne,  in  extensicA  of  and  umtiBg 
with  the  parliamentary  line  of  the 
Leeds  and  Bradford  Railway/'  An 
act  of  Parliament  was  accordingly  ob- 
tained, intituled,  **An  Act  of  Puii^ 
uent  to  enable  the  Leeds  and  Brad* 
ford  Railway  Company  to  make  a 
Branch  from  Shipley  to  Colne."  The 
shares  in  this  line  were  allotted  and 
offered  to  the  shareholders  in  the  Leeds 
and  Bradford  line ;  but  there  were,  ak 
the  time  of  the  passing  of  tlie  act, 
shareholders  in  the  extension  line  who 
were  not  shareholders  in  the  Leeds 
and  Bradford  Imei-Heldy  that  the 
shareholders  in  the  Shipley  and  Colne 
Railway  did  not  constitute  a  company, 
the  formation  of  which  was  com- 
menced after  the  Ist  day  of  November, 
1844,  within  the  meaning  of  the  stat. 
7  &8  Vict.  c.  110,  s.  2. 

In  an  action  for  the  n<m-delivery  of 
shares  on  a  given  day,  pm^uant  to 
contract,  the  proper  measure  of  da* 
mages  is  the  difference  between  the 
contract  price  and  the  market  price 
on  the  day  when  the  contract  was 
broken,     ahaw  v.  Hollandy  186 

RAILWAY  SHARES- 

(1).  Order  for  Purchase  of,  how  ere- 

cuted, 

1.  The  defendant  gave  the  plaintiff, 
a  broker  on  the  Stock  Exchange,  an 
order  to  purchase  for  him  fifty  shares 
in  a  foreign  railway  company.  At 
that  time  no  shares  of  the  company 
were  in  the  market,  the  foreign  govern- 
ment not  having  yet  authonaed  its 
establishment ;  but  letters  of  allotment 
for  shares  were  then,  according  to  the 
evidmce  of  persons  on  the  Stock  Ex- 
change, commonly  bought  and  sold  m 
the  market  as  shares.     The  plaintiff 
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bought  for  die  defendant  a  letter  of 
allotment  for  fifty  shares : —  Heldy  that 
a  jury  might  well  find  that  this  was 
a  good  execution  of  the  order.  Mii" 
chell  y.  Newally  d06 

2,  The  defendant^  a  share  broker, 
bought  for  the  plaintiff  scrip  certifi- 
cates, which  were  sold  in  the  share 
market,  at  a  premium,  as  ^*  Kentish 
Coast  Railway  scripy**  and  were  signed 
by  the  secretary  of  the  railway  com- 
pany. The  genuineness  of  this  scrip 
was  afterwards  denied  by  the  directors, 
wbo  alleged  that  it  was  issued  by  the 
secretary  without  authority.  In  an 
action  to  recover  back  from  the  de- 
fendant the  price  paid  to  him  by  the 
plaintiff  for  this  scrip,  and  for  his  com- 
mission, on  the  ground  of  its  not  being 
genuine : — Held,  that  the  proper  ques- 
tion for  the  jury  was,  whether  what 
the  defendant  intended  to  buy  was  that 
which  was  sold  in  the  market  as 
Kentish  Coast  Railway  scrip.  Lamert 
y.  Heathy  486 

(2).  Contract  for  Purchase  of,  hy 
Broker, 

A  shareholder  employed  to  purchase 
shares  or  scrip  of  a  railway  company, 
does  not  thereby  undertake  to  procure 
them  absolutely  and  at  all  events,  but 
only  to  use  due  and  reasonable  dili- 
gence to  endeavour  to  do  so. 

A.  employed  B.,  a  sharebroker  at 
Manchester,  and  lodged  money  in  his 
hands,  to  procure  for  him  fifty  shares 
in  a  certain  railway  company.  B., 
without  disclosing  the  name  of  his 
principal,  entered  into  a  contract  with 
H.,  another  sharebroker,  to  purchase 
them  for  him.  According  to  the  usage 
of  the  Stock  Exchange  at  Manchester, 
there  are  two  <<  settling  days  "  in  each 
month,  on  which  all  transactions  be- 
tween brokers  and  between  them  and 
their  principals,  are  to  be  settled,  al- 
though in  some  instances  settlement  is 
not  enforced  by  brokers,  oi)  the  pre- 


scribed days.  H.  did  not  perform  his 
contract  with  B.  by  the  next  settling 
day ;  and  B.  having,  after  that  day,  re- 
fused to  return  A.  his  money : — Held^ 
that  A.  was  entitled  to  recover  it  back 
from  B.  in  an  action  for  money  had  and 
received.  Fletcher  y.  Marshally    755 

REMITTER. 

An  estate  being  limited  by  marriage 
settlement  to  the  use  of  A.  and  his 
wife,  and  the  heirs  of  their  bodies, 
and  A.  having  died,  leaving  his  widow 
and  three  children,  viz.  G.  an  only 
son,  and  L.  and  H.  daughters,  the 
widow,  in  1785,  by  deed  poll,  in  con- 
sideration of  an  annuity  granted  to 
her  by  her  son  G.,  and  of  natural 
affection,  grranted,  surrendered,  and 
yielded  up  the  estate  to  G.  in  fee; 
and  he  afterwards,  during  her  life, 
suffered  a  recovery.  The  widow  died 
in  1767 ;  G.died  without  issue  in  i  779» 
having  devised  the  estate  to  trustees 
to  secure  the  payment  of  an  annuity 
to  W.,  the  only  son  of  his  sister  ll 
(who  was  then  dead),  and  subject 
thereto,  to  B«,  the  eldest  son  of  W., 
for  life,  with  remainder  to  his  second 
son.  In  1790,  B.  entered,  on  his 
fathers  death,  into  possession  of  the 
entirety  of  the  estate,  claiming  under 
the  will  of  G.,  and  subsequently  did 
various  acts  in  the  character  of  devisee 
for  life.  In  1814,  he  suffered  a  re- 
covery of  one  moiety,  and  in  1816 
conveyed  the  entirety  of  the  estate  to 
mortgagees  in  fee.  In  1818,  Mi,  the 
descen^nt  of  the  other  coparcener, 
H.,  at  B.'s  request,  suffered  a  recovery 
of  a  moiety,  which  it  was  declared 
should  enure  (subject  to  a  term  to  se- 
cure a  sum  of  money  to  M.)  to  the 
use  of  B.'s  mortgagees: — 

Heldy  on  error,  by  the  Court  of 
Exchequer  Chamber  (affirming  the 
judgment  of  the  Court  of  Exche- 
quer): 1.  That  the  deed  poll  of 
1785  operated  as  a  covenant  to.staad 
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seised,  and  created  a  base  fee,  deter- 
minable by  the  entry  of  the  issue  in 
tail.  2.  That  this  base  fee  did  not,  on 
the  death  of  the  widow,  become  merged 
in  the  reversion  in  fee  in  G.,  as  the 
estate  tail  subsisted  as  an  intermediate 
estate;  and  that  although  G.,  being 
estopped  by  the  recovery  suffered  by 
him,  was  not  remitted  to  the  estate 
tail,  no  right  of  entry  accrued  till  his 
death,  and  therefore  the  period  of 
twenty  years,  for  the  operation  of  the 
Statute  of  Limitations  agunstthe  issue 
in  tail,  was  to  be  calculated  from  G.'s 
death  in  1779,  and  not  from  the  death 
of  his  mother  in  1767,  and  so  that 
B.*s  entry  in  1790  was  not  barred  by 
lapse  of  time.  d.  That  although  B. 
entered  under  the  will,  and  manifested 
an  intention  to  take  the  estate  under 
it,  for  his  life  only,  that  intention  was 
immaterial,  and  he  was  remitted,  nolens 
volens,  as  to  his  moiety,  to  the  original 
estate  tail,  which  was  barred  by  the 
recovery  in  1814. 

Held  also  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that  the 
entry  and  remitter  of  B.  did  not  ope- 
rate to  remit  M.,  his  coparcener,  to 
the  other  moiety  of  the  estate.  Wood' 
roffe  ▼.  Boe  d.  Danielle  769 

RESTRAINT  OF  TRADE. 

The  plaintifib  agreed  in  writing  with 
L.,  that  he  should  serve  them  for  seven 
years  as  a  crown-glass  maker ;  that 
he  should  not  during  that  term  work 
for  any  other  person  without  their 
license ;  that  they  might  deduct  from 
his  wag^s  any  fine  he  might  incur  for 
breach  of  their  rules ;  that  during  any 
depression  of  trade  he  should  be  paid 
a  moiety  of  his  wages ;  that  if  he 
should  be  sick  or  lame,  the  plaintiffs 
should  be  at  liberty  to  employ  any 
other  person  in  his  stead,  without  pay- 
ing him  any  wages ;  that  the  plaintiffs 
should  pay  him,  so  long  as  he  should 
be  employed  and  work  as  a  crown-glass 


maker,  certain  wages  by  the  piece,  and 
£8  a  year,  in  lieu  of  house- rent  and 
firing ;  and  that  tbe  plaintiffs  should 
have  the  option  of  dismissing  him 
from  their  service  on  giving  him  a 
month's  notice  or  a  month's  wages: — 
Heidy  that  this  agreement  bound  the 
plaintifis  to  employ  L.  during  the  wvea 
years,  subject  to  the  above  power  of 
dismbsal ;  that  there  was,  therefore,  a 
good  consideration  for  L.'s  contract  to 
serve  for  the  seven  years,  and  the 
agreement  was  not  in  unlawful  re- 
straint of  trade.     PUkington  v.  Seolt^ 

657 

SERMON. 
Set  Libel,  (I). 


SHERIFF. 

Liability  o/^  after  AttaehmenL 

The  plaintiff  recovered  judgment 
against  the  defendant  for  i86l,  and  a 
ca.  sa.  issued,  indorsed  to  levy  that 
sum,  together  with  costs,  &c.  The 
sheriff  having  disobeyed  a  rule  of 
Court  to  bring  in  the  body,  an  attach- 
ment issued  against  him,  which  was 
set  aside  on  payment  of  costs,  and  on 
perfecting  special  bail.  These  terms 
not  being  complied  with,  owing  to  a 
mistake  of  the  sheriff's  ofilcer,  a 
habeas  corpus  issued  to  the  coroner  to 
bring  up  the  body  of  the  sheriff.  The 
sheriff  thereupon  took  out  a  summons 
to  shew  cause  why,  upon  his  comply- 
ing with  the  previous  rule,  and  pay- 
ing the  costs  of  the  habeas,  all  fuilher 
proceedings  under  it  should  not  be 
stayed.  Before  this  summons  became 
returnable^  the  under  sheriff  paid  over 
to  the  plaintiff's  attorney  the  full 
amount  of  the  penalty  of  the  bail- 
bond,  and  the  costs.  The  Court  made 
absolute  a  rule  upon  the  plaintiff  to 
refund  to  the  sheriff  the  surplus  be- 
vond  the  £61  and  costs.  Beyina  v. 
Tke  Sherijy  of  Middlesex,  146 
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SHIPPING, 

(1).   Amount  of  Liability  of  a  Ship- 
owner for  Collision. 

The  liability  of  a  shipowner,  for 
the  damage  done  by  the  collision  of 
his  ship  with  another  vessel,  is  limit- 
ed, hy  the  stat.  53  Geo.  8,  c.  159,  to 
the  value  of  his  ship  *'  at  the  time  of," 
that  is,  immediately  before^  the  colli- 
sion. He  is  not,  therefore,  exempted 
from  liability,  where  by  the  same  col- 
lision his  own  ship  instantly  founders. 
Brawn  v.  JFilkin§on,  391 

(2).  Bill  of  Lading — Exception  of 
Dangers  and  Jcddents  of  NavigO' 
Hon— Liability  of  Shipowner  for 
Negligence. 

A  vessel  laden  with  goods  arrived 
in  the  port  of  London,  and  was  taken 
into  the  Commercial  Dock  to  dis- 
charge her  cargo.  For  this  purpose 
she  was  fastened  by  tackle,  on  the 
one  side  to  a  loaded  lighter  lying  out- 
side her,  and  on  the  other  to  a  barge 
lying  between  her  and  the  wharf. 
The  crew  were  discharged,  except  the 
mate,  and  lumpers  were  being  em- 
ployed in  unloading  her,  when  the 
tackle  broke  whereby  she  was  fastened 
to  the  lighter,  and  in  consequence  she 
canted  over,  water  got  in  through  her 
ports,  and  the  goods  still  on  board 
were  damaged  i—Held^  that  this  was 
a  loss  within  the  exception  in  the  bill 
of  lading,  of  "  all  and  every  the  dan- 
gers and  accidents  of  the  seas  and 
navigation" 

Held,  also  (in  an  action  by  the 
fi-eighters  against  the  shipowners  to 
recover  damages  for  this  loss),  that 
the  jury  were  properly  directed, "  that 
the  owners  were  only  bound  to  take 
the  same  care  of  the  goods  as  a  person 
would  of  his  own  goods,  that  is,  an 
ordinary  and  reasonable  care."  Laurie 
V.  Dottglas,  746 

VOL.  XV. 


SMALL  DEBTS  ACT. 

Construction  of8f9  Viet.  c.  127— 
Commitment. 

Under  the  8  &  9  Vict  c.  127,  s.  1, 
a  party  may  be  imprisoned  for  non- 
payment of  a  debt  not  exceeding  jB20, 
due  upon  a  judgment,  although  the 
judgment    debt  originally   exceeded 

A  warrant  of  commitment  under 
that  act,  by  the  judge  of  the  Palace 
Court,  ordered  that  a  defendant  should 
be  committed  for  the  term  of  twenty 
days  to  the  common  gaol  wherein 
debtors  under  judgment  and  in  execu- 
tion of  the  superior  courts  of  justice 
may  be  confined  in  the  county  of 
Surrey;  and  was  directed  to  H.  H., 
an  officer  of  the  said  court,  and  to  the 
keeper  of  the  debtors'  prison  above 
mentioned,  for  the  county  of  Surrey ; 
and  the  defendant  was  imprisoned 
under  it  in  Horsemonger-lane  Gaol, 
b^ng  the  only  debtors*  prison  for  the 
county  of  Surrey  : — 

Held,  first,  that  the  warrant  was 
properly  directed  to  and  executed  by 
H.  H.,  notwithstanding  s.  13  of  the 
act,  saving  the  right  of  the  high  bailiff 
of  Westminster  to  the  execution  of 
process;  secondly,  that  the  twenty 
days'  imprisonment  began  to  run  from 
the  time  of  the  defendant's  being 
actually  lodgred  in  prison  under  the 
warrant ;  and  thirdly^  that  the  place 
of  imprisonment  was  sufficiently  de- 
signated in  the  warrant.  Ex  parte 
Foulkes,  612 


SPECIAL  CASE. 
See  Arbitration,  (3). 
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Se^  Arbitration,  (2). 
Costs,  (1). 
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STAMP. 
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STAMP. 

(I).  Award. 

A  number  of  coacb-proprieton, 
wbo  horsed  a  coach,  were  in  the  habit 
of  having  monthly  accounts  made  out, 
containing  the  names  of  proprietors, 
the  amount  of  the  receipts  and  dis- 
bursements, the  number  of  miles 
worked  by  each,  and  the  proportion 
of  the  earnings  to  which  each  was 
entitled.  Thes>e  accounts  were  made 
out  by  the  clerk  of  one  of  the  pro- 
prietors, partly  from  materials  fur- 
nished by  them,  and  partly  from  the 
way-bills ;  and  the  practice  was,  for 
the  clerk  to  send  to  each  proprietor  a 
copy  of  the  monthly  account,  shewing 
the  amount  which  each  had  to  receive 
or  pay,  and  the  proprietor  or  proprie- 
tors from  or  to  whom  he  was  to  re- 
ceive or  pay  such  amount: — Held, 
that  this  account  was  not  an  award, 
and  was  admissible  in  evidence  with- 
out a  stamp.     Goodyear  v.  Simpson, 

16 

(2).  Agreement — Authority   to  dis" 

train. 

The  following  document  was  given 
in  evidence  by  a  defendant  in  replevin, 
in  support  of  his  right  to  distrain  as 
bailiff  of  J.  W. :-"  I,  J.  W.,  of  &c., 
having,  on  the  7th  of  October,  1843, 
borrowed  from  J.  P.  [the  defendant] 
j^^dOO,  did  then  pledge  with  him  cer- 
tain title-deeds  of  houses  in  T.,  in 
order  to  secure  to  him  £S00  with  in- 
terest. I  did  then  authorize  J.  P.  to 
receive  the  rents  of  the  said  houses 
during  my  right  and  interest  therein ; 
and  I  hereby  confirm  and  make  valid 
all  acts,  distresses,  &c.,  particularly  a 
distress  on  W.  P.,  [the  plaintiff],  te- 
nant of  one  of  the  said  houses,  by  the 
said  J.  P.,  and  other  proceedings 
made  or  taken,  or  to  be  made  or 
taken,  by  the  said  J.  P.,  to  the  end 
that  the  rents  and  profits  of  the  said 
houses  may  be  received  and  taken  by 
the  said  J.  P.  during  all  my  estate 
and  interest.     (Signed)  J.  W." 


Held^  that  this  document  did  not 
require  a  stamp,  either  as  an  agree- 
ment accompanied  with  a  deposit  of 
title-deeds  for  making  a  mortgage,  or 
as  an  authority  to  distrain,  or  as  an 
agreement.     Pyle  v.  Partridge^     20 


(3).  Promis9ory  note. 

The  plaintiff  deposited  with  the  de- 
fendant the  sum  of  ^00  for  the  pur- 
pose of  a  speculation  in  foreign  stock, 
and  the  defendant  signed  the  follow- 
ing memorandum :— "  Bristol,  Angnat 
14,  1843.  MemOrandum^^Mr.  S. 
has  this  day  deposited  with  me  JB500, 
on  the  sale  of  jBI  0,300,  £S  per  Cent 
Spanish,  to  be  returned  on  demand: 
— Held,  that  this  was  not  a  promis- 
sory note,  and  did  not  require  a  stamp 
as  such.     Sibree  v.  Tripp,  83 

(4).  Bond. 

A  bond  conditioned  for  the  pay- 
ment to  bankers  of  all  such  sums  of 
money,  not  exceeding  in  the  whole 
J^IOOO,  which  from  time  to  time 
should  be  and  remain  due  from  the 
obligor  to  the  bankers  on  the  balance 
of  his  account  current,  together  with 
9uch  interest  andeommisnon  as  should 
be  due  to  the  said  bankers,  and  all 
customary  and  incidental  charges  for 
stamps,  &c.,  requires  a  stamp  only  on 
the  principal  sum  of  ^1000.  Frith 
V.  Rotherham,  89 

STATUTE. 

See  Conviction,  (I). 
Fishery. 
Joint   Stock   Registration 

Act. 
London  Coal  Act. 
Railway  Act. 
Surveyor  of  Highway. 

Local  and  Personal  Act,  what  is — 
Building  Act — General  Issue  by 
Statu  te — Venue. 

The  Building  Act,  14  Geo.  3,  c  78, 
was  an  act  *^  of  a  local  and  personal 
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nature,"  and  therefore  the  power  | 
given  by  the  100th  section  of  that 
act,  of  pleading  the  greneral  issue  and 
giving  the  special  matter  in  evidence, 
was  taken  away  by  the  stat.  5  &  6 
Vict  c.  97,  8. 3. 

The  defence,  that  the  venue  in  an 
action  against  a  person  for  an  act  done 
in  pursuance  of  the  Building  Act, 
14  Geo.  3,  c.  78,  was  not  laid  in  Mid- 
dlesex, pursuant  to  the  100th  section 
of  that  act,  is  one  which  must  be  spe- 
cially pleaded,  and  cannot  be  taken 
advantage  of  under  not  guilty.  Bieh^ 
arda  v.  Easto^  244 


SURVEYOR  OF  HIGHWAY. 

Protection  of^  under  5^6  Will.  4, 
c.  50,  9.  109. 

The  defendant,  having  been  ap- 
pointed a  surveyor  of  the  highways 
by  the  inhabitants  in  vestry,  but  in- 
formally, cut  down,  in  the  supposed 
exercise  of  his  duty  as  surveyor,  a  tree 
which  was  overhanging  the  highway 
BO  as  to  be  a  nuisance  to  it : — Held^ 
that  he  was  entitled  to  the  protection 
of  the  sUt.  5  &  6  Will.  4,  c.  50, 
s.  109.    HuggxM  v,  JFaydey,      357 


TITHES. 

59f  Limitation  Act. 
Modus  decimandif  what  if. 

A  prescription  for  the  lord  of  a 
manor  to  hold  and  enjoy  the  manor 
freed  and  discharged  from  tithe,  on 
payment  to  the  rector  of  the  annual 


sum  of  j640,  in  lieu  and  compensation 
of  all  tithes  within  the  manor;  and 
for  the  lord,  in  consideration  of  this 
payment  of  d^O,  to  have  for  himself, 
his  heirs,  or  assigns,  from  the  occu- 
piers of  lands  within  the  manor,  a 
tenth  of  all  titheable  matters  within 
the  manor,— is  not  a  <' modus  deci- 
mandi,  or  exemption  or  discharge 
from  tithes,"  within  the  meaning  of 
the  Stat.  2  &  3  Will.  4,  c  100. 

Quasre,  whether  such  prescription 
is  good  in  law.  Knight  v.  The  Mar- 
quia  of  Waierford^  419 


VENUE. 

Bee  Statute. 


WHARFINGER. 
Bee  Action  on  the  Cask. 

WITNESS. 

Examination  of  Witneeeee  abroad  on 
Information  by  Jttomey'Oenered, 

In  an  information  by  the  4>ttomey- 
Generid  for  penalties  for  a  breach  of 
the  /evenue  laws,  this  Court  has  no 
jurisdiction,  on  motion  by  the  defend- 
ant, either  at  common  law  or  by  sta- 
tute, to  direct  a  commission  to  issue 
for  the  examination  of  witnesses 
abroad;  nor  will  it  stay  the  pro- 
ceedings until  the  Attorney-General 
consents  to  the  issuing  of  such  com- 
mission. The  Attomey-Oenerat  v. 
Bovet^  60 


THE    END, 


London : 
Printed  by  Luke  Jtmes  Hansard,  near  Lincoln's  Inn  Fields. 
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